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I. Introduction 
 
     On May 13, 2016, as Desiree McCloud rode her bicycle along East Yesler Way (Yesler) in 
the First Hill section of the City of Seattle (the city), the wheel of her bicycle got caught in the 
flange gap of a streetcar track.1 The incident occurred as McCloud was attempting to pass 
another cyclist in front of her in the bike lane.2 To do so, however, McCloud went too far outside 
the marked bicycle lane bringing her closer to the center of the roadway and into contact with the 
track.3 As a result she lost control of her bicycle causing her to fall to the ground.4 Her injuries 
were fatal.5 
     In 2005, long before McCloud’s accident, Seattle had commissioned a study to determine 
how best to provide sustainable transit service to First Hill.6 Through this process, city officials 
decided to establish and construct a streetcar line,7 a segment of which ran along Yesler.8 The 
city did so concluding that streetcars were compatible with urban neighborhoods and had an 
advantage over buses in that they would attract more riders, be quieter than buses to operate, and 
emit less air pollution.9 This decision by city transportation officials was subsequently affirmed 
                                                           
*Franklyn P. Salimbene, JD, LLM is Senior Lecturer in Law at Bentley University, Waltham, Massachusetts.  
The author wishes to thank Amanda Pine of Boston University Law School for her generous assistance in reviewing 
the footnotes for this paper. 
1 Complaint at 6, McCloud v. City of Seattle, No. 17-2-32732-8 SEA (Wash. Super. Ct. Dec. 19, 2017). A flange 
gap in a streetcar track is the groove in the track that secures the wheel of the streetcar to the rail. Id. at 42.  
2 Id. at 27-29. 
3 Id. at 35. Footage from street cameras obtained by the Seattle Times shows that McCloud had actually crossed one 
of the two rails and was riding between the tracks when the accident occurred. Evan Bush, Cyclist Desiree 
McCloud Was Riding between the Streetcar Tracks Moments before Fatal Crash Video Shows, SEATTLE TIMES 
(Sept. 6, 2016, 2:17 PM), https://www.seattletimes.com/seattle-news/cyclist-desiree-mccloud-was-riding-between-
streetcar-tracks-moments-before-fatal-crash-video-shows/. 
4 Complaint, supra note 1, at 34-35, 78. McCloud’s cause of action was joined by Suzanne G. Greenberg as co-
plaintiff for non-fatal injuries sustained when her bicycle tire got caught in the flange gap of a streetcar track on May 
24, 2017. Id. at 36-39.  
5 Id. at 1. McCloud’s complaint was for wrongful death brought on her behalf by her brother Cody McCloud. Id. at 
1, 4. 
6 Defendant City of Seattle’s Motion for Summary Judgment at 2-3, McCloud v. City of Seattle, No. 17-2-32732-8 
SEA (Wash. Super. Ct.). “The First Hill line of the Seattle Streetcar connects the diverse and vibrant residential 
neighborhoods and business districts of Capitol Hill, First Hill, Yesler Terrace, Central Area, Chinatown-
International District, and Pioneer Square. It also serves major medical centers, local colleges and universities, and 
athletic event venues.” First Hill Line, SEATTLE DEP’T TRANSP., https://www.seattle.gov/transportation/getting-
around/transit/streetcar/first-hill-line (last updated Jan. 28, 2020). 
7 Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 3. 
8 Id. at 1, 6. 
9 Id. at 4. The city also concluded that streetcars are effective urban circulators because they have wide doors for 
faster passenger boarding and provide a more comfortable ride than buses that often sway from side to side when 
loaded. Id. at 3. 

https://www.seattletimes.com/seattle-news/cyclist-desiree-mccloud-was-riding-between-streetcar-tracks-moments-before-fatal-crash-video-shows/
https://www.seattletimes.com/seattle-news/cyclist-desiree-mccloud-was-riding-between-streetcar-tracks-moments-before-fatal-crash-video-shows/
https://www.seattle.gov/transportation/getting-around/transit/streetcar/first-hill-line
https://www.seattle.gov/transportation/getting-around/transit/streetcar/first-hill-line
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in 2009, by a vote of the city council leading to an interagency agreement with Sound Transit, 
which was signed by the mayor allowing the project to proceed.10 
     Eight years later and one year after the fatal accident, on December 19, 2017, Desiree 
McCloud’s brother, Cody McCloud, filed suit against the city for negligence in causing her 
death.11 The complaint alleged that the city, knowing the danger caused to cyclists by streetcar 
tracks,12 owed a duty of care to McCloud “to safely design, sign, and mark Yesler”13 and that the 
city by failing to do so was the direct and proximate cause of McCloud’s death.14 The complaint 
went on to allege certain practical precautions that the city could have taken in designing the 
streetcar line that would have eliminated or mitigated the risk of injury to bicyclists like 
McCloud. Specifically, the alleged precautions included, among others, inserting a rubber filler 
in the track’s flange gap, designating the bicycle lane as a “no-passing” lane with appropriate 
signage, segregating the bike lane from moving traffic by placing it between the sidewalk and the 
parking lane, and prohibiting parking altogether on Yesler so as to widen the bike lane and allow 
bikes to pass one another without going outside the lane markings.15 
     The city answered McCloud’s complaint by recognizing that it had a duty to provide 
reasonably safe roadways for ordinary travel, but that, consistent with its duty, Yesler was 
reasonably safe for such travel.16 The city answered further, however, that its duty did not extend 
to protecting travelers on the roadway from “any and all harm,”17 and raised several defenses 
including, inter alia, the city government’s discretionary immunity from tort liability.18 
     McCloud’s complaint and the city’s defense raise several important issues as government 
agencies search for ways to address urban traffic congestion and the air pollution caused by it. In 
turn this paper will address three of them. First, viewed broadly, the McCloud case is about 
public policy and efforts by both public and private entities to increase bicycle use as part of a 
sustainable urban transportation system. In this regard, the paper provides a brief overview of the 

                                                           
10 Id. at 4. “Sound Transit builds and operates regional transit service throughout the urban areas of Pierce, King and 
Snohomish Counties.” Who We Are, SOUNDTRANSIT, https://www.soundtransit.org/get-to-know-us/who-we-are (last 
visited Apr. 21, 2020). 
11 Complaint, supra note 1.  
12 Id. at 12. 
13 Id. at 17. 
14 Id. 
15 Id. at 15-16. As evidenced in the Complaint, an often-proposed remedy for the problem posed to cyclists by the 
flange gap in streetcar tracks involves the seating of a rubberized filler inside the rail’s gap. The proposition is that 
the filler would stop a bicycle tire from falling into the gap. While this is true under certain conditions, Seattle 
addressed the suggestion by referencing its consultant’s findings that the literature and experienced traffic engineers 
generally conclude that flange fillers are not an appropriate remedy for tracks that get high usage as would occur 
with the operation of streetcars. Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 17. See 
ALTA PLANNING + DESIGN, BICYCLE INTERACTIONS AND STREETCARS: LESSONS LEARNED AND 
RECOMMENDATIONS 8 (2008), https://altaplanning.com/wp-content/uploads/Bicycle_Streetcar_Memo_ALTA.pdf. 
“Flange filler material used for heavy rail can reduce crash danger. However, extensive experiments in Switzerland 
seem to indicate that flange filler is not appropriate for streetcar tracks.” Id.  
16 City of Seattle’s Answer and Affirmative Defenses at 5, McCloud v. City of Seattle, No. 17-2-32732-8 SEA 
(Wash. Super. Ct. 2017). Recently, a Washington appellate court reaffirmed the rule that ordinary travel includes 
bicycle travel when it held that “cycling is a mode of ‘ordinary travel,’ and therefore, the City has a duty to maintain 
its roads for bicycle travel.” O’Neill v. City of Port Orchard, 375 P.3d 709, 715-716 (Wash. Ct. App. 2016) 
(involving a suit by a bicyclist against the city for improper maintenance of a roadway surface).  
17 City of Seattle’s Answer and Affirmative Defenses, supra note 16, at 8. 
18 Id. at 9. 

https://www.soundtransit.org/sites/default/files/documents/stdistrictmap07_10.pdf
https://www.soundtransit.org/sites/default/files/documents/stdistrictmap07_10.pdf
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role the bicycle has played as a means of transportation both past and present, current federal 
policies that support that role, and the concomitant growth in the private sector market for 
bicycles. Second, more narrowly, McCloud’s case is one of negligence and the duties owed by 
responsible governmental entities for the safety of cyclists on city streets, particularly streets 
with streetcar tracks. Through the lens of McCloud’s negligence complaint and the city’s answer 
to it, the paper reviews competing aspects of urban street design intended to accommodate a 
range of users including bicycles. Third, included in the city’s answer was the affirmative 
defense founded on the city’s claim of immunity from actions in negligence related to the 
planning and design of public projects. Here, the paper reviews the concept of discretionary 
immunity and its implications for cities as they seek to design sustainable transportation 
alternatives to the automobile. 

II. The Bicycle 

     Historically, bicycles have been part of the American cityscape since at least the late 19th 
century.19 In fact, at the turn of the 20th century, the Michigan Supreme Court went so far as to 
observe that bicycles had become a primary means of transportation for workers commuting to 
and from work.20 This acknowledged dependence on the bicycle was fed by a robust 
manufacturing sector that turned out bicycles at a steady rate. For instance, between 1889 and 
1899, the number of bicycles manufactured in the United States ballooned from approximately 
200,000 to one million.21 With that ballooning came organizations like the League of American 
Wheelmen that advocated for safer roads and amenities for bicycle travel.22 Yet, with the 
growing popularity of the electric streetcar in the early 1900s,23 and the introduction of the mass 
produced automobile not long thereafter,24 the popularity of adult bicycling declined 
precipitously.25 An indication of that decline was the sudden decrease in the number of 
companies manufacturing bicycles in the United States after 1900; for example, between 1900 

                                                           
19 See The Safety Bicycle and Beyond, SMITHSONIAN, https://www.si.edu/spotlight/si-bikes/si-bikes-safety (last 
visited Apr. 21, 2020). 
20 Lee v. Port Huron, 87 N.W. 637, 637-638 (Mich. 1901) (holding that where streets are unpaved, bicycling could 
be allowed on city sidewalks). 
21 The Safety Bicycle and Beyond, supra note 19. 
22 Ross D. Petty, The Impact of the Sport of Bicycle Riding on Safety Law, 35 AM. BUS. L. J. 185, 202 (1998) 
(“Bicyclists, led by the League of American Wheelmen, and financed by [bicycle] manufacturers assembled a 
coalition of interests…that advocated for improved roads . . . .”). See also Mission and History, THE LEAGUE OF AM. 
BICYCLISTS, https://www.bikeleague.org/content/mission-and-history (last visited Apr. 21, 2020) (“ In an effort to 
improve riding conditions so they might better enjoy their newly discovered sport, more than 100,000 cyclists from 
across the United States joined the League [of American Wheelmen) to advocate for paved roads.”).  
23 The Federal Electric Railway Commission, convened by President Wilson in 1919, found that between 1902 and 
1917, streetcar ridership in the United States expanded from 5.8 billion passenger trips to 14.5 billion trips. 3 FED. 
ELEC. RYS. COMM’N, PROCEEDINGS OF THE FED. ELEC. RYS. COMM’N TOGETHER WITH FINAL REP. OF THE COMM’N 
TO THE PRESIDENT 2222 (1920). 
24 Between 1910 and 1930, the number of registered automobiles on American roads exploded from 458.38 
thousand to 23.03 million. State Highway Statistics Series: State Motor Vehicle Registrations, By Years, 1900-1995, 
U.S. DEP’T TRANSP., FED. HIGHWAY ADMIN., https://www.fhwa.dot.gov/ohim/summary95/mv200.pdf (last visited 
Apr. 21, 2020). 
25 David Herlihy, writing about this decline, noted that after the turn of the century, “other than the occasional 
collegiate cyclist, American adults showed little inclination to remount the neglected two-wheeler.” DAVID V. 
HERLIHY, BICYCLE: THE HISTORY 322 (2004). 

https://www.si.edu/spotlight/si-bikes/si-bikes-safety
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and 1905, that number fell from 312 to 101.26 Thereafter, the bicycle remained a popular item for 
children, but lost much its following among adults.27 
     Today, however, adult bicycling is back and the market for bicycles is robust once again. 
Many credit the fitness craze of the 1960s28 and the environmental movement of the 1970s29 for 
its initial resurrection as an adult conveyance. A few decades into the 21st century, however, the 
bicycle is once again viewed as basic urban transportation, a sustainable alternative to the 
automobile.30 This need for an alternative was starkly underscored in a 2019 report by Business 
Insider on the most congested cities in the United States and the cost of that congestion.31 It is 
staggering. For example, according to Business Insider, automobile commuters in Seattle, the 
sixth-most congested city in the United States, lost 138 hours of productivity per capita annually 
at a cost to the individual driver of $1,932, and to the city of $2.9 billion.32 For Boston, the most 
congested city, the figures were 164 hours lost at a cost to drivers of $2,291, and to the city of 
$4.1 billion.33 
     In response to a situation which has now become quite dire, both government and the bicycle 
industry have acted. On the federal level, to facilitate bicycling as an element of the 
transportation system, the Federal Highway Administration (FHWA) has issued guidance to state 
and local agencies for integrating bicycle projects into the design and operation of roadways.34 
By statute, state agencies must give “due consideration”35  to bicycling in planning roadway 
projects. Specifically, transportation plans must “provide for the development and integrated 
management and operation of transportation systems and facilities (including…bicycle 
transportation facilities…) that will function as an intermodal transportation system….”36 
Important to note is the use of the word “transportation” in these federal guidelines; it is 
purposeful. By statute, the funding is not meant for recreational bicycling, but rather for 

                                                           
26 The Safety Bicycle and Beyond, supra note 19. 
27 David Mozer, Chronology of the Growth of Bicycling and the Development of Bicycle Technology, INT’L BICYCLE 
FUND, http://www.ibike.org/library/history-timeline.htm (last visited Apr. 21, 2020). 
28 Id. See also Ken Kifer, Cycling in the Sixties: A History of US Bicycling in the 1960's, KEN KIFER’S BIKE PAGES, 
http://www.phred.org/~alex/kenkifer/www.kenkifer.com/bikepages/lifestyle/60s.htm (last visited Apr. 21, 2020) 
(referencing both Paul Dudley White and President Kennedy advocating for bicycling as a healthful activity). 
29 Ryan Seher, I Want to Ride My Bicycle: Why and How Cities Plan for Bicycle Infrastructure, 59 BUFF. L. REV. 
585, 586 (2011) (writing that concern over “climate change, increased gasoline prices, the obesity epidemic, and the 
global economic meltdown have given rise to renewed interest in bicycle transportation . . . .”). 
30 See infra notes 34-40 and accompanying text. 
31 Mark Matousek, The 15 Most Congested Cities in the US, BUSINESS INSIDER (May 20, 2019, 10:45 AM), 
https://www.businessinsider.com/us-cities-with-most-traffic-2019-2019-2. 
32 Id. 
33 Id. 
34 See Federal Highway Administration Bicycle and Pedestrian Planning, Program, and Project Development, U.S. 
DEP’T TRANSP., FED. HIGHWAY ADMIN., 
https://www.fhwa.dot.gov/environment/bicycle_pedestrian/guidance/guidance_2019.cfm (last updated Sept. 26, 
2019). 
35 Intermodal Surface Transportation Efficiency Act of 1991, Pub. L. No. 102-240, 105 Stat. 1914 (1991) (codified 
as amended in scattered sections of 23 U.S.C.). "Bicyclists and pedestrians shall be given due consideration in the 
comprehensive transportation plans developed by each metropolitan planning organization and State…." 23 U.S.C. 
§ 217(g)(1). 
36 Id. at § 135(a)(2). 
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bicycling as an element of the country’s transportation system.37 In 2019, that funding along with 
certain pedestrian-related projects stood at slightly more than $1 billion.38 Available through the 
U.S. Department of Transportation (USDOT), the funding specific to bicycling was designated 
for a wide range of projects.39 Among them was funding for planning bicycle facilities; building 
in-street and segregated bicycle lanes, and over-roadway crossings; and providing streetscape, 
street lighting, paved shoulders, and signs and signals specific to cyclists.40 
     USDOT funds were also available to cities for the capital and equipment costs associated with 
“bike-share” programs.41 These bike-share program bicycles, available to anyone on a city street 
with a credit card or a cell phone, have grown wildly in number to the point where in 2018, 45.5 
million trips were taken with docked and dockless bicycles.42 This number was an increase from 
the 35 million trips taken in 2017,43 which itself was an increase above the 28 million trips taken 
in 2016.44 To accommodate these trips, there were 57,000 docked bike-share bicycles available 
for use in a number of U.S. cities in 2018.45 Part of this increasing popularity of bike-share 
programs has been the introduction of e-bikes,46 which in 2018, accounted for 6.5 million of the 
total bike-share trips.47 
     With the growth in these bike-share programs and the introduction of the e-bike, it is clear 
why the private sector adult bicycle market is strong. Figures from Statistica show that during 
the five-year period from 2011 to 2015, the number of bicycles sold in the United States rose 
from 15.7 million units to 17.4 million.48 Likewise, the estimated overall size of the market 
during the same five-year period grew from $6.0 billion to $6.2 billion,49 with e-bike unit sales 

                                                           
37 That purpose is laid out in § 217(i): “No bicycle project may be carried out under this section unless the Secretary 
has determined that such bicycle project will be principally for transportation, rather than recreation, purposes.” Id. 
at § 217(i). 
38 See Bicycle and Pedestrian Program: Funding Information, U.S. DEP’T TRANSP., FED. HIGHWAY ADMIN., 
https://www.fhwa.dot.gov/environment/bicycle_pedestrian/funding/ (last updated Dec. 10, 2019) (unfortunately, this 
document does not separate out bicycle from pedestrian funding). 
39 See Bicycle and Pedestrian Program: Pedestrian and Bicycle Funding Opportunities, U.S. DEP’T TRANSP., FED. 
HIGHWAY ADMIN., https://www.fhwa.dot.gov/environment/bicycle_pedestrian/funding/funding_opportunities.cfm 
(last updated Feb. 24, 2020). 
40 Id. 
41 Id. 
42 Shared Micromobility in the U.S.: 2018, NAT’L ASS’N OF CITY TRANSP. OFFICIALS (NACTO), 
https://nacto.org/shared-micromobility-2018/ (last visited Apr. 21, 2020). Trends in bike share programs indicate 
that while use of docked bikes continues to increase, use of dockless bikes fell precipitously in 2018. Further, during 
the same period, the introduction and use of e-scooters skyrocketed to 38.5 million trips. Id. 
43 Id. 
44 Id. 
45 Id. This is a 9% increase over in the number of docked bikes in 2017. Id.  
46 “Modern e-bikes often look indistinguishable from a ‘regular’ bike but have robust batteries and technology 
which are capable of sensing when a rider needs a helping hand over a hill, into a headwind, or accelerating from a 
stop.” Electric Bikes, MASSBIKE, https://www.massbike.org/ebikes (last visited Apr. 21, 2020). 
47 Shared Micromobility in the U.S.: 2018, supra note 42. 
48 U.S. Bicycle Unit Sales from 1992 to 2015 (in millions), STATISTICA  
https://www.statista.com/statistics/236152/us-unit-sales-of-bicycles/ (last visited Apr. 21, 2020). The trend is not 
steady, however, showing both upward and downward spikes during the period. Id. 
49 Estimated Size of the U.S. Bicycle Market from 2004-2015, STATISTICA, 
https://www.statista.com/statistics/255614/size-of-the-bicycle-market-in-the-united-states/ (last visited Apr. 21, 
2020).   
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showing a dramatic increase from 70,000 units in 2012 to a healthy 152,000 in 2016.50 
Considering USDOT’s promotion of cycling, the increase in urban bike-share programs, and the 
robust bicycle market, it seems safe to conclude that bicycling on city streets will increase going 
forward raising the question of duties owed to cyclists who use city streets. 

III. Negligence and Seattle’s Duties to Cyclists Like McCloud 

     In 1929, the New York Court of Appeals in Palsgraf v. Long Island Railroad articulated the 
recognized standard in negligence cases.51 “The risk reasonably to be perceived defines the duty 
to be obeyed….”52 Adhering to this standard, the McCloud complaint alleged that the city was 
aware of prior accidents involving bicycle tires getting caught in the flange gap of streetcar 
tracks.53 In fact, in a widely publicized 2010 incident,54 Seattle had been sued by Patricia 
Lenssen and five other cyclists for injuries that they sustained in accidents similar to 
McCloud’s.55 The logic of McCloud’s complaint, therefore, consistent with the Palsgraf 
standard was that defendant city’s prior knowledge of the risk created a duty to protect cyclists 
from streetcar tracks, a duty that it breached. 
     Critical to assessing risk, however, are the circumstances within which defendants find 
themselves. As the Palsgraf court also noted, negligence is the absence of care “according to the 
circumstances,”56 for what is reasonable is really a question of context.57 For city defendants like 
Seattle, the Federal Highway Administration (FHWA) has identified a number of potential 
contextual circumstances that cities need to consider in planning and designing bikeways on city 
streets.58 These include the effective capacity of the street, accommodating automobile 
movement, transit bus operations and stops, loading and unloading of trucks for commercial 

                                                           
50 Estimated Sales of Electric Bicycles in the United States Between 2012 and 2016, STATISTICA,  
https://www.statista.com/statistics/326124/us-sales-of-electric-bicycles/ (last visited Apr. 21, 2020) The trend is not 
steady, however, showing both upward and downward spikes during the period. Id.  
51 Palsgaf v. Long Island R.R., 162 N.E. 99 (N.Y. 1928).  
52 Id. at 100. See also Weirum v. RKO General, Inc., 539 P.2d 36, 39 (Cal. 1975) (“…foreseeability of the risk is a 
primary consideration in establishing the element of duty.”); Kaisner v. Kolb, 543 So. 2d 732, 755 (Fla. 1989) 
(“Where a defendant's conduct creates a foreseeable zone of risk, the law generally will recognize a duty placed 
upon defendant….”). 
53 Complaint, supra note 1, at 12. 
54 See, e.g., Scott Gutierrez, Lawsuit: Streetcar Tracks Unsafe for Cyclists, SEATTLE PI (May 31, 2010, 10:00 PM), 
http://www.seattlepi.com/default/article/lawsuit-streetcar-tracks-unsafe-for-cyclists-888271.php#ixzz1L8tvbHO2. 
55 Lenssen v. City of Seattle, No. 10-2-18980-7 SEA (Wash. Super. Ct. Apr. 6, 2012). In Lenssen, Seattle filed a 
motion for summary judgment based on the city’s immunity from tort liability, an argument similar to the argument 
in McCloud. The court in Lenssen allowed the motion. See Order Granting Defendant’s Motion for Summary 
Judgment, Lenssen v. City of Seattle, No. 10-2-18980-7 SEA (Wash. Super. Ct. Apr. 6, 2012). For a full discussion 
of the Lenssen case in the context of Seattle’s decision to re-create a streetcar system, see Franklyn P. Salimbene, 
“Seeking Peaceful Coexistence: Streetcars and Bicycles in the New Urban Environment,” 7(2) WAKE FOR. J. L. & 
POL. 365 (2017). 
56 Palsgraf, 162 N.E. at 99. 
57 As the Palsgraf court noted, “…risk imports relation; it is risk to another or to others within the range of 
apprehension.” Id. at 100 (emphasis added). 
58 See Separated Bike Lane Planning and Design Guide, U.S. DEP’T TRANSP., FED. HIGHWAY ADMIN., 
https://www.fhwa.dot.gov/environment/bicycle_pedestrian/publications/separated_bikelane_pdg/page04.cfm#chapte
r4_summ (last updated May 18, 2015). 
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enterprises, federal and state accessibility requirements, and parking.59 With the obvious need to 
balance these often competing considerations in designing streets, especially urban streets like 
Yesler that accommodate both streetcar operations and bicycle use, Seattle and other cities are 
confronted with making choices in project design. These choices of necessity compromise some 
considerations in favor of others,60 especially because, as in the case of Yesler, the street narrows 
at points to only 42 feet in width.61 To assist in these contextual compromises, Seattle hired 
consultants familiar with designing urban roadways and balancing these competing interests.62 
     Ironically, during the design phase of the First Hill project between 2010 and 2015, while 
these often-competing interests were being considered by the city and its consultants, there was 
little guidance from responsible federal agencies on designing a streetcar-bicycle roadway 
interface. For instance, the 2014 Statewide Pedestrian and Bicycle Planning Handbook issued by 
FHWA made no reference to designing streets to accommodate simultaneously both streetcars 
and bicycles operating in structurally non-segregated environments similar to Yesler.63 Further, 
FHWA’s Manual on Uniform Traffic Control Devices (MUTCD) included no examples of 
cautionary signage or other roadway devices specific to the streetcar-bicycle interface on narrow 
urban streets.64  This was remarkable considering that during that same period, USDOT was 
funding numerous streetcar projects in cities around the country65 at a combined cost of $279 
million.66 

                                                           
59 Id.at tbl. 2(2). The significance of roadway context is also referenced in FHWA’s recently issued Bikeway 
Selection Guide: “Bikeway type selection should not be done in isolation. The decision is part of a broader planning 
process that accounts for roadway and traffic characteristics of all modes, including freight, transit, personal 
vehicles, emergency access, bicyclists, and pedestrians.” Bikeway Selection Guide, U.S. DEP’T TRANSP., FED. 
HIGHWAY ADMIN. 10 (Feb. 2019), https://safety.fhwa.dot.gov/ped_bike/tools_solve/docs/fhwasa18077.pdf . 
60 Seattle provided examples of a number of factors it was required to consider in selecting the First Hill streetcar 
alignment. Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 6-7. See also infra notes 75-
82 and accompanying text. 
61 Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 7. 
62 Id. at 5. One of its consultants, Alta Planning + Design, had previously authored a study on bicycle and streetcar 
interactions. See BICYCLE INTERACTIONS AND STREETCARS: LESSONS LEARNED AND RECOMMENDATIONS, supra 
note 15. 
63 Statewide Pedestrian and Bicycle Planning Handbook, U.S. DEP’T TRANSP., FED. HIGHWAY ADMIN. (Sept. 
2014), 
https://transportation.ky.gov/BikeWalk/Documents/FHWA%20Bike%20Ped%20Planning%20Handbook.pdf. 
64 U.S. DEP’T OF TRANSP., FED. HIGHWAY ADMIN., MANUAL ON UNIFORM TRAFFIC CONTROL DEVICES (2009), 
https://mutcd.fhwa.dot.gov/pdfs/2009r1r2/mutcd2009r1r2edition.pdf. The Manual does include, however, 
authorized signage for streetcar lane markings and light rail grade crossings. Id. at 753, 759. 
65 During the period between fiscal years 2009 and 2013, USDOT provided funding for streetcar projects in Tucson, 
Detroit, Atlanta, Cincinnati, and Kansas City among others. See William J. Mallett, Federal Support for Streetcars: 
Frequently Asked Questions, CONG. RESEARCH SERV. 5 (Apr. 3, 2014), https://fas.org/sgp/crs/misc/R43464.pdf. 
Demonstrating that cities continue to seek federal funding for streetcar projects, Los Angeles, Sacramento, Tampa, 
New Orleans, Seattle, and Kansas City all have current funding requests before the Federal Transit Administration 
for streetcar projects or project extensions. See U.S. DEP’T TRANSP., FED. TRANSIT ADMIN., ANNUAL REPORT ON 
FUNDING RECOMMENDATIONS FISCAL YEAR 2021: CAPITAL INVESTMENT GRANTS PROGRAM AND EXPEDITED 
PROJECT DELIVERY PILOT PROGRAM Tbl. 2A (2020), 
https://www.transit.dot.gov/sites/fta.dot.gov/files/docs/funding/grant-programs/capital-investments/147311/fy21-
annual-report.pdf. 
66 Id. In 2016, Seattle requested $75 million for the First Hill streetcar project. See Sean Keeley, FTA Grants Could 
Bring Millions to Puget Sound Transit Projects, CURBED SEATTLE (Feb. 11, 2016, 11:00 AM), 
https://seattle.curbed.com/2016/2/11/11029808/sound-transit-first-hill-streetcar-federal-grants.  
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     Likewise, quasi-governmental entities were providing little to no guidance. Neither the 
American Association of State Highway and Transportation Officials (AASHTO)67 with the 
assumed responsibility of “setting technical standards for all phases of highway system 
development,”68 nor the National Association of City Transportation Officials (NACTO),69 
which “facilitates the exchange of transportation…best practices among large cities” published 
any helpful guidance as to standards to be applied on city streets like Yesler.70 
     With no guidance from the federal government, AASHTO, or NACTO, local transportation 
officials worked on their own or looked elsewhere to establish standards of reasonable care 
regarding the streetcar-bicycle interface. For instance, Atlanta and Washington DC, both of 
which were developing streetcar lines during the same period as Seattle, undertook studies and 
issued limited advisories on how cyclists should deal with the interface.71 Also available and 
useful to cities as early 2008, was a detailed report by ALTA on international best practices 
regarding interactions between streetcars and bicycles.72 
     Believing its planning and design of the First Hill streetcar project to be consistent with 
guidance available at the time and believing itself to be protected by discretionary immunity,73 
the city answered McCloud’s complaint broadly arguing that McCloud failed to state a claim 
upon which relief could be granted.74 More specifically in a subsequently filed motion for 
summary judgment that focused on its discretionary immunity defense, the city identified the 
reasonable actions it took under the circumstances to balance competing interests in the design of 
the streetcar line.75 For instance, the city claimed that in selecting the route for the First Hill line, 
it thought it helpful to provide a transit link to a number of important venues in Seattle including 
Harborview Medical Center, Seattle University, and Safeco Field.76 It claimed also that it 
selected Yesler for part of the First Hill streetcar alignment in order to provide service to low-
income residents who lived close to Yesler.77 Additionally, consistent with the Seattle Bicycle 

                                                           
67 AASHTO describes itself as “a nonprofit, nonpartisan association representing highway and transportation 
departments in the 50 states, the District of Columbia, and Puerto Rico.” AASHTO Overview, AM. ASS’N OF STATE 
HIGHWAY AND TRANSP. OFFICIALS, https://www.transportation.org/home/organization/ (last visited April 22, 2020). 
68 Id. 
69 “NACTO’s mission is to build cities as places for people, with safe, sustainable, accessible, and equitable 
transportation choices that support a strong economy and vibrant quality of life.” NAT’L ASS’N OF CITY TRANSP. 
OFFICIALS, https://nacto.org/ (last visited Apr. 22, 2020). 
70 URBAN STREET DESIGN GUIDE, NAT’L ASS’N OF CITY TRANSP. OFFICIALS iv (2013). The guide references 
streetcars, but offers no guidance on a streetcar-bicycle interface. It does recommend that raised bicycle lanes be 
located on both sides of a transit corridor with transit operating within a median lane. This offers no guidance, 
however, for narrow city streets like Yesler. Id. at 2. In 2016, after the completion of the First Hill project, NACTO 
published the TRANSIT STREET DESIGN GUIDE, which this author has yet to review. An overview of this guide is at: 
Transit Street Design Guide, NAT’L ASS’N OF CITY TRANSP. OFFICIALS, https://nacto.org/publication/transit-street-
design-guide/ (last visited Apr. 22, 2020). 
71 See Ciara Frisbie, Atlanta Streetcar Project Works to Keep Downtown Cyclists Safe amid Continued Construction, 
THE SIGNAL (Dec. 3, 2013), https://georgiastatesignal.com/new-streetcar-railing-and-construction-impacts-bicycle-
safety/; DC Streetcar: Bike Safety, DC STREETCAR (Dec. 1, 2014), https://dcstreetcar.com/2014/12/dc-streetcar-
bike-safety/. 
72 BICYCLE INTERACTIONS AND STREETCARS: LESSONS LEARNED AND RECOMMENDATIONS, supra note 15. 
73 Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 20-30. 
74 City of Seattle’s Answer and Affirmative Defenses, supra note 16, at 9. 
75 Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 6-18. 
76 Id. at 6. 
77 Id.  
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Master Plan,78 the city argued that it thought it important to maintain bicycling along Yesler, 
which it considered safe to do as long as clearly marked, dedicated bike lanes of at least five feet 
in width were part of the plan.79 Further, in balancing other competing interests and in order to 
accommodate the five-foot marked bike lanes, the city removed automobile parking along the 
south side of Yesler.80 Finally, responding to plaintiff’s claim that inserting a rubber filler in the 
flange gap of the tracks would have avoided the accident altogether,81 the city argued that 
practice both in the United States and internationally indicated that because of the projected high 
volume of streetcar traffic, flange fillers would deteriorate readily and be inappropriate for the 
First Hill project.82 
     Arguing in opposition to the city’s motion, plaintiff raised, inter alia, three disagreements 
with the city’s account of the facts. First, plaintiff alleged that despite the city’s claim, it did not 
adequately balance the risks and benefits of the street design and whether other designs would 
have been less hazardous to bicyclists.83 Second, based on its experts’ opinions plaintiff 
disagreed that the city could not have successfully used rubber inserts to protect cyclists from the 
track’s flange gap.84 Third, plaintiff disagreed that the signs warning cyclists of the streetcar 
tracks were adequate, claiming instead that they were obscured by trees, not located in the most 
advantageous location to warn of the danger, and not of the proper color.85 In view of these 
factual disagreements, consistent with the rules for allowing motions for summary judgment in 
Washington State,86 the court denied the city’s motion,87 but not before the city laid out its 
discretionary immunity defense. 

                                                           
78SEATTLE DEP’T OF TRANSP., SEATTLE BICYCLE MASTER PLAN (2014), 
https://www.seattle.gov/Documents/Departments/SDOT/About/DocumentLibrary/BicycleMasterPlan/SBMP_21Ma
rch_FINAL_full%20doc.pdf. “A bikeable city is one where people ride bikes because it is a convenient, fun, safe 
and healthy choice. It is a city in which people of all ages and abilities bicycle for any trip purpose. While many 
people in Seattle currently ride bicycles, the 2013 Seattle Bicycle Master Plan (BMP) aspires to encourage and 
accommodate even more people to ride a bike.” Id. at i. 
79 Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 7, 10. FHWA specifies a 5-foot 
minimum width for urban streets with curb stones. See, e.g., Federal Highway Administration University Course on 
Bicycle and Pedestrian Transportation: Lesson 15: Bicycle Lanes, U.S. DEP’T TRANSP., FED. HIGHWAY ADMIN., at 
15.2, https://www.fhwa.dot.gov/publications/research/safety/pedbike/05085/chapt15.cfm (last modified Jan. 31, 
2017). “For roadways with no curb and gutter, the minimum width of a bike lane should be 1.2 m (4 ft). If parking is 
permitted, the bike lane should be placed between the parking area and the travel lane, and have a minimum width 
of 1.5 m (5 ft). Where parking is permitted but a parking stripe or stalls are not utilized, the shared area should be a 
minimum of 3.3 m (11 ft) without a curb face and 3.5 m (12 ft) adjacent to a curb. The recommended width of a 
bike lane is 1.5 m (5 ft) from the face of a curb or guardrail to the bike lane stripe. This 1.5-m (5-ft) width should be 
sufficient in cases where a 0.3–0.6 m (1–2 ft) gutter pan exists, given that a minimum of 0.9 m (3 ft) of ridable 
surface is provided and the longitudinal joint between the gutter pan and the pavement surface is smooth. If the joint 
is not smooth, 1.2 m (4 ft) of ridable surface should be provided.” Id. 
80 Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 10. 
81 Complaint, supra note 1, at 15.  
82 See supra note 15. 
83 Plaintiff’s Opposition to the City of Seattle’s Motion for Summary Judgment, at 11, McCloud v. City of Seattle, 
No. 17-2-32732-8 SEA (Wash. Super. Ct.). 
84 Id. at 18-20. 
85 Id. at 20-25. 
86 Dean v. Fishing Co. of Alaska, Inc., 300 P.3d 815 (Wash. 2013) (involving an employer’s decision to stop paying 
an employee maintenance and cure for injuries sustained while employed). As articulated in Dean, “Summary 
judgment is appropriate if ‘there is no genuine issue as to any material fact’ and ‘the moving party is entitled to a 
judgment as a matter of law.’” Id. at 819.  
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IV. Discretionary Immunity in Designing Transit Projects and the First Hill Streetcar Project 
 
     Generally, discretionary immunity protects governments from unlimited liability in claims 
brought in tort.88 In allowing governments to govern without undue interference, its purpose, as 
the United States Supreme Court noted, “is to prevent judicial ‘second-guessing’ of legislative 
and administrative decisions grounded in social, economic, and political policy through the 
medium of an action in tort.”89 This protection from interference is founded upon several 
rationales, two being most prominent. First, the deference owed by the coordinate branches of 
government under the doctrine of separation of powers dictates that one branch not interfere with 
the functioning of another.90 Second, this protection is also supported by practical policy 
considerations. For instance, as noted by the Colorado Supreme Court, without discretionary 
immunity the public purse would be open to paying all sorts of actions in tort that, if successful, 
would unduly burden the taxpayer with financing private claims.91 Further, lacking immunity, 
states and public employees might be inclined to curtail services that would otherwise benefit the 
public interest out of concern for being sued.92 
     The history of this exemption from liability for governmental action derives from the time of 
Edward I93 and the common law principle that because the sovereign could do no wrong, he 
could not be sued in his own courts without his consent.94 The early American approach to this 
English concept of sovereign immunity from court action was simply to adopt it. In Alden v. 

                                                                                                                                                                                           
87 Order Denying Defendant City of Seattle’s Motion for Summary Judgment, at 2, McCloud v. City of Seattle, No. 
17-2-32732-8 SEA (Wash. Super. Ct.). 
88 Evangelical United Brethren Church of Adna v. State, 407 P.2d 440 (Wash. 1965) (involves a suit brought by 
property owners against the state after a juvenile escaped from a state facility and set fire to their property). 
Expounding on the concept of discretionary immunity, the Evangelical court stated: “Practically all jurisdictions . . . 
have judicially, if not statutorily, recognized that the legislative, judicial, and purely executive processes of 
government, including as well the essential quasi-legislative and quasi-judicial or discretionary acts and decisions 
within the framework of such processes, cannot and should not, from the standpoint of public policy and the 
maintenance of the integrity of our system of government, be characterized as tortious however unwise, unpopular, 
mistaken, or neglectful a particular decision or act might be.” Id. at 444. For a historical perspective on the 
development of the concept of discretionary immunity, see Muskopf v. Corning Hospital Dist., 359 P.2d 457, 459 n. 
1 (Cal. 1961). 
89 United States v. S.A. Empresa de Viacao Aerea Rio Grandense (Varig Airlines), 467 U.S. 797, 814 (1984) 
(involving the promulgation of rules by the Secretary of Transportation governing the inspection and servicing of 
civil aircraft). 
90 See Harold J. Krent, Reconceptualizing Sovereign Immunity, 45 VAND. L. REV. 1529 (1992). “Much of sovereign 
immunity, however, derives not from the infallibility of the state but from a desire to maintain a proper balance 
among the branches of the federal government, and from a proper commitment to majoritarian rule.” Id. at 1530. 
Accord, Karen J. Kruger, Governmental Immunity in Maryland: A Practitioners Guide to Making and Defending 
Tort Claims, 36 U. BALT. L. REV. 37, 43 (2006). 
91 Swieckowski v. City of Ft. Collins, 934 P.2d 1380 (Colo. 1997). Quoting in part from state statute, the court 
stated that “…limitations are necessary to ‘protect the taxpayer against excessive fiscal burdens’; and that ‘public 
employees should be protected’ so that they will not be ‘discouraged from providing the services or functions 
required by the citizens or from exercising the powers authorized or required by law.’” Id. at 1387. 
92 Id. 
93 Erwin Chemerinsky, Against Sovereign Immunity, 53 STAN. L. REV. 1201 (2001).  
94 Karen J. Kruger, Governmental Immunity in Maryland: A Practitioner’s Guide to Making and Defending Tort 
Claims, 36 UNIV. OF BALT. L. REV. 37, 40 (2006). 
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Maine,95 the Supreme Court reiterated the point stating that at the time of the founding, the states 
retained an inviolable sovereignty and dignity, and that the “generation that designed and 
adopted our federal system considered immunity from private suits central to [that] sovereign 
dignity.”96 In Federalist No. 81, Alexander Hamilton argued as much stating: 
      
     It is inherent in the nature of sovereignty not to be amenable to the suit of an 
     individual without its consent. This is the general sense and the general practice 
     of mankind; and the exemption, as one of the attributes of sovereignty, is now 
     enjoyed by the government of every State in the Union (emphasis in the original).97 
 
As the nation moved beyond the founding era, however, Congress moved gradually to reign in 
broad application of immunity on the federal level.  
     Legislation aimed at doing so included the 1855 act creating the Court of Claims, which 
allowed individuals to pursue claims against the federal government based on contract.98 The act 
was amended in 1877 by the Tucker Act, which specified that the Court of Claims could award 
both liquidated and unliquidated damages in contract actions.99 In tort, however, Congress did 
not move until the turn of the century, and when it did, it did so incrementally. For instance, in 
1910, it allowed for suits to be brought in the Court of Claims for patent infringement.100 During 
World War I, where Congress allowed for the government to take over common carriers in aid of 
the war effort, it allowed suits in negligence by individuals against those carriers irrespective of 
the fact that they were instrumentalities of the federal government.101  
     It was not until 1946, however, with the enactment of the Federal Tort Claims Act and 
subsequent amendments102 that Congress opened the door more widely to suits in tort directly 
against the federal government.103 The upshot of the FTCA and its progeny was that individuals, 
within limits, could pursue actions in tort against the federal government in the same way they 
would be able to pursue claims against a private entity.104 Alas, however, the matter was not as 
clear as the FTCA would seem to have made it, for the act also included a provision that 
disallowed claims based upon “the exercise or performance or failure to exercise or perform a 
discretionary function….”105 

                                                           
95 Alden v. Maine, 527 U.S. 706 (1999) (deciding that a state’s immunity from private suit in its own courts is 
beyond congressional power to abrogate). 
96 Id. at 715. In dissent, however, Justice Souter countered:  “There is almost no evidence that the generation of the 
Framers thought sovereign immunity was fundamental in the sense of being unalterable…. Some Framers thought 
sovereign immunity was an obsolete royal prerogative inapplicable in a republic….” Id. at 764. 
97 THE FEDERALIST, No. 81, at 487 (Alexander Hamilton) (Clinton Rossiter ed. 1961).  
98 See Edwin M. Borchard, Government Liability in Tort, 36 YALE L. J. 1, 28 (1924). 
99 Id.  
100 Id. at 32. 
101 Id. at 32-33.  
102 28 U.S.C. §2674, 60 Stat. 843 (1946) (codified as amended in scattered sections of 28 U.S.C.). For a history of 
the FTCA, see Note, The Federal Tort Claims Act, 56 YALE L. J. 534 (1947).  
103 See generally Kruger, supra note 94, at 45-47 (tracing FTCA amendments from 1946-2000).  
104 “The United States shall be liable, respecting the provisions of this title relating to tort claims, in the same 
manner and to the same extent as a private individual under like circumstances….” 28 U.S.C. §2674, supra note 
102.  
105 28 U.S. Code § 2680, 62 Stat. 984 (1948) (codified as amended in scattered sections of 28 U.S.C.).  
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     As one might have expected, therefore, soon after implementation of the FTCA, the Supreme 
Court was called upon in Dalehite v. United States106 to interpret the meaning and parameters of 
the “discretionary function”.107 As a premise to its interpretation, the Court noted that in 
exempting discretionary acts from liability, Congress intended that the federal government not 
“be subject to liability arising from acts of a governmental nature or function.”108 From this 
premise, the Court went on to define in very broad terms the boundaries, or perhaps more 
appropriately the lack of boundaries, to the concept of discretion.109 The Court observed broadly 
that the exercise of the discretionary function: 
      
     includes more than the initiation of programs and activities. It also includes  
     determinations made by executives or administrators in establishing plans,  
     specifications, or schedules of operations. Where there is room for policy  
     judgment and decision, there is discretion.110 
 
Accordingly, one might add—and, where there is discretion, there is immunity. 
     From this wide berth given to the range of discretionary activity, including not only project 
planning, but also project specifications, it is fair to read Dalehite as extending immunity to 
decisions regarding project design, for the specifications of a project, like the First Hill streetcar 
project, include by definition its design.111 Finally, in one other instructive note from Dalehite, 
the Court distinguished discretionary planning decisions from operational decisions to the effect 
that operational decisions are not accorded immunity.112 
     With the passage of the FTCA on the federal level, many states followed either judicially or 
legislatively with the creation of their own limits on immunity for actions by state entities and 
employees.113 In doing so, the states generally recognized the discretionary-operational 
distinction made in Dalehite although not always using the same terms to distinguish the one 
from the other.114 The states also confronted the definitional problem of clarifying the parameters 
of discretion vis-à-vis operation and struggling to distinguish between them,115 knowing that 

                                                           
106 Dalehite v. United States, 346 U.S. 15 (1953) (involving injuries caused by an explosion at a fertilizer plant 
under the direction of the United States government). 
107 Id. at 35-36. 
108 Id. at 29. 
109 Id. at 35-36. 
110 Id.  
111 BLACK’S LAW DICTIONARY 1399 (6th ed. 1990) (“Specification. As used in the law relating to…construction 
contracts, a particular or detailed statement, account, or listing of the various elements, materials, dimensions, etc. 
involved.”). Id.  
112 Dalehite, 346 U.S. at 42. For a detailed discussion of the distinction between functions that are discretionary and 
those that are operational, see Mary F. Wyant, Discretionary Function Exception to Government Tort Liability, 61 
MARQUETTE L. REV. 163 (1977). 
113 State Sovereign Immunity and Tort Liability, NAT’L CONF. OF STATE LEGIS. (NCSL), 
https://www.ncsl.org/research/transportation/state-sovereign-immunity-and-tort-liability.aspx (last updated Sept. 8, 
2010). This article includes a chart that provides each state’s code citations to its immunity and tort claims statutes.  
114 See, e.g., Hanson v. Vigo Cty. Bd. of Comm’rs, 659 N.E.2d 1123, 1125 (Ind. Ct. App. 1996) (distinguishing 
“planning” from “operational”); Gallagher v. Albuquerque Metro. Arroyo Flood Control Auth., 563 P. 2d 103, 106 
(N.M. Ct. App. 1977) (distinguishing “governmental” from “propriety”); Muscopf v. Corning Hosp. Dist., 359 P.2d 
457, 463 (Cal. 1961) (distinguishing “discretionary” from “ministerial”). 
115 See infra text accompanying notes 117-130. See also, Wyant, supra note 112. 

https://www.ncsl.org/research/transportation/state-sovereign-immunity-and-tort-liability.aspx
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while immunity protects states from potential liability, the protection afforded is not and should 
not be unlimited.116 
     The difficulty then in drawing the dividing line among and through various actions to 
determine which relate to planning and design deserving of immunity, and which relate to 
operation and maintenance and do not, was recognized by the Washington Supreme Court in its 
decision in Evangelical United Brethren Church v. State.117 Said the court, “It is a gross 
understatement to say…that marking a definitive dividing line, with any degree of clarity or 
certainty, is fraught with some legal as well as factual difficulty [emphasis added].”118 So in an 
attempt to provide a level of clarity as to where the dividing line should fall, the Washington 
court in Evangelical laid down a four-prong test.119 Requiring that all four prongs be 
affirmatively answered in order for discretionary immunity to apply, the court asked: 
      
     1. Does the challenged act, omission, or decision necessarily involve a basic  
     governmental policy, program, or objective? 2. Is the questioned act, omission,  
     or decision essential to the  realization or accomplishment of the policy, program,  
     or objective as opposed to one which would not change the course or direction  
     of the policy, program or objective? 3. Does the act, omission, or decision,  
     require the exercise of basic policy evaluation, judgment and expertise on the part 
     of the governmental agency involved? 4. Does the governmental agency involved  
     possess the requisite constitutional, statutory, or lawful authority and duty to do or  
     make the challenged act, omission, or decision.120 
 
Returning to this test several years later, the Washington court in King v. City of Seattle121 
clarified the third prong to require that the exercise of a policy evaluation include a conscious 
“balancing [of] risks and advantages” for immunity to apply.122 In other words, the application of 
discretionary immunity to policy determinations, such as how a roadway should be designed, 
requires that such determinations be not arbitrary, but rather based on “a considered decision.”123      
     Previous to these rulings by the Washington court, the importance of reaching a considered 
decision in discretionary immunity cases had been addressed by the New York Court of Appeals 
in the case of Weiss v. Fote.124 In that case the City of Buffalo had been sued by an automobile 

                                                           
116 This rejection of total immunity for all governmental actions is premised on the fact that immunity from liability 
runs counter to usual common law tort principles. See, e.g., Chemerinsky, supra note 93, at 1202 (“….sovereign 
immunity undermines the basic principle, announced in Marbury v. Madison, that ‘[t]he very essence of civil liberty 
certainly consists in the right of every individual to claim the protection of the laws, whenever he receives an 
injury.’”). Several state courts echo the point that governmental immunity should be limited. E.g., Hanson, 659 
N.E.2d at 1125 (“We narrowly construe immunity because it provides an exception to the general rule of liability.”); 
Herrera v. City & Cty. of Denver, 221 P.3d 423, 425 (Colo. App. 2009) (“The state’s immunity must be strictly 
construed because it derogates from the common law.”)   
117 Evangelical United Brethren Church of Adna v. State, 407 P.2d 440 (Wash. 1965). 
118 Id. at 444. 
119 Id. at 445. 
120 Id. The Utah Supreme Court has adopted Washington’s Evangelical test for determining governmental immunity. 
See Little v. Utah State Div. of Family Servs., 667 P. 2d 49, 51 (Utah 1983).  
121 King v. City of Seattle, 525 P.2d 228 (Wash. 1974). 
122 Id. at 233.  
123 Id. at 246. 
124 Weiss v. Fote, 167 N.E.2d 63 (N.Y. 1960). 
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driver injured in an intersection accident with another vehicle.125 The driver claimed that the 
design of the traffic signal sequence that allowed only a four-second clearance interval126 was 
negligent and the cause of injury.127 In its ruling, however, the court noted that the city’s 
decision regarding the clearance interval was based on “ample study of traffic conditions at the 
intersection, including numerous traffic checks….”128 Concluding that liability could only have 
been predicated on proof that the signal plan either “evolved without adequate study or lacked 
reasonable basis,”129 the court found for Buffalo stating that “general tort liability is misplaced 
where a duly authorized public planning body has entertained and passed on the…question of 
risk….”130 
     It was upon this issue, whether Seattle had made a “considered decision” entertaining and 
balancing risks in the design of the First Hill streetcar line, that McCloud countered the 
immunity defense.131 In doing so he specifically referenced Stewart v. State,132 a Washington 
decision subsequent to Evangelical and King, which reiterated the balancing requirement in 
transportation design cases. Stewart involved a motorist in an accident on the approach to a 
bridge at a river crossing.133 The case turned on the state’s design of the approach, which 
plaintiff claimed was negligent and the cause of the accident.134 The state argued alternatively 
that designing the bridge and its approach was a discretionary function covered by immunity.135 
Here, however, the court disagreed that immunity applied.136 Consistent with its prior decisions 
in Evangelical and King, it found that while the state made a design judgment, there was no 
showing that the judgment “considered the risks and advantages of these particular designs, that 
they were consciously balanced against alternatives, taking into account safety, economics, 
adopted standards, recognized engineering practice and whatever else was appropriate.”137 
     Consonant with the Stewart court’s rationale, therefore, McCloud argued that in designing the 
First Hill project there was no conscious weighing by the city of risks posed to bicyclists by the 
unprotected streetcar tracks along Yesler.138 Contradictorily, the city had argued in its motion 
that it engaged experienced professionals who understood how to design a streetcar-bicycle 

                                                           
125 Id. at 64. 
126 Id. A clearance interval is the short period of time when all traffic signals at an intersection are red, the signal for 
one roadway having just turned red and the signal for the intersecting roadway not yet having turned green. This 
allows all traffic in the intersection to clear. See Id. 
127 Id. 
128 Id.  
129 Id. at 68. 
130 Id. 
131 Plaintiff’s Opposition to the City of Seattle’s Motion for Summary Judgment, supra note 83, at 35-36. “Here, the 
City admits ignorance of the level of the Streetcar Project’s design risk to people who ride bikes on Yesler from 
unprotected streetcar rails. No conscious balancing of the risks and advantages of different designs to protect 
bicyclists from the Yesler streetcar rail could be made without a comparison of each designs’ hazards.” Id. 
132 Stewart v. State, 597 P.2d 101 (Wash. 1979). 
133 Id. at 104. 
134 Id. at 106. 
135 Id. 
136 Id. at 107. The court concluded that “the issues arising from the evidence as to negligent design should have been 
submitted to the jury.” Id. 
137 Id. 106-107.  
138 Plaintiff’s Opposition to the City of Seattle’s Motion for Summary Judgment, supra note 83, at 38. 
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interface and who examined many issues to reduce risk and increase safety.139 Confronted by the 
parties’ inability to agree on the facts, however—whether the city engaged in a conscious 
balancing of risks and advantages, whether rubber flange gap fillers would have prevented the 
accident, whether signage warning bicyclists of the streetcar tracks was visible—the court as 
noted denied the city’s motion for summary judgment.140 It found “that there are issues of 
material fact” that require denial.141 
 
Conclusion 
 
     Desiree McCloud’s fatal experience highlights a critical challenge for America’s cities. That 
challenge, as referenced by Business Insider,142 is the result of the current state of urban 
immobility caused by traffic congestion and the need to address it. In an attempt to do so, cities 
and states with help and, indeed, direction from federal agencies are seeking to diversify the 
transportation system by moving people out of their automobiles and onto sustainable 
alternatives.  The bicycle and the streetcar represent two of those alternatives. As confirmed by 
McCloud’s accident, however, the irony is that to promote both safely and effectively on city 
streets requires careful planning and design, for these alternatives can conflict fatally with each 
other. 
     Both the private market and federal policies demonstrate that bicycles will continue to be an 
attractive and important transportation alternative for many people. This reality coupled with the 
popularity of new streetcar projects in a number of cities and federal funding support for them 
raise the stakes for cities to plan and design a roadway interface that accounts for the unique 
risks posed to bicyclists by streetcar tracks. Applying the rulings of the Washington Supreme 
Court in such unique circumstances, it is clear that a decision about the design of the streetcar-
bicycle interface must be based on a conscious balancing of risks and advantages to users; it 
must be, as already noted, a “considered decision.”143 By taking this considered approach to 
transportation planning, cities and their residents will be able to benefit from the important 
environmental advantages that both streetcars and bicycles provide in the urban environment. 
     Further, it is this conscious, considered decision-making process that buttresses the argument 
in favor of maintaining tort immunity for the planning and design of transportation projects. 
Writing in another age, the age of absolute tort immunity in 1924, years before the FTCA and 
decisions like Evangelical, Edwin Borchard had scathingly characterized immunity as a 
medieval anachronism based upon a metaphysical conception canonized into a legal maxim that 
resulted in placing fully the risk of the most flagrant governmental actions on the individual 
alone.144 In more recent times, also opposed to sovereign immunity, Erwin Chemerinsky has 
argued that it undermines the fundamental notion that no one, not even government, is above the 

                                                           
139 Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 5. See also supra notes 75-82 and 
accompanying text. 
140 Order Denying Defendant City of Seattle’s Motion for Summary Judgment, supra note 87.  
141 Id. at 2. Subsequent to the ruling denying the city’s motion, the parties agreed to an out of court settlement. See 
Amy Clancy, Brother of Dead Cyclist Accepts Settlement, But Is Still Battling Over Safety, KIRO 7 (Nov. 21, 2018 
6:26 PM), https://www.kiro7.com/news/local/brother-of-dead-cyclist-settles-but-is-still-battling-seattle/876772096/. 
142 Matousek, supra note 31. 
143 King, 525 P.2d at 246. 
144 Borchard, supra note 98, at 1-2. 
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law, and further, that it is supported nowhere in the Constitution.145 Absolute sovereign 
immunity, however, is dead, and tort immunity is limited. As noted by the Maryland Court of 
Appeals, the concept of sovereign immunity has moved from veneration to vilification to 
limitation.146 
     Rightly limited to policy decisions, therefore, immunity is an important pillar of governing. 
As already noted, it allows governments to govern without undue interference.147 This is 
particularly important today in the realm of transportation policy. Planning and specifications for 
transport infrastructure, selecting among various transit modes and routes, balancing the 
contextual circumstances of the environment within which transportation moves—these are not 
decisions for juries. They require political decision-making and a level of expertise not within 
the realm or competence of the general populace. In Weiss, the New York Court of Appeals got 
it right when it made the point: 
      
     We are of the opinion that the traditional reliance on a jury verdict to assess fault  
     and general tort liability is misplaced where a duly authorized public planning  
     body has entertained and passed on the very same question of risk as would ordinarily  
     go to the jury. Although a jury verdict is to be highly regarded, it is neither sacrosanct  
     nor preferable to the judgment of an expert public planning body. For this reason,  
     liability for injury arising out of the operation of a duly executed highway safety plan  
     may only be predicated on proof that the plan either was evolved without adequate  
     study or lacked reasonable basis.148 
 
Yet, while the Weiss court and others prize decisions of expert public planning bodies above 
random jury decisions, those bodies still must function within a public process regime that 
informs their decisions and promotes a reasonable result, for in transportation planning and 
design, public outreach and participation are standard practice.  
     For example, state and local transportation officials in proposing, planning, and designing 
transportation projects are required by federal highway and transit agencies to conduct a robust 
public process relating to “every phase of decisionmaking including the design of the 
participation plan itself.”149 Indeed, in planning and designing the First Hill project, the City of 
Seattle engaged in significant outreach to stakeholders, including businesses, neighborhood 
groups, bicyclist interests, and transportation coalitions.150 In addition to public participation in 
the planning and design of individual projects, each state has a metropolitan area planning 
organization (MPO) whose responsibility it is to engage in a public process for the development 

                                                           
145 Chemerinsky, supra note 93, at 1202-1203. 
146 Austin v. Mayor of Baltimore, 405 A.2d 255, 257 (1979) (noting that the word “sovereign” in reference to local 
 governmental immunity is misplaced because local governments, unlike the states, are not sovereign). 
147 See supra text accompanying note 89. 
148 Weiss, 167 N.E.2d at 68. 
149Course Search, U.S. DEP’T TRANSP., FED. HIGHWAY ADMIN., NAT’L HIGHWAY  INST., at 
https://www.nhi.fhwa.dot.gov/course-search?tab=0&key=142036&course_no=142036&res=1 (last visited July 1, 
2020). In a course summary targeted at state and local transportation officials, the National Highway Institute notes: 
“Public involvement is much more than public hearings. It involves creative thinking as well as the willingness and 
ability to interact openly and sensitively to the public's preferred forms of communication and participation. Public 
involvement is about reaching out to and involving the public in transportation decisionmaking.” Id. 
150 Defendant City of Seattle’s Motion for Summary Judgment, supra note 6, at 6. 
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of long-range regional transportation plans.151 In these instances where government exercises its 
discretion in planning and designing transportation projects in conjunction with public input to 
arrive at a considered decision, one that balances risks and advantages, it is unnecessarily 
duplicative and quite detrimental to the functioning of both executive and judicial branches to 
enlist a jury to second-guess the outcome. As regards transportation planning and design, 
government must be allowed to govern. 
     Whether in McCloud’s case Seattle’s actions met the Washington Supreme Court’s standard 
of a “considered decision,” however, will not be known. The city’s motion for summary 
judgment was denied appropriately because the parties did not agree on the facts.152 
Nevertheless, more generally and to the substance of the issue, as cities in the United States seek 
solutions to air pollution and traffic congestion, streetcars and other public transit alternatives 
together with bicycles are viewed as part of the solution. Both are important elements to a 
balanced transportation system for the nation’s cities, and each must be made compatible with 
the other to achieve that balance. 

                                                           
151Public Involvement & Outreach, U.S. DEP’T TRANSP., FED. TRANSIT ADMIN., at 
https://www.transit.dot.gov/regulations-and-guidance/transportation-planning/public-involvement-outreach (last 
updated Mar. 11, 2019). “In accordance with 23 CFR 450.316, a metropolitan planning organization (MPO) is 
required to engage in a metropolitan planning process that creates opportunities for public involvement, 
participation, and consultation throughout the development of the Metropolitan Transportation Plan (MTP) and 
the Transportation Improvement Program (TIP). Under this requirement, MPOs must allow for: adequate public 
notice of public participation activities; review and comment at key decision points in the development of the MTP 
and TIP; and multiple, accessible participation formats, including electronic and in-person.” Id. 
152 Order Denying Defendant City of Seattle’s Motion for Summary Judgment, supra note 87, at 2. Following the 
denial of the motion, the city agreed to settle the case. See Amy Clancy, Brother of Dead Cyclist Accepts Settlement, 
But Is Still Battling Over Safety, KIRO7 (Nov. 21, 2018, 6:26 PM), https://www.kiro7.com/news/local/brother-of-
dead-cyclist-settles-but-is-still-battling-seattle/876772096/. 
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