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Alternative Organic: Legal Issues in Marketing Uncertified Organic Products
Abstract: This research scrutinizes the current state of the USDA organic label. In response to
growing concerns about USDA’s organic label and what it represents, some non-certified
producers are directly marketing their organically-grown products through personal relationship
with buyers and eschewing the USDA-sanctioned organic brand. This paper analyzes the rights
of this emerging “alternative organic” movement to market products as organically grown,
without USDA certification.
I. Introduction
In 1990, the United States adopted its National Organic Program (NOP) in the Organic
Foods Production Act (the 1990 Act). 1 At that time, organic food production and demand in the
U.S. had been increasing steadily for approximately twenty years. 2 Twenty-two states had some
form of organic food labeling or organic certification for producers. 3 That state-by-state
regulatory environment, however, made interstate sales of organic products difficult. The NOP
was intended to facilitate interstate commerce in organic production, establish national standards
for organic production methods, and assure consumers that items sold met those standards. 4
A decade later, when the United States Department of Agriculture (USDA) finally
released its original rule on national organic standards, then-Agriculture Secretary Dan Glickman
stated, “Let me be clear about one other thing. The organic label is a marketing tool. It is not a
statement about food safety. Nor is ‘organic’ a value judgment about nutrition or quality.” 5
Today, Glickman’s perspective seems startling and naïve. Value judgments about food
and food production methods are rampant. 6 Monsanto, one corporate face of industrial
agriculture, is vilified by some because its herbicide RoundUp allegedly causes cancer and other
physical maladies. 7 According to USDA organic certification mandates, all such chemical
herbicides or fertilizers are prohibited in organic production. 8 Similarly, genetically modified
organisms (GMOs) such as seeds, and produce therefrom, are banned in many countries around
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the globe. 9 USDA-certified organic producers cannot use GMOs. 10 Seemingly, the NOP is linked
to value judgments about food quality and safety, 11 and certified organic acreage, 12 sales, 13
value, 14 and imports all see dramatic increases in the United States. 15
At the same time, however, the United States has pursued controversial public policies that
protect large-scale, traditional food production methods and participants. Examples of such
policies include food libel laws to protect the agricultural economy of the adopting state, 16 state
“ag-gag” laws that silence investigation of farming practices, 17 state preemption of local antiGMO voter initiatives, 18 federal preemption of state GMO labeling laws, 19 and even a
constitutional right to protect “modern” agricultural methods and technology in North Dakota.20
These legislative efforts protect industrialized, mass food production from scrutiny and
competition.
Such tensions in U.S. food politics suggest that organic production, certification and
marketing need new attention. If Glickman’s earlier statement is true, and USDA’s organic label
carries no indicia of nutrition or quality, can farmers eschew it and market the merits of their
organic processes and products in their own way, particularly in ways that differentiate their
products from mass-produced food? 21 This research explores that emerging issue. Part II of this
paper provides an overview of USDA organic regulations, including organic labeling and other
marketing. Part III discusses historic and recent concerns about the USDA organic label, at least
according to some farmers and interest groups. In light of these concerns, Part IV analyzes the
emerging “alternative organic” movement – efforts by non-certified producers to market their
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organic production methods and products without reference to “USDA,” but often misusing
“organic,” at least according to the NOP. Part V addresses the First Amendment rights of these
uncertified operations to use “organic” separate from USDA certification. This section analyzes
a variety of regulated marketing regimes and compares and contrasts them to the organic
certification protocol. Each of these examples sheds light on the free speech rights of uncertified,
“alternative organic” operations. The paper concludes with recommendations and future
research.
II. Organic Regulation under USDA
The 1990 Act establishes a few general standards and a few specific prohibitions for organic
production. The Act also establishes a National Organics Standards Board (NOSB) to determine
what additional substances can and cannot be used in organic production, 22 and grants the
Secretary of Agriculture oversight of the NOP, including the NOSB. 23
A. Organic Certification and Standards
According to the 1990 Act, an organic agricultural crop must be produced without the use
of “synthetic chemicals” and on land that has not had any synthetic chemicals applied to it for
the preceding three years. 24 Prohibited in crop production are materials such as phosphorous,
lime, potash, arsenic, lead salts and plastic mulches. 25 For livestock production, feed must be
organically produced and cannot include plastic pellets for roughage, nor manure, or urea.26
Hormones and antibiotics are prohibited to stimulate growth and all medications, except
vaccines, must be limited to addressing illness. 27 Dairy cows must be fed on lands under organic
management for one year before their milk products can be sold as organic. Beyond these
standards, the NOSB recommends permissible and prohibited organic substances to USDA,
known as the National List. 28
In addition to establishing these organic standards, the 1990 Act also creates the organic
certification scheme. 29 Farms and handlers are certified by certifying agents. 30 States may
implement their own certification programs 31 upon approval by USDA. 32
7 U.S.C. § 6518 (2017).
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The regulations to be organically certified are vast and complex. 33 For producers, they
address issues such as soil fertility and crop nutrient management, 34 pest, weed and disease
management, 35 buffer zones to protect against runoff and unintended application of prohibited
substances from non-organic farms, 36 and a three-year land conversion process from
conventional agriculture. 37 If products are to be branded as organic, every producer and handler
of it must be certified under this USDA system. 38
Certified operations must establish and maintain organic plans, 39 which must include
details of practices and procedures to be used, substances and their sources and locations,
monitoring to be performed, and five-year recordkeeping of all the foregoing. 40 Once certified,
accredited certifying agents annually inspect organic operations to ensure regulatory
compliance. 41
The only exemption from these certification mandates applies to organic operations
whose annual gross organic sales are $5000 or less but still “comply with the applicable organic
production and handling requirements.” 42 These exempt operations may sell their products as
“organic” without certification, but they cannot represent their products as “certified organic” or
reflect any USDA seal or mark, or any certifying agent’s mark. 43 These products cannot be used
by other buyers as ingredients in processed products to be labeled as “organic,” 44 but the exempt
producer can use them as ingredients in its own processed products, labeled as an “organic”
ingredient. 45
As noted, the 1990 Act anticipated that organic standards would be addressed continually
by the NOSB. The NOSB is a fifteen-member volunteer board. 46 Four of its members must
represent organic producers. 47 Two of its members must own or operate organic handling
operations. 48 One member must be from a retail establishment with significant organic trade. 49
Three members must represent consumer protection interest groups. 50 One member must be an
organic certifier. 51 Finally, the board must include three experts in environmental protection or
This analysis is not intended to address all the details of organic certification. For a comprehensive statement on
organic certification requirements, see USDA AGRICULTURAL MARKETING SERVICE, National Organic Program
Handbook: Guidance and Instructions for
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seven-page document is merely the table of contents for the Handbook.
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resource conservation, 52 and one expert in toxicology, ecology or biochemistry. 53 The Secretary
of Agriculture appoints members from public nominees for five year terms. 54 Controversies
surrounding this body, its members, and their decisions regarding the National List are some of
the motivating forces behind the alternative organic movement, as will be discussed in Parts III
and IV.
B. Organic Marketing under the NOP
The 1990 Act creates very clear and pervasive constraints on organic marketing.
(A) a person may sell or label an agricultural product as organically produced
only if such product is produced and handled in accordance with this chapter; and
(B) no person may affix a label to, or provide other market information
concerning, an agricultural product if such label or information implies, directly
or indirectly, that such product is produced and handled using organic methods,
except in accordance with this chapter. 55
“In accordance with this chapter” includes the certification requirements discussed above. The
only exemptions from these marketing constraints are for small farmers selling no more than
$5000 in agricultural products 56 and for processed foods. 57
Clearly, the statute intends to take complete ownership of “organic” and all variations of
the word under the USDA-Certified brand. USDA regulations address other labeling variations
and add more detail. For example, “organic,” may not be used “in a product name to modify a
nonorganic ingredient in the product.” 58 Products “sold, labeled, or represented as ‘100 percent
organic’ must contain (by weight or fluid volume, excluding water and salt) 100 percent
organically produced ingredients.” 59 Products “sold, labeled, or represented as ‘organic’ must
contain (by weight or fluid volume, excluding water and salt) not less than 95 percent organically
produced raw or processed agricultural products.” 60 The remaining five percent of ingredients
must be nonagricultural substances, or agricultural substances not commercially available in
organic form, but produced consistent with the National List. 61 Only these agricultural products
can carry the USDA-Certified seal. 62
Organic packaged foods, such as a plastic shell of spinach, can include USDA’s seal and
the seal or logo of the certifying agent on the package (as long as the certifier’s logo is not bigger
7 U.S.C. § 6518 (b) (4) (2017).
7 U.S.C. § 6518 (b) (6) (2017).
54
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than USDA’s). 63 Packaged foods that are “100% organic” or “organic” must state “Certified
organic by…” and then identify the handler’s certifying agent, below the name of the certified
handler. 64 For packaged foods that are “organic,” but not “100% organic,” the ingredient
statement on the package must differentiate the organic ingredients with “organic” or an asterisk
explaining the ingredient is organically produced. 65
Multi-ingredient products (boxed cereal or cookies, for example) have information panels
and ingredient lists. USDA permits multi-ingredient products to be represented as “made with
organic specified ingredients or food group(s)” in the information panel if a product contains at
least seventy percent organic ingredients (by weight or fluid volume, not including salt and
water). 66 Multi-ingredient packaged products with less than seventy percent organic ingredients
may identify the organic ingredients in the ingredient statement as “organic.” If so, they also
may state the percentage of organic ingredients on the information panel. These products may
not display the USDA organic seal anywhere on the package, 67 nor any identifying mark of a
certifying agent. 68 “Congress allowed USDA the flexibility to establish these lower tiers so that
food processors would not be discouraged from purchasing organic ingredients simply because
their final products would not qualify for the official ninety-five percent seal.” 69
The “alternative organic” movement has emerged from problems in USDA’s complex
regulatory organic scheme described above. These concerns are discussed next.
III. Concerns with USDA Organic
Organic oversight established by the 1990 Act has been problematic since its inception.
The Act included a directive for USDA to issue proposed regulations within 540 days. 70 One
suggestion of early problems in the NOP was the decade-plus it took USDA to finalize
regulations under the Act. After repeated extensions to the statutory deadline, USDA issued its
first proposed regulations in 1997.71 USDA adopted final regulations in 2000, but they were not
fully implemented until 2002. 72 Various concerns in the statutory and regulatory scheme are
discussed next.
A. In the Beginning, Congress Created an Organic Problem
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One concern that has dogged organic producers from the outset is the lack of any clear
definition of “organic.” 73 The statute only intended to establish methods of production, not
actual health or quality claims for food or other organic products, which makes organic product
differentiation especially problematic. 74 For example, the statute did not declare that organic
products would be pesticide-free, or even establish a maximum pesticide residue permitted in
organic products. Instead, the Act prohibited use of synthetic pesticides in organic production
and USDA established pesticide-residue testing and reporting. 75 USDA rejected a cap on
pesticide residue in organic products because, if it were to forbid sale of organic products above
a certain residue level, this would establish "organic as being a ‘safer' food, and our program is
not a food safety program." 76
Clearly, when regulating organics, USDA was as concerned about maintaining a positive
public perception about mass-produced food as it was about establishing organic standards.
Thus, while consumers might purchase organic food expecting to avoid pesticide exposure, 77 the
federal law only established organic production methods (no synthetic pesticides on crops) but
did not guarantee any specific level of pesticide exposure or lack thereof in organic products. 78
Recently, this issue of pesticide exposure in organic food had one commentary characterizing
organic food safety as a “hoax.” 79 While consumers (and those commentators) might expect that
organic food will be “pesticide free,” neither the Act, nor USDA, ever defined that as an organic
characteristic. 80
The Act’s legislative history recognized that its focus on production methods, not the end
product, would create marketing concerns. “[L]egislators made clear that the OFPA does not
affect farmers and food producers who truthfully claim that their products are produced without

See generally Organic Research, Promotion, and Information Order, 82 Fed. Reg. 5746, 5757 (Jan. 18 2017).
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would motivate, 95% of certified organic operations would go untested every year for pesticide exposure.
76
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can be found at http://www.motherjones.com/politics/1998/05/organic-engineering-memo-6/. (Last visited Sept. 23
(2017). The same memo expresses concern that banning GMOs from organic products would cause foreign trading
partners to assume GMOs were unsafe for importation.
77
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the pesticide brand Alar found in apples. Clark, supra note 71, at 327. A 1989 CBS 60 Minutes segment that warned
of cancer risk for children from Alar in apples resulted in significant public pushback against Alar and apples. The
fallout to the apple industry from the broadcast prompted several states to pass food libel laws. See Cain; supra note
16, at 278.
78
Amaditz supra note 2, at 542. One author describes the shortcomings of USDA regulations regarding pesticide
exposure when organic fields are contaminated after natural disasters, such as flooding from hurricanes and tropical
storms. Patricia Robert, NOTE: The Aftermath of Irene: Organic Farming, Consumer Protection and Revising
Federal Policies, 14 VT. J. ENVTL. L. 303, 310-13 (2012).
79
Drew L. Kershen and Henry I. Miller, The Colossal Hoax of Organic Agriculture, FORBES (July 29, 2015).
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80
Other examples of the disconnect between consumers’ and NOSB’s meaning of “organic” surfaced in the initial
organic rulemaking. USDA’s first proposed rules would have permitted GMOs, sewage sludge as fertilizer, and
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pesticides, as long as they do not make organic claims.” 81 This history also recognized the
potential for consumer confusion over such competing claims. 82 In 2017, USDA acknowledged
continued confusion in the marketplace over the meaning of “organic.” 83
Arguably, in light of the statutory emphasis on production methods, not organic products,
the organic regulatory framework only establishes standards for USDA-controlled brands such as
“Organically Grown,” or “Produced Using Organic Methods,” as well as “USDA Certified
Organic.” Nevertheless, the NOP does not limit itself to those, more accurate, labels. Instead the
statute and regulations capture all marketing uses of the term “organic.” 84 The free speech
implications of that broad, restrictive scope are analyzed in Part V below.
The next concern about the organic regulatory scheme is the ongoing establishment of
organic standards. The Act establishes categories and criteria for inclusion or exclusion from the
National List of substances permitted in organic production. 85 The law empowers the NOSB to
promulgate, and thereafter revise, the National List. 86 According to one commentator, the
organic statutory scheme was novel in its call for practitioner input via the NOSB. 87 This
approach, however, “also represents the statute's greatest weakness and renders it vulnerable to
unwise or contrary appointments to the board.” 88 The Act also incorporates Environmental
Protection Agency (EPA) standards, 89 which are vulnerable to varying degrees of enforcement
zeal and shifting political tides. 90 Complaints about appointments of industrial food producers to
the NOSB, and the resulting dilution of organic standards, will be discussed further in Parts III.B
and IV.
Finally, although the statute was intended to nationalize organic production standards, it
did not preempt state standards. On the contrary, it expressly provides for state certification that
is no less than the federal standard. 91
On the one hand, Congress acknowledged that most organic production expertise
resides at the grass-roots level and, thus, federal intrusion should be kept to a
minimum. In addition, the legislators recognized that states need to develop
standards that address specific local and regional needs. On the other hand,
Congress was concerned that restrictive state standards could disrupt interstate
commerce and noted that it did not anticipate a need for excessive state rules. 92
Amaditz supra note 2, at 544.
Id. See also Watnick; supra note 11, at 58. Watnick proposes to solve the product/production methods dichotomy
in the current regulatory scheme with stricter standards and end product testing. Id. at 74-76.
83
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As was noted above, only California has its own organic standards and certification now. 93 Other
early state adopters of organic standards now enforce the federal regulatory regime only. 94 If
Congress intended federal intrusion be kept at a minimum, its approach failed. One of the
recommendations in this analysis, explained in Part VI, would return organic regulation to grassroots organizations, although not to state government control. 95
B. Influence of Big Ag
In the decade that followed the 1990 Act, ten of the top thirty North American food
producers acquired organic brands. 96 For example, Dean Foods bought Horizons and Alta Dena
dairies and now controls two-thirds of supermarket organic milk sales. 97 Food giants market
under well-known organic labels, masking the “Big Ag” consolidation and leading to the
phenomenon of “Big Organic” – large firms that meet that organic standards but operate like
mainstream food producers. 98
As noted above, the 15-member National Organics Standards Board (NOSB), appointed
by the Secretary of Agriculture, 99 makes recommendations for the National List of permitted and
prohibited substances in organic production. 100 Industrial agriculture’s representation on the
NOSB has been a concern throughout its history. Here are some examples of the mass food
producers that have been represented on the NOSB through their employees:
• Beech-Nut Foods; 101
• General Mills (four representatives occupying three handler seats and the scientist
seat);
See supra note 32. Utah eliminated its separate certification program in 2009 to save money in the recession.
“The loss of the organic certification program also ends the state’s law enforcement of its organic standards, which
insured the integrity of UDAF certified products.” Utah Eliminates State Organic Certification Program, BEYOND
PESTICIDES (Feb. 13, 2009), http://beyondpesticides.org/dailynewsblog/2009/02/utah-eliminates-state-organiccertification-program/.
94
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USDA’s speech restraints in the organic economy should not be expanded to additional terms that uncertified
producers use to differentiate their products. See infra Part V.
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• Dean Foods (occupying the farmer seat);
• Campbell Soup Company (occupying a handler seat);
• Grimmway Enterprises, Inc. (occupying a farmer seat);
• PurePak Inc. (occupying the environmentalist seat);
• Smucker’s (occupying a handler seat);
• Purina Ralcorp (occupying a handler seat); and
• Driscoll’s (occupying a farmer seat). 102
One of the General Mills appointees, Katrina Heinze, originally was appointed to serve in the
consumer advocate seat. Public backlash led her to decline that appointment, only to be reappointed and installed in the scientist seat. 103
Critics allege that these commercial food representatives have recommended
questionable additions to the National List. Organic industry watchdog, the Cornucopia Institute,
complains that technical reviews to the NOSB frequently are the work of Big Food executives,
consultants or “closely aligned academics.” 104 NOSB uses these reviews to evaluate items for the
National List. In one case, DHA and ARA oils from genetically modified algae and soil fungus
were added to the list, on the petition of multinational corporation Royal DSM/Martek
Biosciences Corporation. 105 The primary NOSB proponent of this addition was Tracey
Miedema, in her NOSB consumer representative role, beginning in 2006. Miedema, however,
never worked for any consumer advocacy organization. From 2001-04, she was Associate
Marketer at General Mills’ Small Plant Foods division. From 2005-10, she was National Sales
and Marketing Manager at Stahlbush Island Farm. Stahlbush Island Farm is a split organic and
conventional producer, only one third of which is certified organic production. Thereafter,
Earthbound Farm employed Miedema. 106 Already one of the largest organic produce growers
and marketers in the U.S, Earthbound was acquired by Whitewave in 2009, owner of Horizon
Organic Milk, both of which had been under the Dean Foods corporate umbrella. 107 Earthbound
already had an employee on the NOSB, John Foster. 108 This dynamic between this one NOSBmember and multiple mass food producers reflects the concern about competing organic and
industrial agriculture motives within the NOSB and USDA. 109
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In Harvey v. Venneman, 110 a blueberry farmer sued USDA arguing that multiple
provisions of the organic regulations were inconsistent with the 1990 Act and diluted organic
standards. Harvey alleged that the “[f]inal Rule creates loopholes in the statutory standards,
undermines consumer confidence, and fails to protect producers of true organic products.” 111
Harvey was successful at overcoming summary judgment on three of his eight complaints, 112
including a challenge to the rule that permitted certain synthetic ingredients in processed
foods. 113 In the face of Harvey’s victory, the 1990 Act was revised to permit synthetic
ingredients on the National List if organic options were not available. 114 In organic circles, this
statutory revision to allow synthetics when no organic option is available is known as the “sneak
attack” because it was orchestrated, in part, by the Organic Trade Association (OTA), the largest
organic industry association, which has its own perception of being closely tied to Big Food,
similar to USDA and NOSB. 115
In light of these concerns over the direction of USDA-regulated organics, 116 some
producers who maintain organic operations are opting not to be USDA certified. This alternative
organic movement is explained next.
spx?ID=%7B68F25DCC-63E3-4EE5-8823-509E843C45E5%7D&cck=1. The USDA will not publish the final rule
on the substance until November, 2018, however, as its manufacturer, FMC Corp., points out. Id.
Bisphenol A (BPA) is another substance currently on the National List for organic packaging that
Cornucopia targets for removal. Anne Ross, Battling BPA, THE CORNUCOPIA INSTITUTE (Aug. 24, 2017),
https://www.cornucopia.org/2017/08/battling-bpa/. Under “Big Organic,” there has been a significant shift in
organic sales, from whole produce (often sold at farmers’ markets or other direct farm-to-consumer distribution
channels), to packaged and processed foods sold in supermarkets. Obach, supra note 97, at 141. See also supra note
83, at 5756. Accordingly, a battle over BPA in organic food packaging will likely generate a significant in-fight
among organic producers in the coming years.
Another recent complaint about NOSB standards regards hydroponics, growing plants in water, not soil.
Cornucopia and others vehemently assert that organic production is about soil conservation and replenishment, and
hydroponics has no place. CORNUCOPIA INSTITUTE, What Organic Leaders are Saying about Hydroponics in
Organics, https://www.cornucopia.org/organic-leaders-saying-hydroponics-organics/. (Last visited Nov. 8, 2017).
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and others, criticized the final law and disparagingly call the legislation the DARK Act – Denying Americans’ Right
to Know. JUST LABEL IT, Senator Stabenow and Senator Roberts GMO Labeling Legislation,
http://www.justlabelit.org/dark-act/. (Last visited Feb. 14, 2018).
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An additional concern over USDA organic standards is competition from organic imports. U.S. producers
complain that imports are cheaper because they do not fully comply with U.S. standards, but still get to be sold as
“organic” in the U.S. Mikkel Pates, Fraudulent Imports Weigh on U.S. Organic Producers, AGWEEK (Feb. 6, 2017),
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IV. Alternative Organic Marketing
Online searches reveal numerous discussions about farmers who use organic methods,
and could qualify for USDA certification, but who choose not to be certified by USDA. 117 This
approach is called “non-certified organic,” 118 or “organic but not certified,” 119 or “alternative
organic” in this analysis. 120 As discussed above, most commercial uses of the word “organic”
outside USDA’s certification scheme is prohibited. 121 The only permissible use of “organic”
without certification is by producers with less than $5000 in annual sales, and those small users
still must meet all the requirements for certification, just not undergo USDA’s certification
process. 122
Observational research reveals a major disconnect between USDA’s regulation of
“organic” and common commercial usage. For example, the Brookside Farmers’ Market is a
neighborhood market in Kansas City, Missouri, that is widely perceived in the community as an
“all organic” market. 123 This is understandable since the market’s website states that it is “an
organic, local, vendor-only market. Producers use organic, sustainable and cruelty-free practices,
travel less than 100 miles to market, and those who grow, raise or make every product are the
ones who sell it to you directly.” 124 In fact, however, only four of eighteen Brookside sellers for
2017 display the USDA organic brand, and of these only two mention USDA certification on
discussion of the problems in imported organics, see Liu, supra note 68. (While the organic regulatory scheme “has
significantly facilitated global trade, especially with regards to the importation of organics to the U.S. market, it does
not provide a reliable system to ensure the integrity of organics from other countries.” Liu, supra note 68, at 378).
117
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CITYLAB (Aug. 13, 2014), https://www.citylab.com/life/2014/08/for-many-small-farmers-being-certified-organicisnt-worth-the-trouble/375968/. See also, Describing non-certified organic practices. Help? Discussion Board,
HOUZZ (Nov. 10, 2011), http://forums.gardenweb.com/discussions/2026266/describing-non-certified-organicpractices-help.
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The author’s coined term should not be confused with a couple of organic producers using similar trademarks.
See THE ORGANIC ALTERNATIVE, www.theorganicalternative.com (Texas grape producer). (Last visited Feb. 14,
2018), and ORGANIC ALTERNATIVES, http://organicalternatives.com/?age-verified=ffd8bc169f (Colorado marijuana
dispensary). (Last visited Feb. 14, 2018). In 2010, one author proposed “Alternatives to Organic Certification” for
fish, which currently are not USDA-certified organic. Jessica Hass, Note: Don't Take the Bait: Why USDA Organic
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121
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above, “organically grown” is actually the most accurate characterization of what USDA certification measures. See
supra notes 73 through 84 and accompanying text.
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123
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their individual vendor descriptions or personal pages. 125 Six apparently uncertified Brookside
sellers use the word “organic” on their individual vendor descriptions. 126
In Raytown, Missouri, a small suburban city in the Kansas City metro area, the farmers
market organizers clearly understand the difference between USDA-certified organic producers
and those who are not. According to the market website: “Organic Grower/Producer USDA
Certified Organic: Growers/producers who wish to sell in this category must have completed the
USDA certification process for producers of organic food and other organic agricultural
products.” 127
At the same time, however, the market allows:
Non-Certified Organic/Natural Grower/Producer
Growers/producers who wish to sell in this category must adhere to the following
guidelines. “Natural foods” are foods that should be:
• Minimally processed and/or do not contain any food additives, or do not contain
particular additives such as hormones, antibiotics, sweeteners, food colors or
flavorings that were not originally in the food.
• Organic/Natural food is produced by farmers who emphasize the use of
renewable resources and conservation of soil and water to enhance environmental
quality for future generations.
• Organic/Natural meat, poultry, eggs, and dairy products come from animals that
have not been given antibiotics or growth hormones.
• Organic/Natural food is produced without using conventional pesticides,
fertilizers made with synthetic ingredients or sewage sludge, bioengineering, or
ionizing radiation. 128
Despite understanding USDA certification for organic growers, these market organizers clearly
do not understand USDA restrictions on use of the word “organic” for non-certified producers.
The market lists six vendors for 2017, none of whom are shown to be USDA-certified. 129
By contrast, the Bentonville, Arkansas farmers’ market is a large market with over
seventy vendors on the Bentonville town square. The market makes no claims about the
production practices of the vendors on its website. 130 The website, however, provides vendors a
detailed direct marketing guide which is authored by academics from nearby agriculture and law

BROOKSIDE FARMERS MARKET, Farmers and Producers, http://brooksidefarmersmarket.com/farmersproducers/vendor-profiles/. (Last visited Feb. 14, 2018). Not every producer that is shown on the website sells every
week. One day in 2017 when the author visited this market, only one vendor was showing the USDA-certified
organic brand.
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Feb. 14, 2018).
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schools. 131 This publication only uses the term “organic” to describe USDA regulations and
processes for organic production and certification. 132
The author’s observational research at the Bentonville market in July 2017 found only
one vendor misusing the organic label, a formerly certified meat producer whose certification
had lapsed years earlier. He contended he maintained the same practices but did not re-certify
when Missouri (where his ranch is located) quit participating as a USDA certifier. 133
Scant academic research has been done on the alternative organic movement in the
United States. One 2014 analysis surveyed 1559 “organic” and conventional fruit and vegetable
producers from sixteen states. 134 The same sixteen states have 808 USDA-certified organic fruit
and vegetable producers, of which 336 participated in the survey. 135 The authors separately
studied the decision to use organic methods and the decision to certify under USDA organic
mandates. Of 1016 usable responses regarding the decision to use organic methods, the study
found 36% (365 producers) were using exclusively organic methods, 19% were using a mix of
organic and conventional methods, and 45% were strictly conventional. 136 The authors noted
“philosophical” grounds to use organic methods, such as concern for the environment, as a basis
for choosing organic production. 137 Women and less experienced farmers were more likely to
produce organically, as well as those in the Northeast or Southern United States versus the
Midwest. 138
Of the 556 usable responses on the decision to certify, 71% (396 respondents) were
completely uncertified, almost half as many as the 808 USDA-certified organic producers in the
same geographic area. 139 The remaining 19% (109) were certified for all their production and 9%
(51 producers) were mixed certified and uncertified. 140 The authors note that farm size is a
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certified organic farm. (2003).” (Emphasis in original). Potter opines on his website:
I would like to say that I am "saddened" by the very fact that there is such a thing
as "organic" food because I believe that ALL food should be raised in this manner
and that there should be no need for such a category. There is, however and I hope I can help
people be healthy and improve their world, at least a little. (Emphasis in original).
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Michael D. Veldstra, Corrine E. Alexander, Maria I. Marshall, supra note 21, at 430-31 (2014). This study is
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chefs, and consumers. Founded by the University of Illinois, partners include twenty state universities or state
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that brings healthier, fresher, and more flavorful food to the average consumer.” MARKETMAKER, About Us,
https://foodmarketmaker.com/main/about. (Last visited Sept. 28, 2017).
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significant factor in the decision to certify, since some of the respondents (exact number not
given) were exempt based on sales less than $5000. 141 Paperwork and cost of certification were
perceived as more severe constraints on certification by alternative and mixed-certified
producers than by certified producers. Interaction with the certifier and confusion over the
process were also statistically significant in the decision not to certify. 142
Surprisingly, philosophical agreements with organic methods was significant in the
decision to be certified. 143 Many assume the alternative organic movement is motivated by the
concerns discussed above regarding Big Food influence on organic standards. 144 This finding
linking philosophical agreement and certification defies that. 145 The authors conclude that
policy makers need to make certification cheaper and easier to motivate certification in the
alternative segment. 146
All of the producers in the study relied on direct farm-to-market sales. 147 In fact, the
authors opine that “local has become the new organic,” as producers use the local brand to
substitute for the certified organic label. 148 Nevertheless, the study magnifies a major problem
for alternative organic producers to grow their operations: the need for the organic label to sell to
the wholesale market. 149 This significant market constraint for alternative organic producers
raises the question whether broad monopolization of “organic,” under USDA’s certification
umbrella impermissibly constrains the free speech rights of alternative organic producers. This
issue is analyzed next.
V. Free Speech Rights of Alternative Organic Marketing
As much of the foregoing discussion reveals, matters of food and food production
methods are heavily value-laden and political.
One author argues that food choice
(unpasteurized “raw” milk, in particular) is a constitutional right and any government intrusion
on it should be subject to strict scrutiny. 150 Another argues that GMOs in food, and previous
refusals by FDA to require GMO labeling, implicate free exercise of religion for many,
Buddhists in particular. 151 Another argues that the gap between consumer understanding about
organic products and USDA’s regulation of organic processes actually harms the public
discourse regarding agricultural policy. 152 These views suggest that strict free speech standards
141
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shortcomings in protecting organic standards. See supra notes 102 through 109 and accompanying text.
Nevertheless, it also continues to support USDA organic certification as the crucial vehicle for consumer protection.
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could apply to regulation of organic marketing, rather than the commercial speech test that
usually applies to advertising regulation. 153
Analyses of mixed commercial and non-commercial speech, and how such messages will
be treated under the First Amendment, are voluminous. The government regulations in question
in those analyses cover a wide variety of commerce. 154 Where speech by organic farmers would
fall into that discussion of political versus commercial speech could warrant separate, full
treatment of its own.
Further, USDA’s requirement of certification before a producer can use the organic label
suggests prior restraint, a type of government restriction on free speech that is presumed
unconstitutional. 155 Historically, prior restraints often involved licensing or certification
requirements, 156 seemingly analogous to USDA organic certification. Nevertheless, these laws
usually targeted media outlets, 157 or public demonstrations. 158 Beyond the timing of the
government intervention in advance of the communication, those prior restraints on speech have
little to compare to USDA organic certification. Accordingly, this analysis of USDA organic
marketing restrictions will focus on the lower level of scrutiny applied to commercial speech
regulations. As will be shown, the current USDA approach is constitutionally questionable, even
under this intermediate scrutiny. 159
Central Hudson Electric Corp. v Public Service Commission of New York, established
that truthful advertising is protected under the First Amendment. 160 Nevertheless, government
can justify advertising regulations if the interest underlying the regulation is substantial, the
regulatory approach directly advances that interest, and does not excessively impinge on the
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speaker’s message. 161 At least the last two of these criteria in the Central Hudson test, when
applied to USDA’s NOP, reflect an excessive, unconstitutional approach.
A. Substantial Government Interest
If USDA claimed that organic regulation protects the public from unsafe food, it easily
could meet the substantial government interest requirement for its organic marketing protocols
(or even the compelling interest standard under strict scrutiny, if that test were applied). 162 From
the outset, however, USDA repeatedly has disclaimed that organic standards, certification and
marketing were indicia of food safety or quality. 163 Neither food safety nor food quality can
justify current organic regulation without upending decades of USDA policy to remain neutral in
the ‘organic versus industrialized agriculture’ debate regarding safety and quality of those
competing production methods.
Nevertheless, USDA still has a substantial government interest in regulating organic
production and sale, found in Congress’s original legislative purpose in the 1990 Act. Congress
sought to create national organic standards, and to inform and protect consumers that organic
products they purchase meet those standards. 164 This statutory basis for USDA regulation should
suffice under Central Hudson’s substantial government interest requirement. “Regulated
speakers rarely challenge the government's interest, and the government has been able to
successfully proffer an interest that the Court agrees is substantial.” 165 Thus, the crux of the free
speech issue is whether organic marketing restrictions meet the remainder of the Central Hudson
test: the regulation must directly advance the government’s asserted interest in consumer
protection, 166 and the regulation cannot be more extensive than necessary to serve that
government interest. 167
B. USDA Organic Marketing Restrictions Do Not Directly Advance Consumer Protection
The NOP has not provided consumer protection that the 1990 Act sought to provide. On
the contrary, consumer understanding of the organic market is muddied. Consumers believe that
they are buying organic “products,” but only are buying items produced according to certain
Id. at 564.
Michael T. Roberts, FOOD LAW IN THE UNITED STATES 131 (Cambridge Univ. Press 2016) (explaining that courts
consistently uphold warrantless government searches under the Fourth Amendment based on the government’s
strong interest in food safety).
163
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164
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methods. 168 In some cases, consumers’ expectations for those products differ significantly from
what they buy under USDA certified methods, such as expectations regarding pesticide exposure
discussed above. 169 When words like “misleading,” “deceit,” “hoax,” “meaningless,” and
“cynical,” pervade mainstream and academic commentary regarding USDA’s organic
program, 170 the consumer protection interest for restricting commercial speech under the
program seems weak, at best. USDA acknowledges that consumers are vastly confused about the
meaning of “organic.” 171 Arguably, when organic marketing regulations have been in effect for
nearly two decades, but consumers still do not understand the meaning of the basic term
“organic,” the program is falling short of directly advancing the government’s consumer
protection interest.
Similarly, as discussed above, farmers’ market organizers do not properly limit the use of
the word “organic” to advance consumer understanding. Such mistakes are easy to spot with
casual observational research. Yet USDA enforcement against these mistakes seems nonexistent. 172 When one academic study reflects half as many “alternative organic” respondents
(i.e. non-certified) as all the USDA-certified producers for the same region, the vast USDA
organic regulatory scheme seems completely deficient at advancing the government’s consumer
protection interest.
The Supreme Court addressed a comparable disconnect when applying Central Hudson’s
second and third requirements in Greater New Orleans Broadcasting Association v. United
States. 173 In that case, the Supreme Court struck down federal prohibitions on casino advertising
by FCC licensees in states where casino gambling is legal. 174 The Court acknowledged the
government’s legitimate interest in protecting the public from social ills associated with
gambling, and in helping like-minded states to do the same. 175 Nevertheless, the Court noted
“crosscurrents” in federal policy such as state-run lotteries and tribal casinos that are exempt
from federal constraint. 176 These countervailing federal policies made the asserted anti-gambling
interest difficult for the Congress to defend against a free speech challenge, according to the
Court. 177
Comparable “crosscurrents” can be asserted of USDA’s attempt to protect consumers by
stringently regulating organic certification and marketing, while providing weak and ineffectual
enforcement of the organic brand against the confusion and misuse discussed above. Further,
See supra notes 74 through 83 and accompanying text.
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USDA weakens the organic brand when it remains neutral on any alleged quality or safety
differences between organic and mass-produced food, even when those are the very values
consumers seek from organic purchases. 178 Additional “crosscurrents” are suggested when
USDA appoints mainstream food producers to the NOSB and accepts watered down organic
standards, (literally, in the hydroponics controversy discussed above). 179 In Greater New Orleans
Broadcasting, the Supreme Court stated that the government could maintain such competing
positions.180 Nevertheless, such juxtaposition in public policy makes it difficult to justify free
speech constraints under Central Hudson’s second and third requirements. 181
C. Organic Regulations Are Excessive in Light of the Asserted Government Interest
As explained, USDA’s organic regulations are extensive and expensive, and completely
prohibit any hint of “organic” in promotions by uncertified producers (except exempt small
farms). Such an outright ban on the use of the word “organic,” or any indirect suggestion of it,
without prior government qualification, is the most stringent form of speech restriction.
Supporters contend that such a pervasive regulatory scheme, with its certification requirements,
standards, and marketing restrictions, is necessary for consumers to know if a so-called organic
product has been produced consistently with certain minimum expectations. 182 As will be
discussed next, multiple regulatory schemes reveal that USDA’s rigorous prior organic
certification process is excessive. Consumers can receive the information they need about
organic production methods and products without producers being USDA-certified in advance
(or at all).
1. USDA’s Organic Label Variations
As was explained above, USDA organic labeling regulations are significantly nuanced
and multi-various. Among the possibilities that consumers might see on food packaging are the
USDA Organic seal, an organic certifier’s seal, “100% organic,” “organic,” and “made with
organic ingredients.” Processed foods will have primary labels, ingredient lists with an asterisk
and may or may not have the USDA seal and/or the certifier’s seal, depending on the percentage
of organic ingredients. 183
Further, exempt producers (less than $5000 in organic sales) may sell their products as
“organic,” but not as “certified organic.” They cannot use the USDA organic seal or any
certifying agent’s mark. 184 These sellers can sell their own processed products as “organic,” but
other sellers whose products include ingredients from these same exempt sellers cannot sell them
as “organic.” 185
All these variations within USDA’s own organic labeling scheme reflect that consumers
can differentiate variations within certified organic products. Arguably then, consumers also
Ronnie Cummins, 10 Reasons Why Consumers Buy Organics, ECOWATCH (Apr. 24, 2014),
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could differentiate between producers that are USDA certified versus alternative producers who
are organic, but uncertified (just like the exempt producer). 186 Accordingly, organic regulations
that ban all organic marketing without prior USDA-approved certification seem excessive.
Other systems that could promote organic standards and protect consumers are
recommended in Part VI, as meaningful alternatives to the USDA organic scheme. With
meaningful, cheaper and less burdensome alternatives available to protect organic standards and
provide consumer protection, USDA’s monopolization of “organic” or any indirect suggestion of
“organic” is unconstitutional.
2. Non-Organic Food Safety Laws
Other food labeling and safety protocols reveal the excessiveness of USDA’s organic
regulatory scheme. USDA regulates the production of meat, poultry, and eggs. 187 Fruits, nuts,
dairy, seafood, and vegetables are within the scope of the Food and Drug Administration
(“FDA”). 188 Each of these systems include various food labeling protocols. 189
In 2001, USDA implemented an inspection regiment known as HACCP, Hazard Analysis
Critical Control Point.190 HACCP has been characterized as “management-based regulation”191
in which producers self-identify potential risks throughout food processing, and establish
minimal values at which the risks can be controlled or eliminated at critical control points. 192
Instead of USDA inspectors looking for contamination and removing defective products,
“HACCP takes a preventative approach by requiring the placement of controls on conditions that
pose threats to contamination throughout the process….” 193 Food safety tasks have shifted from
USDA inspectors to the facilities’ own employees. 194
Seemingly, if industry self-regulation and reporting suffices for USDA’s general food
safety protocol, the prior third-party certification mandates imposed on organic producers seems
excessive to qualify to market themselves as “organic” -- especially when USDA long contends
that its organic protocols do not certify food safety, just organic methods.
186
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Until 2011, FDA exercised its food safety authority by supporting industry self-regulation
and investigating safety problems after the fact.195 FDA lacked all authority to mandate
preventative safety measures prior to 2011 (while prior organic certification had been in place
since 2000). In the face of increasing food contamination incidents, 196 however, the 2011 Food
Safety Modernization Act (FSMA) created several new duties and powers in FDA. 197 For the
first time, FDA is required to mandate comprehensive safety standards for production and
handling of raw fruits and vegetables. 198 Nevertheless, FSMA still does not require any prior
certification or approval for facilities to produce under new FDA standards. FSMA required all
high-risk domestic food facilities be inspected within five years of enactment, and then at least
once every three years after that. 199 All other domestic food facilities are to be inspected within
seven years of enactment, and then at least once every five years thereafter. 200 Additionally,
under FSMA, food importers have the primary role in verifying the safety of the imported food
from foreign suppliers. 201
Obviously, FDA’s statutory safety mandates are much more lenient than USDA’s prior
organic certification, and annual re-inspection. Unlike organic regulation, Congress created a
safety protocol for most U.S. food that gives food producers and sellers the primary role in a
predominantly self-governing system. 202 These general food safety approaches suggest USDA’s
organic protocols are excessive when they require prior independent certification to market as
organic, especially when that certification bestows no indicia of safety.
Finally, the FSMA specifically exempts small farm operations, whose annual sales are
less than $500,000 and all within 275 miles of the farm. 203 Despite this recent approach in
federal food safety law, that a small farm could have half million in sales, the small farm
exemption for organic certification remains at the 1990 level of $5000 in sales. This low
threshold sweeps far more operations into the organic regulatory scheme than the current federal
safety regime, again revealing the excessive scope of USDA’s current NOP.
3. Other Labeling Laws
Most claims about products (both food and others) are subject only to after-the-fact
enforcement, not prior certification mandates. For example, what any seller may claim about
See generally David Saxowsky, Milestones in U.S. Food Law, NO. DAKOTA ST. UNIV. FOOD LAW,
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food relative to health or nutrition is determined by FDA after a review of scientific evidence. 204
Thus, a seller of calcium tablets may include on the label a statement that “calcium prevents
osteoporosis” because that claim has met the statutory standard, according to FDA. 205 Individual
sellers, however, do not have to be pre-certified by government-approved certifiers to assert that
their tablets are calcium and prevent osteoporosis. 206 Like most sellers of most products, the
calcium seller must have a basis on which to assert that its product is what it says it is, (calcium)
but governmental pre-qualification of sellers’ products or production methods are not necessary.
Thereafter, if any seller’s tablets are not actually calcium or have less calcium than the law
requires to claim they prevent osteoporosis, that seller would be subject to potential fraud and
false advertising claims. 207
If this self-regulatory labeling approach applied in organics, a rancher like Richard
Potter, 208 whose cattle only grazes on grass, are not given antibiotics except for infection, who
composts manure to prevent groundwater runoff, and who has maintained all these practices
more than three years, could call his ranch organic, under federal organic standards that impose
all those criteria. If any of those norms for organic ranching turned out not to be true on his
ranch, Potter would be subject to legal action. Proof of alleged false claims would be on the
complainant, such as the FDA, the FTC, or private plaintiffs.
This self-regulatory labeling approach applies for most products sold in the U.S., even
ones over which the federal government has flexed some regulatory muscle. Important public
policies, such as avoiding use of certain minerals from places known for terrorism, 209 protecting
the environment, 210 and informing consumers about source countries of their food, 211 all are
advanced with much lower regulatory burdens than organic certification. 212 These typical, selfAny food that expressly or impliedly claims health or nutrition benefits that have not been authorized by FDA are
deemed “misbranded” by the statute. 21 U.S.C. §343(r) (2017). Since 1990, FDA has approved twelve health claims
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regulatory approaches suggest that consumer protection can be accomplished without prior,
independent certification and annual recertification of the producer. Thus, USDA’s NOP is
excessive for producers who seek to market as “organic.”
One regulatory system in the U.S. that requires prior certification comparable to the NOP
is the Energy Star brand for electronic goods. 213 This system allows use of the Energy Star
trademark upon independent certification that particular goods meet mandated energy efficiency
standards. 214 While this example seems comparable to USDA’s prior organic certification, a
significant difference directly implicates free speech. Unlike USDA’s entire monopolization of
the word “organic,” and any indirect suggestion of it, sellers of electronics that do not submit for
the Energy Star brand still can truthfully market the energy efficiency of their goods, using
words and phrases such as “energy,” “energy savings,” or “energy efficiency.” The Energy Star
brand is distinctive from those other, general terms. 215 Just like any trademark, Energy Star
maintains its distinctiveness 216 by limiting the products that can carry the brand, pursuant to its
standards. 217 Unlike USDA’s claim over “organic,” however, the Energy Star brand does not
take a general, descriptive word, and every other marketing hint of energy efficiency, out of
sellers’ promotion arsenal. The legitimate branding requirements imposed by the Energy Star
program do not support the vast marketing constraints the NOP imposes on all direct and indirect
references to “organic.” Further issues regarding trademark law relative to organic marketing are
discussed additionally under Future Research.
VI. Recommendations and Future Research
Because truthfulness is the basic premise for any advertising protection under the First
Amendment, 218 some mechanism is necessary to confirm that all who claim to be selling organic
products are meeting a commonly understood standard. Heyman believes the current USDA
regulatory scheme protects organic standards and, without it, organic products would decline. 219
Regarding environmental claims, “[m]arketers must ensure that all reasonable interpretations of their claims are
truthful, not misleading, and supported by a reasonable basis before they make the claims.” Federal Trade
Commission, Guides for the Use of Environmental Marketing Claims, 16 C.F.R. §260.2 (2017),
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For this reason, he bemoaned his own conclusion that current commercial speech jurisprudence
does not give USDA the right to regulate “organic” as it currently does. 220
What organic advocates like Heyman and Cornucopia Institute 221 overlook in their
continued support of USDA organic regulation, however, is that the NOP is not the only
mechanism for protecting organic standards and providing consumer protection. A variety of
self-regulatory activities in agriculture, on which consumers already rely, can replace USDA’s
monopoly certification system for organic.
A. Alternative Vehicles to Maintain (or Improve) Organic Standards
Self-regulatory groups already protect organic standards and methods among their members.
Their efforts offer meaningful alternatives to protect consumers in lieu of USDA regulation. For
example, Certified Naturally Grown offers peer-review certification processes that confirm that
its participating producers do not use “synthetic fertilizers, pesticides, herbicide, or GMOs, just
like certified organic farmers.” 222 The program includes annual inspections and a three-year
transition period for land moving into organic production, just like USDA’s mandates. 223 Instead
of government-approved certifiers, however, participating members inspect each other. 224
Minimum participation dues are $110, but the program recommends $200. 225 Recordkeeping is
required, but the form is at the participant’s discretion. 226 All participants must agree to conduct
another’s peer review annually. 227 The program has over 750 members in 48 U.S. states and four
Canadian provinces. 228 According to one critique, the Certified Naturally Grown seal,
means that the farm’s practices are similar to those of a certified organic farm.
The differences in the standards are minor; the main difference is in how those
requirements are verified. The bottom line is that the seal signifies that the farmer
shares a commitment to farming practices that build soil health, do not rely on
synthetic pesticides, synthetic fertilizers, animal drugs, and GMOs, and provide
humane living conditions for farm animals. 229
Food Alliance is a non-profit certifier of sustainable food production, originally started
by Oregon State University and Washington State University in 1994. 230 It differentiates itself
from USDA organics by certifying humane treatment of animals and workers, 231 which USDA
has not consistently mandated for certified organic producers. 232 It also does not approach
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chemical pesticides and fertilizers the same as USDA, which generally prohibits all synthetic
interventions unless a natural substitute does not exist.233 Instead, Food Alliance emphasizes
production practices that avoid pests, and then relies on the World Health Organization list of
extremely hazardous and highly hazardous materials for its prohibited substances. 234 One
commentator claims Food Alliance has “set the bar for sustainable agriculture, much in the way
that the U.S. Green Building Council spearheaded energy conservation with their LEED rating
system.” 235
Food Alliance certification is done exclusively by a third party that also certifies organics
for USDA. 236 Certification lasts three years and costs $750-$1200 for farms and ranches. 237 For
six months in 2013, Food Alliance ceased certifying and closed its offices. 238 It re-established
certifications, with a number of agricultural producers helping it to restructure and
recapitalize. 239 Its current list of certified businesses shows 121 producers in ten U.S. states, plus
Alberta, Canada and Chihuahua, Mexico. Food Alliance markets its certified businesses to
commercial food buyers. 240 As noted above, this is a distribution channel that is perceived to be
closed to alternative organic producers but could be accessible under an alternative to USDA
certification. 241
Volume purchasers could represent another meaningful alternative organic standardssetting system that could protect consumers outside of USDA certification. In the years before
passage of the FSMA, 242 a consortium of very large produce buyers launched their own food
safety initiative. Calling themselves the Food Safety Leadership Council (FSLC), members
included McDonald’s, Disney, Wal-Mart and Darden (owner of Olive Garden, Red Lobster and
Longhorn Steakhouse restaurant brands). These and other similarly large food service operations
and grocery chains created their own farm safety standards. Dubbed “super-metrics” for their
stringency beyond what produce handlers’ agreements in California and Arizona required,
producers and sellers who hoped to tap the market of very large buyers had to verify compliance
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with these private safety mandates. 243 Potentially, if USDA did not monopolize all marketing
and sales of “organics,” similar market-driven standards for alternative organics could emerge.
Such standards might even be stronger than USDA’s current organic standards, with their alleged
Big Ag taint and complete blind eye to safety or quality. However, an organic version of the
Food Safety Leadership Council cannot emerge if such a group could not use the word “organic”
to market its efforts. 244
As these examples reflect, systems exist, or are possible, to help alternative organic
producers prove the truthfulness of their organic claims. With such viable alternatives available,
USDA’s monopoly on organic certification and marketing needs to be set aside. Alternative
certification systems could thrive and improve sustainable agriculture if USDA’s system was
toppled by a free speech challenge, which should succeed as shown above.
B. Future Research
As mentioned, separate research could show that organic marketing qualifies as social
speech that would subject USDA’s organic regulatory rules to even tougher First Amendment
scrutiny than discussed herein. But that research stream seems purely academic when this
analysis shows that current organic marketing constraints could not survive intermediate
scrutiny. On the other hand, the overlap between USDA organic marketing rules and other legal
issues still are worth investigation.
1. Organic as an Indefensible Trademark
Trademark law is laden with free speech concepts that may be instructive in critiquing
USDA’s organic marketing approach. In the United States, intellectual property rights cannot be
established in words or graphics abstractly. Trademarks are only protected when marks are used
in commerce to distinguish one producer’s product from others’. 245 This requirement in U.S.
intellectual property law is based on the general free speech principle that no one can take words
out of the public domain and own them, except under the limited circumstances that trademark
law has established to balance speech and commercial interests. 246 Arguably, the NOP has taken
“organic” out of the public domain, without distinguishing it sufficiently for consumers to
understand that “organic” actually only means “USDA Certified,” or “Grown Using USDA
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Certified Methods.” 247 In a trademark case, would a court deny protection for a term that has
such a lack of distinctiveness and such an undifferentiated public understanding? According to
one commentator, “trademark law does not play by the usual First Amendment rules.”248
Research into trademark cases and ownership of labeling terms could further reveal that USDA
has overstepped in its monopolization of “organic.”
2. GMO Labeling
In 2016, Congress passed the National Bioengineered Food Disclosure Standard
regarding presence or lack of genetically modified organisms (GMOs) in food.249 The law
expressly preempts all state GMO labeling laws. 250 Under this new federal standard, GMO
labeling regulations shall not treat GMOs “as safer than, or not as safe as,” a non-GMO
counterpart, solely because of the use of GMOs. 251 USDA organic certification is established as
sufficient to claim a food is “non-GMO.” 252 It remains to be seen what other certification, if any,
will satisfy to label a product as non-GMO. Will USDA also monopolize “non-GMO” under its
organic certification scheme, further limiting a common differentiator used in alternative organic
marketing? If not, will permissible alternative certification for non-GMO food suggest
meaningful alternative organic certifications, too? These are some issues the GMO labeling
rulemaking could answer. Seemingly, this new statutory standard lays the foundation for the
next round of disputes between food regulators and organic marketers regarding free speech
rights to differentiate organic products.
Conclusion
In Central Hudson, the Court noted features of commercial speech that permit it to be
regulated with a lower level of scrutiny than political or social speech: (1) commercial speakers
have extensive knowledge of markets and products, and (2) commercial speech is not
"susceptible to being crushed by overbroad regulation." 253 Arguably, neither of those protective
features apply to alternative organic producers who are denied any ability to market as organic
by opting out of USDA certification. As the Market Maker study showed, alternative organic
parties often are small producers, and less established in farming. 254 They likely lack the same
knowledge of food markets as their Big Organic competitors and are especially susceptible to the
crushing effect of USDA’s organic certification process, with its costs and administrative
demands. As a result, they opt out of USDA’s certification process, and attempt to market their
products with messages and labels and distribution channels that commonly misuse “organic,”
See Jonathon Weinberg, On Commercial - and Corporate – Speech, 99 MARQ. L. REV. 559, 573, 579-83 (2016),
contending that USDA has taken the word “organic” and poured meaning into it in a way that is not legally
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all to the detriment of consumers’ understanding of the organic market. Nothing in USDA’s
extensive and intensive organic regulatory scheme satisfies the letter or spirit behind Central
Hudson’s lower scrutiny for commercial speech regulation. A new approach is needed along the
lines proposed herein.

