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LIVENT OR “DEAD EVENT”?  A PRIMER ON LIVENT V. DELOITTE & TOUCHE1 

AND WHAT TO EXPECT FROM THE SUPREME COURT OF CANADA 

Introduction 

It seems a lifetime ago since the failure of Livent2 in 1998 – when the high profile Canadian 

entertainment production company imploded under the weight of its infamous founders’ fraud. 

Consider that Livent’s demise occurred a decade before the financial crisis of 2008,3 before the 

collapse of Enron4 and even before 911.5 Today’s world is a completely different place from 

what it was in the 1990’s when there was no SOX,6 no auditor partner rotation and no specialized 

public accounting oversight.7 How could Livent’s directorial and accounting malfeasance be 

relevant today when so much time has passed that even Livent’s criminal fraudsters have 

finished their respective periods of incarceration?8  Still, almost 20 years after Livent was placed 

                                                 

1 [2016]131 O.R.3d 784, 2016 ONCA 11(Can.) [Livent].  
2 Live Entertainment Corporation of Canada Inc., (and its successor Livent Inc.), a publicly traded company 

formerly listed on the Toronto Stock Exchange and the NASDAQ [Livent], see: Anthony Vickery, Accounting 

Fraud at Live Entertainment Canada, Incorporated, 1993-1998, 7(2) INT’L J. ART MGMT 15, 15 (2005); The 

Canadian Press, Curtain Call: A Look at Key Events in the Livent Entertainment Fraud Scandal, Feb. 22, 2017, 

CITY NEWS (Toronto), http://www.citynews.ca/2017/02/22/curtain-call-a-look-at-key-events-in-the-livent-

entertainment-fraud-scandal/ . 
3 A world-wide financial crisis was experienced following the collapse of Lehman Brothers; see  The Economist, 

The Origins of the Financial Crisis: Crash Course, online http://www.economist.com/news/schoolsbrief/21584534-

effects-financial-crisis-are-still-being-felt-five-years-article  
4 Enron Corp. was the largest US corporate bankruptcy at the time; its failure was attributed to questionable 

accounting practices which triggered a continent wide revision of corporate governance and accounting/auditing 

standards and brought down accounting giant Arthur Anderson. See Time, Behind the Enron Scandal, online 

http://content.time.com/time/specials/packages/0,28757,2021097,00.html . 
5 911 refers to the September 11, 2001 attack on the World Trade Centre, New York. 
6 Sarbanes Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 (2002) (changing corporate governance standards 

for public companies following the collapse of Enron); See infra notes 139, 144, 145 (articles proposing massive 

overhaul to auditing regimes in the wake of Enron; most changes have been adopted by 2017). 
7 Canadian Public Accounting Board (CPAB) was established in 2003 as Canada’s Audit Regulator: 

http://www.cpab-ccrc.ca/en/Pages/default.aspx?b_id=1889204596 ; See Paul D. Paton, Rethinking the Role of 

Auditor: Resolving the Audit/Tax Services Debate, 32 QUEEN’S L. J. 135-189, ¶¶ 8-15 (2006)(new measures include 

establishing CPAB, creating an Auditing and Assurance oversight Council, promulgating new auditor independence 

standards); New National Instrument 52-108 Auditor Oversight, O.S.C. NI 52-108, (2004) 27 OSCB 3227 (Can.) ; 

Stephanie Ben-Ishai, Corporate Gatekeeper Liability in Canada, 42(3) TEXAS INT’L L. J. 441-74, 462 (2007). 
8 Drabinsky was convicted in 2009 and paroled in February 2013: Martin Knelman, Garth Drabinsky wins full 

parole for 2009 fraud convictions , THESTAR.COM, Jan. 20, 2014, online 

https://www.thestar.com/entertainment/2014/01/20/garth_drabinsky_wins_full_parole_for_2009_fraud_convictions.

html ; Gottlieb was also convicted in 2009, paroled in 2013 and ordered not to have contact with Drabinsky: The 

Canadian Press, Myron Gottlieb of former Livent gets full parole, THESTAR.COM, Mar. 28, 2013, online 

https://www.thestar.com/entertainment/2013/03/28/myron_gottlieb_of_former_livent_gets_full_parole.html .  

http://www.citynews.ca/2017/02/22/curtain-call-a-look-at-key-events-in-the-livent-entertainment-fraud-scandal/
http://www.citynews.ca/2017/02/22/curtain-call-a-look-at-key-events-in-the-livent-entertainment-fraud-scandal/
http://www.economist.com/news/schoolsbrief/21584534-effects-financial-crisis-are-still-being-felt-five-years-article
http://www.economist.com/news/schoolsbrief/21584534-effects-financial-crisis-are-still-being-felt-five-years-article
http://content.time.com/time/specials/packages/0,28757,2021097,00.html
http://www.cpab-ccrc.ca/en/Pages/default.aspx?b_id=1889204596
https://www.thestar.com/entertainment/2014/01/20/garth_drabinsky_wins_full_parole_for_2009_fraud_convictions.html
https://www.thestar.com/entertainment/2014/01/20/garth_drabinsky_wins_full_parole_for_2009_fraud_convictions.html
https://www.thestar.com/entertainment/2013/03/28/myron_gottlieb_of_former_livent_gets_full_parole.html
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in receivership9 the Supreme Court of Canada is deliberating over the civil liability implications 

of this high profile corporate governance and auditing disaster.10  

This article reviews the many legal issues that form the basis of the lawsuit brought by Livent 

against its auditor, Deloitte & Touche (Canada), for failing to discover, report, or shut down the 

fraud that was being perpetrated by Livent’s executive management.  For those unfamiliar with 

the story, the first part of this paper summarizes the facts and identifies the key players. Part 2 of 

the paper traces the litigation through the Ontario civil court system. In part 3, the litany of issues 

raised by the facts are clustered under three reoccurring themes – corporate governance, public 

policy and the application of Hercules Management v Ernst & Young.11 These themes are 

applied to identify the key questions to be answered by the Supreme Court of Canada. 

Thereafter, the paper comments on how the Court should answer each question referencing the 

opposing legal arguments and the positions taken by intervenors from the accounting and 

corporate governance professions.12 Finally, the author speculates on Livent’s ultimate 

contribution to auditor liability jurisprudence. 

I. What Happened at Livent? 

In 1989 Garth Drabinsky13 and Myron Gottlieb formed a partnership known as MyGar and 

purchased the live entertainment division of Cineplex14 which included the Pantages Theatre in 

Toronto and the Canadian rights to produce The Phantom of the Opera.15 This was the beginning 

of the vertically integrated live entertainment business16 that would ultimately become Livent 

which developed, produced and housed live theatrical works in Canada and the United States 

through the 1990’s. This was also the year (1989) when MyGar hired Deloitte & Touche 

(Canada) (Deloitte) as its auditor, a position Deloitte would hold until Livent’s insolvency in 

1998.17 

                                                 

9 Livent Inc. v. Deloitte & Touche, [2016]131 O.R.3d 784, 2016 ONCA 11 ¶¶ 46-47 (Can.) (Livent sought 

insolvency protection in November 1998 and placed in receivership in 1999) [Livent].  
10 Oral argument heard February 15, 2017 in S.C.C. Case No. 36875 http://www.scc-csc.ca/case-dossier/info/dock-

regi-eng.aspx?cas=36875 .  Delay is not as rare as one might think see e.g. CIBC v Deloitte Touche 2016 ONCA 

922 (trial scheduled for 2017 arising from financial statements of 1995 and 1996); Hercules Management v. Ernst 

&Young, [1997] 2 S.C.R. 165 (Can.)(the seminal case on auditor’s liability took over a decade – considered 1980, 

81 & 82 statements) [Hercules]. 
11 [1997] 2 S.C.R. 165 (Can.). 
12 The Supreme Court granted intervenor status to the Chartered Professional Accountants of Canada and to the 

Canadian Coalition for Good Governance; Toronto Dominion Bank was denied intervenor status. 
13 Garth Drabinsky was an Ontario lawyer. He was disbarred following his criminal convictions in the Livent fraud: 

http://www2.lsuc.on.ca/LawyerParalegalDirectory/loadDisciplineSummaryDetailsPage.do?iD=dytaybE%2fz5g%3d

&startPoint=0&currentPoint=0&sublistIndex=1  and stripped of his Order of Canada 

http://www.cbc.ca/news/canada/toronto/garth-drabinsky-loses-appeal-to-reclaim-order-of-canada-1.2899957 . 
14 Cineplex was a movie theatre business where both Drabinsky and Gottlieb worked: R. v Drabinsky, [2011] 107 

O.R. 3d 595, 2011 ONCA 582 ¶ 7 (Can.) [Drabinsky]. 
15 Livent 2016 ONCA 11 ¶10. 
16 Vickery, supra note 2, at 15-16 (referring to the old Hollywood film studio system popular in the 1930’s which 

brought together creation, production and distribution through the ownership of theaters) 
17 Livent 2016 ONCA 11 ¶ 4. 

http://www.scc-csc.ca/case-dossier/info/dock-regi-eng.aspx?cas=36875
http://www.scc-csc.ca/case-dossier/info/dock-regi-eng.aspx?cas=36875
http://www2.lsuc.on.ca/LawyerParalegalDirectory/loadDisciplineSummaryDetailsPage.do?iD=dytaybE%2fz5g%3d&startPoint=0&currentPoint=0&sublistIndex=1
http://www2.lsuc.on.ca/LawyerParalegalDirectory/loadDisciplineSummaryDetailsPage.do?iD=dytaybE%2fz5g%3d&startPoint=0&currentPoint=0&sublistIndex=1
http://www.cbc.ca/news/canada/toronto/garth-drabinsky-loses-appeal-to-reclaim-order-of-canada-1.2899957
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In addition to Phantom of the Opera, MyGar produced Joseph and the Amazing Technicolor 

Dreamcoat18 before going public in 1993 as Live Entertainment Corporation of Canada Inc. 

(Livent). Livent subsequently registered with the US Securities and Exchange Commission in 

1995 and went on to present Showboat,19 Music of the Night and Sunset Boulevard while 

expanding its theatre holdings to include the Lyric and Apollo in New York and the Oriental in 

Chicago.20 Drabinsky and Gottlieb continued to control Livent’s management and operation even 

after it went public.21 In 1994 Livent was the darling of the Canadian entertainment scene but the 

burden of the fixed costs associated with theatre renovation blended with the more intangible 

costs of show production provided the catalyst for the fraud that would see Livent’s financial 

statements and auditor’s reports misrepresent the income and liabilities of the company until its 

catastrophic failure in 1998.  

The actual fraud took a variety of forms over more than five years and involved players inside 

and outside Livent. There were kickbacks paid to Gottlieb and Drabinsky by suppliers through 

inflated invoices for theatre and production costs.22 Pre-production costs were rolled over from 

one show to the next to exaggerate the originating show’s profitability.23 To conceal the fraud, 

Raymond Cheong, Livent’s Manager of Information Services modified the accounting software 

to manipulate invoice dates and reverse posted entries.24 Together these actions produced an 

unrealistic picture of profitability by inflating income and deferring expenses. 

In addition to Choeng and Dianne Winkfein, the Livent Controller overseeing Cheong’s work, 

Drabinsky and Gottlieb surrounded themselves with other directors and officers who would 

facilitate or enable their plans.25 Maria Messina, a Deloitte partner on the Livent audit until 1996, 

quit to join Livent as VP of Finance and then Chief Financial Officer – she was “heavily 

involved in the creation of the fraudulent statements”26 which concealed the true nature of many 

transactions.27 The audit committee approved the Drabinsky/Gottlieb plans– often in the dark 

about the true nature of a transaction.28 

                                                 

18 A musical with lyrics by Tim Rice and music by Andrew Lloyd Webber staged in Toronto in 1992 starring Donny 

Osmond. 
19 American Theater Wing’s Tony Awards Official Website, https://www.tonyawards.com/p/tonys_search  

(Showboat received 5 Tony Awards in 1995). 
20 Livent 2016 ONCA 11 ¶ 13. 
21 R. v. Drabinsky, 2011 ONCA 582 ¶ 10. 
22 Livent 2016 ONCA 11 ¶ 20 
23 Id.  ¶¶ 24-26 
24 Id. ¶ 19; Peter Small, Knew It Was Wrong But Did It Anyway: Livent Manager, THESTAR.COM , July 16, 2008, 

http://www.scc-csc.ca/case-dossier/info/dock-regi-eng.aspx?cas=36875  . 
25 Gordon Eckstein was the Senior Vice President of Finance who was in charge of the accounting department and 

directed Choeng and Winkfein to make the software changes: R. v. Drabinsky, 2011 ONCA 582, ¶ 15; Small, supra 

note 20 

https://www.thestar.com/news/gta/2008/07/16/knew_it_was_wrong_but_did_it_anyway_livent_manager.html . 
26 R. v. Drabinsky, 2011 ONCA 582, ¶ 15. 
27 Livent 2016 ONCA 11 ¶ 251. See also Joseph Weber, At Livent is Fraud the Thing? BLOOMBERG, Feb. 15, 1999, 

https://www.bloomberg.com/news/articles/1999-02-14/at-livent-is-fraud-the-thing . 
28 Livent 2016 ONCA 11 ¶¶ 263-66. 

https://www.tonyawards.com/p/tonys_search
http://www.scc-csc.ca/case-dossier/info/dock-regi-eng.aspx?cas=36875
https://www.thestar.com/news/gta/2008/07/16/knew_it_was_wrong_but_did_it_anyway_livent_manager.html
https://www.bloomberg.com/news/articles/1999-02-14/at-livent-is-fraud-the-thing
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Ultimately, it would be the one-off revenue transactions that would bring down Livent’s house of 

cards. Various sponsorships, naming rights, production rights etc. (valued at about $40 million 

CAD) were sold with payments to be made incrementally over time; however, Gottlieb wanted 

to account for most of this revenue when the agreement was made not when the payments were 

received. Some of the sale transactions were just disguised loans and the 1997 sale of the air 

rights over the Pantages Theatre contained such broad penalty-free cancellation rights in favor of 

the purchaser (Dundee Realty Corp.) that recording its future payments as revenue finally forced 

Deloitte to pull its collective auditor head out of the sand, at least temporarily. Those inside 

Deloitte were becoming concerned about compliance with generally accepted accounting 

principles29 but when Deloitte was threatened with the loss of the Livent and Dundee audits,30 it 

succumbed to the pressure and negotiated a compromise that saw a still inaccurate press release 

further obfuscate the Livent financial picture.31 

Robert Webster, a former KPMG partner,32 was installed as Executive Vice President when a 

new investor purchased 12% of Livent in May 1998.33 The accounting irregularities were quickly 

identified and unraveled, affecting transactions dating back to 1990; Deloitte was forced to 

withdraw its audit opinions for 1996 and 1997. Gottlieb and Drabinsky were fired for cause and 

Livent filed for insolvency protection in November of 1998.34 Restated financial statements for 

1996 and 1997 (plus one quarter of 1998) would eventually show more that $98 million (CAD) 

in accounting “irregularities”.35 

After exhausting their appeals in 2008, Drabinsky and Gottlieb were convicted of fraud and 

forgery and they received five and four year sentences respectively.36 Partners at Deloitte were 

disciplined by Chartered Accountants of Ontario37 as was Messina who plead guilty to federal 

                                                 

29 Id. ¶¶ 251,260, 270-84 (Rod Barr, a Senior Canadian Partner in Deloitte’s National Office, Bob Wardall and Peter 

Chant, Advisory partner on Livent file;  after this opposition Gottlieb forced Deloitte to change the audit team. 
30 Id. ¶¶ 248, 251-52. 
31 Id. ¶¶ 268-69, 284. 
32 A competing national accounting firm and one of four major accounting firms in Canada: Deloitte, KPMG, Ernst 

Young and Price Waterhouse Coopers: see Paton, supra note 7, n. 16. Ernst Young is Livent’s receiver. 
33 Livent 2016 ONCA 11 ¶ 38; R. v. Drabinsky, 2011 ONCA 582 (Michael Ovitz, a prominent U.S. entertainment 

business person). 
34 Companies’ Creditors Arrangement Act, R.S.C. ch. C-36 (1985); Livent Inc. (Re), 1998 42 O.R.3d 501 (leaving 

ticket holders without recourse). 
35 Livent 2016 ONCA 11 ¶ 45. 
36 R. v. Drabinsky, 2011 ONCA 582, ¶¶188 - 189. Charges against Myron Gottleib by the Ontario Securities 

Commission were settled following criminal conviction: Ontario Securities Commission Website, 

http://www.osc.gov.on.ca/documents/en/Proceedings-SET/set_20140822_drabinskyg.pdf  ; Some Drabinsky matters 

remain at issue in April 2017:Ontario Securities Commission Website, 

http://www.osc.gov.on.ca/en/Proceedings_rad_20170404_drabinsky.htm   See also SEC v. Drabinsky et al., No. 99 

Civ. 0239 (S.D.N.Y.). 
37 See ICAO Discipline Committee Reasons For Sanction and Costs in the Matter of Douglas Barrington, Anthony 

Power and Claudio Russo, Sept 27, 2007. 

https://ebusiness.cpaontario.ca/discipline/ReturnFile_Action.cfm?Required=barrington_order ; Canadian Business 

Livent Auditors Appeal Misconduct Ruling,  June 6, 2008 http://www.canadianbusiness.com/blogs-and-

comment/livent-auditors-appeal-misconduct-ruling/ ; Barrington v. Institute of Chartered Accountants of Ontario, 

[2011] 333 D.L.R. 4th 401, 2011 ONCA 409 (Can.). 

http://www.osc.gov.on.ca/documents/en/Proceedings-SET/set_20140822_drabinskyg.pdf
http://www.osc.gov.on.ca/en/Proceedings_rad_20170404_drabinsky.htm
https://ebusiness.cpaontario.ca/discipline/ReturnFile_Action.cfm?Required=barrington_order
http://www.canadianbusiness.com/blogs-and-comment/livent-auditors-appeal-misconduct-ruling/
http://www.canadianbusiness.com/blogs-and-comment/livent-auditors-appeal-misconduct-ruling/
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felony charges in the United States38 and became a witness for the Crown in Canada. Civil 

litigation was commenced in both Canada and the United States.39 

II. The Civil Litigation 

Class actions were filed against Deloitte (and others) by investors in the United States,40 and 

once settled, a bar order issued by the New York District Court released Deloitte from all claims 

of class members (investors) or anyone claiming on behalf of them.41 

Livent42 commenced a Canadian civil action in negligence and breach of contract against 

Deloitte in 2002. The basis of the claim was that Deloitte’s failure to discover the fraud, reveal it 

or resign fell below the standard of care required of an auditor and breached the terms of the 

auditor contract. It was negligence. The claim was not framed as negligent misrepresentation and 

did not focus on who relied on the numbers in the statements because of course most of the 

management knew the numbers were false. The allegation was that Deloitte improperly allowed 

Livent to continue to operate well after it knew or should have known that something was 

seriously wrong thereby increasing the eventual liquidation deficit.43 This distinction between 

negligence and negligent misrepresentation was disputed by Deloitte.  

Deloitte argued that the characterization of the claim as negligence, and the plaintiff as Livent, 

was a sham to disguise the true plaintiffs – being the investors, and the true cause of action – 

being negligent misrepresentation, both of which would be barred by the US settlement order or 

blocked by the seminal case of Hercules Managements Ltd. v Ernst & Young.44 Preliminary 

proceedings (relating to security for costs,45 discovery46 etc.) and parallel actions (particularly the 

                                                 

38 Floyd Norris, Editorial Observer; When Former Auditors Help Commit Fraud, THE NEW YORK TIMES, Jan. 17, 

1999, http://www.nytimes.com/1999/01/17/opinion/editorial-observer-when-former-auditors-help-commit-

fraud.html ; Others settled similar felony charges as well: see SEC Press Release 99-3, Jan. 13, 1999 

https://www.sec.gov/news/press/pressarchive/1999/99-3.txt  
39 Livent 2016 ONCA 11 ¶ 48. 
40 In Re Livent, Inc. Securities Litigation, 78 F. Supp. 2d 194 (Fed. Crt. NY, 1999)  
41 Livent 2016 ONCA 11 ¶ 166. 
42 By its special receiver, Raymond Doroniuk, and with the permission of the bankruptcy court – the cause of action 

was accepted as a bankruptcy asset of the corporation. The receiver E&Y declined to consider whether or not Livent 

had any potential claim against Deloitte on the basis of an alleged conflict of interest. November 16, 2001, Doroniuk 

was appointed on E&Y's application to manage “the asset of Livent Inc., being the potential claim or claims of 

Livent Inc., if any, against Deloitte". Livent. Inc. (Special Receiver) v. Deloitte & Touche, 2010 ONSC 2267 ¶55 

(Can.). 
43 Livent 2016 ONCA 11 ¶¶ 62, 306, 383 (Loss = Actual Liquidation Deficit – Estimated Liquidation Deficit 

determined as of measurement date). 
44 Hercules Management v. Ernst & Young, [1997] 2 S.C.R. 165, ¶ 59 (Can.). 
45 Livent. Inc. (Special Receiver) v. Deloitte & Touche, 2010 ONSC 2267 (CanLII); Livent. Inc. (Special Receiver) 

v. Deloitte & Touche, 2011 ONSC 648 (CanLII),  Since Livent was in receivership an order to post security for 

costs required them to find interim financing under the super-priority rules of the Bankruptcy and Insolvency Act: 

Deloitte, Memorandum of Argument, SCC Case No 36875, ¶ 15 http://www.scc-csc.ca/WebDocuments-

DocumentsWeb/36875/MM010_Applicant_Deloitte-&-Touche.pdf . 
46 Livent Inc. v. Deloitte & Touche, 2009 CanLII 2324 (ON SC); Livent. Inc. (Special Receiver) v. Deloitte & 

Touche 2012 ONSC 7007 (CanLII), Livent Inc. v. Deloitte & Touche LLP, 2013 ONSC 621 (CanLII). 

http://www.nytimes.com/1999/01/17/opinion/editorial-observer-when-former-auditors-help-commit-fraud.html
http://www.nytimes.com/1999/01/17/opinion/editorial-observer-when-former-auditors-help-commit-fraud.html
https://www.sec.gov/news/press/pressarchive/1999/99-3.txt
http://www.scc-csc.ca/WebDocuments-DocumentsWeb/36875/MM010_Applicant_Deloitte-&-Touche.pdf
http://www.scc-csc.ca/WebDocuments-DocumentsWeb/36875/MM010_Applicant_Deloitte-&-Touche.pdf
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criminal actions noted above) delayed the matter for more than a decade and it eventually went 

to trial in 2013. 

After a 68 day trial, Justice Gans wrote reasons47 that painstakingly divided up the fraudulent 

transactions into categories – those matters before the 1996 audit which he believed could not 

have been detected by Deloitte, those matters covered in the 1996 audit that should have been 

detected by Deloitte but which lack of detection did not cause Livent damage, and those matters 

covered in the 1997 audit that should have been detected and acted upon by Deloitte which lack 

of action did cause Livent damage.48 He rejected Deloitte’s position that the US settlement 

barred Livent’s claim and found that Livent’s cause of action was a negligence claim and not a 

disguised negligent misrepresentation claim on behalf of investors. Justice Gans also rejected 

attribution arguments that would have attributed the Drabinsky/Gottlieb fraud to Livent and 

blocked it from profiting from “its own fraud”.49 Justice Gans’s reasons addressed many 

fundamental tort concepts including duty, standard of care, public policy, indeterminate liability, 

causation, remoteness and contributory negligence, as well as defense arguments of ex turpi 

causa, attribution and identification theory, all of which would carry forward to the Court of 

Appeal. Judgment of $84,750,000 (plus pre judgment interest) was awarded to Livent. 

Both parties appealed. Deloitte disputed all the findings especially those related to the 1996 and 

1997 breach of standard50 and Livent disputed the 1996 lack of causation finding.51 The Ontario 

Court of Appeal heard argument and released a unanimous judgment written by Justice Blair in 

February 2016. Both appeals were dismissed and Justice Gans’s reasons on attribution, true 

plaintiff, duty, standard of care, damages and the application of Hercules were affirmed. 

The Court of Appeal judgment was stayed52 pending the outcome of Deloitte’s leave application 

which primarily relied on five grounds.53 First, Deloitte argued that the lower courts had 

effectively “gutted” Hercules by allowing Livent to recover damages that would ultimately 

benefit the investors and creditors. This was the “sham” argument heavily laced with the public 

policy risk of indeterminate liability if auditor liability was extended to investors and creditors. 

Next, Deloitte maintained that the lower courts had improperly changed the standard of care to 

incorporate new regulations and a new obligation to resign. Third, Deloitte argued ex turpi 

                                                 

47 Livent v. Deloitte & Touche LLP 2014 ONSC 2176 (Can.) [Livent SC]. 
48 Livent 2016 ONCA 11 ¶ 5. 
49 Ex turpi causa is a civil defense that invalidates an otherwise valid and enforceable tort action in order to preserve 

the integrity of the legal system.  It blocks damage awards that would allow a person to profit from illegal or 

wrongful conduct: British Columbia v. Zastowny, [2008] 1 S.C.R. 27, 2008 SCC 4, ¶ 20 (Can.) (relying upon Hall v. 

Hebert [1993] 2 S.C.R. 159, 169 (Can.)). 
50 Livent 2016 ONCA 11 ¶ 6. 
51 Id. ¶ 7. 
52 Livent v. Deloitte & Touche, 2016 ONCA 395 (Can.). 
53 Factum of the Appellant (Deloitte) ¶¶ 12, 30, Deloitte LLP v. Livent Inc., No. 36875 (S.C.C., Sept 21, 2016) 

http://www.scc-csc.ca/WebDocuments-DocumentsWeb/36875/MM010_Applicant_Deloitte-&-Touche.pdf  

[Deloitte factum]. 

http://www.scc-csc.ca/WebDocuments-DocumentsWeb/36875/MM010_Applicant_Deloitte-&-Touche.pdf
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causa54– saying that fraud was so pervasive throughout Livent’s management that it had to be 

attributed to the corporation and used to block the action.  The quantification of damages was 

criticized as a misapplication of the “deepening insolvency” principle.55 Finally, Deloitte relied 

on the tried and true argument that prevailed in Hercules – that the public policy implications for 

the auditing industry would be devastating if the Court of Appeal reasoning was affirmed.   

Leave to Appeal was given56 and the Supreme Court of Canada granted intervenor status to the 

Chartered Professional Accountants of Canada (CPCA) and to the Canadian Coalition for Good 

Governance (CCGG).57 On February 15, 2017 all nine members of the Supreme Court of Canada 

heard argument and reserved their decision.58 

III. The Issues 

There are so many legal issues arising from Livent’s facts that one could teach an entire Business 

Law course from its story.59 It involves tort, contract, professional liability and discipline, 

corporate governance, employment, and ethics just to scratch the surface. The huge cast of 

supporting characters provides a subset of issues extending beyond the legal context into 

governance and academic spheres. Examples include Maria Messina, the former Deloitte partner 

turned Livent CFO,60 Gordon Eckstein, Livent’s VP of Finance, who plead guilty to fraud 

charges,61 James Pattison and Conrad Black, two of Livent’s high profile independent 

directors,62 the members of the audit committee led by Garfield Emerson who was described by 

the trial judge as the last honest man standing,63 Smith Lyons LLP, Livent’s lawyers who drafted 

                                                 

54 Hall v. Herbert, [1993] 2 S.C.R. 159 at 171, 184 (Can.)(meaning from dishonorable behavior an action does not 

rise – and recognized as a defense in a tort action which places the burden on the defendant to prove that illegal or 

immoral conduct of the plaintiff should preclude the plaintiff’s action). 
55 Livent 2016 ONCA 11 ¶ 331 (defining deepening insolvency as “artificial prolongation of a corporation’s 

existence past the point of insolvency” or “an injury to [a debtor’s] corporate property from the fraudulent expansion 

of corporate debt and prolongation of corporate life” from John Tully, Plumbing the Depths of Corporate Litigation: 

Reforming the Deepening Insolvency Theory, (2013) U. ILL. L. REV. 2087, 2089, (2013)). See also Jassimine Girgis, 

Deepening Insolvency in Canada, 53 MCGILL L. J. 167-197, ¶¶ 4-8, 15-24 (2008) (defining the theory and its history 

in Canada). 
56 Deloitte & Touche v. Livent Inc., Through its Special Receiver and Manager Roman Doroniuk, 2016 CanLII 

33999. 
57 Supreme Court of Canada Docket Case No. 36875, http://www.scc-csc.ca/case-dossier/info/dock-regi-

eng.aspx?cas=36875   (Toronto Dominion Bank sought but was denied intervenor status). 
58 Webcast of the argument is available at http://www.scc-csc.ca/case-dossier/info/webcast-webdiffusion-

eng.aspx?cas=36875 . 
59 See Livent Inc. Case 8.1 pp 393-405 in MICHAEL C. KNAPP, CONTEMPORARY AUDITING: REAL ISSUES AND CASES, 

(9th ed., 2013); ROBERT A. G. MONKS & NELL MINOW, CORPORATE GOVERNANCE, 43( 5th ed. 2011). 
60 John Gray, Livent trial: whistleblower or manipulator?, CANADIANBUSINESS.COM, Aug 18, 2008 

http://www.canadianbusiness.com/business-strategy/livent-trial-whistleblower-or-manipulator/ : Joseph Weber, At 

Livent is Fraud the Thing? BLOOMBERG, Feb 15, 1999, https://www.bloomberg.com/news/articles/1999-02-14/at-

livent-is-fraud-the-thing .  
61 See Ontario Securities Commission Website, http://www.osc.gov.on.ca/documents/en/Proceedings-

RAD/rad_20150522_drabinskyg.pdf  
62 Livent 2016 ONCA 11 ¶  435. 
63 Id. ¶ 396. 

http://www.scc-csc.ca/case-dossier/info/dock-regi-eng.aspx?cas=36875
http://www.scc-csc.ca/case-dossier/info/dock-regi-eng.aspx?cas=36875
http://www.scc-csc.ca/case-dossier/info/webcast-webdiffusion-eng.aspx?cas=36875
http://www.scc-csc.ca/case-dossier/info/webcast-webdiffusion-eng.aspx?cas=36875
http://www.canadianbusiness.com/business-strategy/livent-trial-whistleblower-or-manipulator/
https://www.bloomberg.com/news/articles/1999-02-14/at-livent-is-fraud-the-thing
https://www.bloomberg.com/news/articles/1999-02-14/at-livent-is-fraud-the-thing
http://www.osc.gov.on.ca/documents/en/Proceedings-RAD/rad_20150522_drabinskyg.pdf
http://www.osc.gov.on.ca/documents/en/Proceedings-RAD/rad_20150522_drabinskyg.pdf
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and redrafted the air rights agreement to disguise it true terms64 and Ivey Business School65 

Professor Ross Archibald who offered Drabinsky and Gottlieb supporting expert opinions to 

sway Deloitte and the audit committee.66 This collage of issues and players combine to produce a 

complicated picture in which lines are blurred and issues overlap. The following discussion 

collates issues around three common re-occurring themes which should be the focus of the 

Supreme Court’s attention: Hercules, public policy and corporate governance. 

 A. Livent and Hercules 

Hercules is now the seminal case in Canadian auditor liability, and at the time it was released in 

1997, a huge victory for the auditing community.67 In Hercules, shareholders sued Ernst Young 

for negligent misrepresentation when mistakes were found in past audited financial statements. 

The Supreme Court of Canada held that shareholders could not bring such an action to recover 

their personal losses. Auditors did not owe shareholders a duty of care because such a duty 

would create an indeterminate liability for auditors and the shareholders were not using the 

statements for their intended purpose – to evaluate management.68  

In light of Hercules, Deloitte sounded the alarm when Livent commenced its action and the 

auditing community expressed concern that allowing Livent to recover damages for auditor’s 

negligence violated the spirit if not the ratio of Hercules.69 The case was viewed as an end run 

around Hercules and the increased liquidation deficit claimed as damages was labeled a 

stakeholder rather than corporate loss.70 Although it is well settled law that a corporation is a 

separate legal entity, apart from its shareholders and creditors,71 Deloitte invoked a “sham” 

argument – essentially saying that Livent was a Trojan horse72 concealing the true plaintiffs 

(who were the creditors and possibly shareholders). Livent was in receivership and could lose 

                                                 

64 Id. ¶ 263. 
65 University of Western Ontario (Business School). 
66 Livent 2016 ONCA 11 ¶ 267. 
67 See Ivan F. Ivankovich, Accountants and Third Party Liability: Back to the Future, 23(3) OTTAWA L. REV. 505-

531, 523 (1991) (discussing the state of Auditor’s liability pre-Hercules). 
68 Hercules Management v. Ernst & Young, [1997] 2 S.C.R. 165, 171-72 (Can.)(for shareholders to collectively 

evaluate management). This is an adoption of Foss v. Harbottle (1843) 2 Hare 461, 67 E.R. 189 (the collective 

nature of shareholder responsibility).  For discussion of case law on auditor liability to third parties in Canada see 

Grace Hession, Auditor Independence and Liability in Canada: Are we Ready for Third Party Liability, 36 U.B.C. 

L. REV. 575-620, ¶¶ 57-84 (2003). For academic commentary on role of auditor see Paton, supra note 7, n. 18.  
69 Drew Hasselback: Auditors won’t let Livent decision stand without a fight, NATIONAL POST – LEGAL POST, Apr. 9, 

2014, http://business.financialpost.com/legal-post/drew-hasselback-auditors-wont-let-livent-decision-stand-without-

a-fight ; Janet McFarland, Audit firm’s appeal in Livent case seen as bellwether for industry, shareholders, THE 

GLOBE AND MAIL, REPORT ON BUSINESS, Jan. 11, 2017, http://www.theglobeandmail.com/report-on-business/audit-

firms-appeal-in-livent-case-seen-as-bellwether-for-industry-shareholders/article33846620/  
70 This position is best summarized by the Intervener Chartered Professional Accountants of Canada: see Factum of 

the Intervener,  ¶¶ 5-7, 43, Deloitte LLP v. Livent Inc., No 36875 (S.C.C., Jan. 30, 2017),  http://www.scc-

csc.ca/WebDocuments-DocumentsWeb/36875/FM040_Intervener_Chartered-Professional-Accountants-of-

Canada.pdf . 
71 Livent 2016 ONCA 11 ¶ 75; Salomon v Salomon & Co, [1897] A.C. 22; See William Kaplan & Bruce Elwood, 

The Derivative Action: A Shareholder’s “Bleak House”? 36 U.B.C. L. REV. 443-382, ¶¶ 6 -10 (2003). 
72 An expression referring to a military tactic of the Trojan War see https://www.britannica.com/topic/Trojan-horse .  

http://business.financialpost.com/legal-post/drew-hasselback-auditors-wont-let-livent-decision-stand-without-a-fight
http://business.financialpost.com/legal-post/drew-hasselback-auditors-wont-let-livent-decision-stand-without-a-fight
http://www.theglobeandmail.com/report-on-business/audit-firms-appeal-in-livent-case-seen-as-bellwether-for-industry-shareholders/article33846620/
http://www.theglobeandmail.com/report-on-business/audit-firms-appeal-in-livent-case-seen-as-bellwether-for-industry-shareholders/article33846620/
http://www.scc-csc.ca/WebDocuments-DocumentsWeb/36875/FM040_Intervener_Chartered-Professional-Accountants-of-Canada.pdf
http://www.scc-csc.ca/WebDocuments-DocumentsWeb/36875/FM040_Intervener_Chartered-Professional-Accountants-of-Canada.pdf
http://www.scc-csc.ca/WebDocuments-DocumentsWeb/36875/FM040_Intervener_Chartered-Professional-Accountants-of-Canada.pdf
https://www.britannica.com/topic/Trojan-horse
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nothing more; Deloitte argued that the unpaid creditors or the shareholders who lost their 

investment were the actual harmed parties and would be the ultimate beneficiaries of the 

lawsuit.73   

Deloitte’s position did not resonate with the trial judge or the Court of Appeal. The Court of 

Appeal, emphatically held that rather than violating Hercules, Livent was following the exact 

course of action recommended in Hercules – that a claim for auditor’s negligence causing harm 

to the corporation was the corporation’s; it must be pursued either by the corporation or through 

a derivative action74 on behalf of the corporation.75 Framing the claim as negligence, not 

negligent misrepresentation, and identifying the plaintiff as Livent, not its shareholders or 

creditors, complied with Hercules. 

On the alleged “corporate” losses, the Court of Appeal held that this was a question of damages 

that should be answered by applying principles of causation, proximity and quantification of 

damage76 not by unmasking the plaintiff f or denying that a duty was owed to the audit client. In 

the Court of Appeal’s opinion, Hercules answered the question of whether a duty was owed by 

an auditor to the audit client – it was. 

The question for the Supreme Court of Canada is ‘has Hercules settled the law that an auditor 

owes the audit client a duty of care or must each auditor/client relationship be assessed 

separately to determine if a duty is owed?’. Deloitte’s strategy was to dissect the Hercules 

analysis and apply it piece by piece to Livent; in Deloitte’s opinion public policy was the pivotal 

piece missing from the Court of Appeal’s negligence holding. 

 B. Livent and Public Policy Considerations  

The major theme woven throughout Deloitte’s appeal is that the lower courts failed to consider 

the inevitable public policy implications of their decisions. The public policy theme transcends 

legal issues and forms the basis of the Deloitte position on not only whether a duty is owed to 

Livent, but also whether a standard of care was breached77 and whether Livent suffered damage. 

Policy is at the heart of the Deloitte position on all four elements of the tort of negligence – duty, 

standard, causation, and damage. 

Deloitte also takes issue with the Court of Appeal’s use of public policy considerations to deny 

the application of the ex turpi causa defense and not attribute the Drabinsky/Gottlieb fraud to 

                                                 

73 Livent 2016 ONCA 11 ¶ 56.  
74 Canada Business Corporation Act, R.S.C. ch. C-44, § 239 (1985); See Kaplan & Elwood, infra note 71. ¶ 104 

(concluding that derivative actions apparently perform their functions in small cases, the experience gained from 

major derivative litigation in British Columbia suggests that they do not provide an efficient or workable means of 

enforcing standards of corporate conduct or resolving intra-corporate disputes). 
75 Livent 2016 ONCA 11 ¶¶ 57-58 (relying on Hercules, [1997] 2 S.C.R. 165, ¶ 59 (Can.)). 
76 Id. ¶¶ 65, 333, 338-39. 
77 Deloitte factum, supra note 53, ¶¶ 49, 64. 
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Livent.78 On this issue the policy argument resonated with the Court and considerable attention 

was paid to the policy objectives or purpose of the defense. 

  1. Public Policy and the Negligence Claim 

According to Deloitte the key policy consideration ignored by the lower courts is “the risk of 

indeterminate liability”, recognized as fundamental to the policy analysis in Hercules. First, as 

noted above, when determining whether a duty was owed to Livent, the Court of Appeal 

considered it settled law (and part of the ratio in Hercules) that an auditor owes a duty of care to 

the audit client.79 Not so says Deloitte. In the appellant’s argument80 a duty of care should only 

be owed to the audit client if it does not expose the auditor to indeterminate liability – the policy 

risk which should negate any duty owed according to the first branch of the duty analysis.81 

Deloitte is also dissatisfied with the lower courts’ analysis of standard of care. The definition of 

auditor’s standard of care is “to exercise, at a minimum, the skill and care which a reasonably 

competent and cautious auditor would exercise in the same circumstances.”82 The Court of 

Appeal added a contextual aspect saying the standard also depended on the purpose of the audit 

in the particular circumstances, distinguishing between the private and public contexts. Audits of 

public companies had three objectives: 

i. To ensure that financial information presented by management provides a fair and 

accurate picture of the company’s financial affairs and changes, 

ii. To provide shareholders with information for the purpose of overseeing the management 

of the affairs of the company including the ability to measure the level of honesty of 

management,83 and  

iii. To provide accurate financial information to foster fair and efficient markets for investing 

public and regulators.84 

To determine breach of the standard of care in the Livent circumstances, the Court of Appeal 

established an objective list of behaviors drawn from the auditing manuals, codes of conduct, 

regulations and legislation of the time to build a time sensitive standard of care for the auditor of 

a public company in 1996 and 1997.85 After doing so, the Court found that an auditor had a duty 

to resign when it lost trust or confidence in the client86 and trust must be assessed using a 

                                                 

78 Id. ¶ 147. 
79 Livent 2016 ONCA 11 ¶¶ 58, 177-78. 
80 Deloitte factum, supra note 53, ¶ 81. 
81 Cooper v. Hobart, [2001] 3 S.C.R. 537, 2001 SCC 79, ¶ 8 (Can.) (recognizing that policy implications may 

displace a duty that would otherwise be owed). 
82 Livent 2016 ONCA 11 ¶ 181. 
83 Id. ¶ 184. 
84 Id. ¶¶ 186-88. 
85 Id. ¶¶ 190, 199, 192-225. 
86 Id. ¶ 279. 
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reasonable level of professional skepticism in light of the history of the relationship.87 When the 

Court applied this standard to Deloitte’s behavior, it found that by 1997 Deloitte should have 

reasonably lost confidence in Livent’s management and resigned as auditor.88 The Court saw 

resignation as necessary to maintain the statutory integrity of the auditor’s responsibility, which 

was to hold management to account. Instead, Deloitte succumbed to the pressure from Livent’s 

high profile management.89  

Not so says Deloitte primarily because resignation would be too hard to get right. If resigning too 

late triggered liability than resigning too early would also trigger liability.90 Logical of course – 

but unfair says Deloitte. Resigning at just that right moment would be too difficult to time and 

thereby expose auditors to too great a liability, not indeterminate but almost inevitable.91 Instead 

Deloitte would restrict auditor responsibility on a transaction by transaction basis 92 keeping 

potential liability within insurable margins and ignoring the cumulative effect of a successive 

pattern of borderline calls. The Court of Appeal and the CICA93 Assurance Handbook suggest 

that such a pattern is not only relevant but triggers a higher level of professional scrutiny.94  

Finally, even though the causation and damage issues are argued using the doctrinal legal 

principles of causal connection, but for and remoteness, on the question of whether the claimed 

damages should be considered Livent’s Deloitte takes an “indeterminate liability” policy 

perspective again. They are “flow through” damages ultimately incurred by creditors not direct 

damages felt by Livent. Relying on the British case of Galoo Ltd. v Bright Grahame Murray,95 

Deloitte suggested that there should be a policy limitation placed on the economic consequences 

of any breach of the standard of care.96 Deloitte argued that quantification of damage based on 

increased liquidation deficit exposed an auditor to losses it could not predict or control and had 

the potential to attract vulture funds – indeterminate liability again.97 

Livent argued the polar opposite position on the role of public policy in the tort of negligence. 

Public policy considerations have no place in establishing the standard of care98 or in the 

quantification or causation of damages.99 The only place where public policy has relevance is in 

                                                 

87 Id. ¶ 208 (citing § 5135.05 of CICA Handbook specifically referencing information from previous audits and 

circumstances surrounding financial statements). 
88 Id. ¶¶ 220-225, 279-280. 
89 Id. ¶¶ 248, 270. 
90 Deloitte factum, supra note 53, ¶ 48. 
91 Id. ¶ 10. 
92 Id. ¶ 73. 
93 Canadian Institute of Chartered Accountants (the predecessor of the CPCA); Livent 2016 ONCA 11 ¶¶ 300-304 

(referring to red flags). 
94 Livent 2016 ONCA 11 ¶ 415. 
95 [1995] 1 All E. R. 16 (CA) 70, 95, 96, 105, 146. 
96 Deloitte factum, supra note 53, ¶ 91. 
97 Id. ¶ 99. 
98 Factum of the Respondent, Livent Inc.,¶ 88, Deloitte LLP v. Livent Inc., No. 36875 (S.C.C., Nov. 16, 2016) 

http://www.scc-csc.ca/WebDocumentsDocumentsWeb/36875/FM020_Respondent_Livent-Inc.pdf . [Livent 

factum]. 
99 Id. ¶¶ 130-31. 

http://www.scc-csc.ca/WebDocumentsDocumentsWeb/36875/FM020_Respondent_Livent-Inc.pdf


13 

 

the determination of whether a duty of care is owed to the plaintiff. If the relationship between 

the parties is sufficiently close to give rise to a duty it may be negated on public policy grounds. 

This is the two step duty test set in Anns v Merton London Borough Council.100 However, in 

Livent’s opinion this analysis only takes place when a new duty or special circumstances are 

being considered.101 Once courts have recognized that a duty of care arises in a type of 

relationship such as doctor/patient or lawyer/client – new analysis is not necessary in each 

subsequent case involving the same relationship. Therefore public policy considerations have no 

place in Livent’s case against Deloitte because Hercules recognized the auditor’s duty to its 

corporate client.102 The Court of Appeal agreed.103 No special circumstances justified re-doing 

the analysis or negating the previously recognized duty. 

Secondly, Livent argued that Deloitte misapplied the phrase indeterminate liability, a public 

policy label covering indeterminate class, indeterminate time or indeterminate amount.104 For 

example, Deloitte argued that a duty to resign should not be in the standard because it would be 

too often violated and expose the auditor to too much liability – this is not the same as 

indeterminate liability, according to Livent. Similarly asking for a cap on economic 

consequences of breach is asking for a limit so damages do not get too high – not because they 

are not determinable. In essence the auditor public policy argument boils down to protecting the 

auditing industry from high liability not indeterminate. This was something the Court of Appeal 

said Deloitte could have done for itself in its auditing contract or with third party claims.105 

Both the trial and appeal courts resisted Deloitte’s public policy arguments and accepted the 

existence of a duty of care, set a standard drawn from established principles of auditing and 

quantified damages using principles of causal link, proximity and remoteness. The question for 

the Supreme Court of Canada is ‘how far should the public policy argument of indeterminate 

liability be applied to auditor negligence analysis before the public policy reasons for having an 

audit are extinguished?’. 

  2. Public Policy and the Ex Turpi Causa Defense 

                                                 

100 [1978] A.C. 728 (HL) applied by the Supreme Court of Canada in Cooper v. Hobart [2001] 3 S.C.R. 537 (Can.). 

See also Hill v. Hamilton-Wentworth Regional Police Services Board, [2007] 3 S.C.R. 129, 2007 SCC 41 (Can.); 

Childs v. Desormeaux, [2006] 1 S.C.R. 643, 2006 SCC 18, ¶ 15.  
101 Livent factum, supra note 98, ¶ 45. 
102 Id. ¶ 48. 
103 Livent 2016 ONCA 11 ¶¶ 176-77. 
104 Ultramares Corporation v Touche,  255 N.Y. 170, 179-180 (Ct App NY, 1931). (Justice Cardozo writes “If 

liability for negligence exists, a thoughtless slip or blunder, the failure to detect a theft or forgery beneath the cover 

of deceptive entries, may expose accountants to a liability in an indeterminate amount for an indeterminate time to 

an indeterminate class. The hazards of a business conducted  [*180]  on these terms are so extreme as to enkindle 

doubt whether a flaw may not exist in the implication of a duty that exposes to these consequences.”) 
105 Livent 2016 ONCA 11 ¶ 397 (Justice Blair rejected the unfairness argument relating to the size of the award 

partly because Deloitte chose not to advance third party claims against obvious targets ); Livent factum, supra note 

98, ¶ 128. 
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Public policy considerations were relevant to Deloitte’s defense as well. Livent’s own fault in the 

fraud was argued under a number of legal headings – attribution, identification,106 vicarious 

liability, contributory negligence107 and ex turpi causa. Each argument was heavy with principle 

and precedents that would deny a wrongdoing party the right to recover their entire loss.108 The 

Court of Appeal spent a considerable amount of time on each legal argument but in the end 

public policy considerations carried the day for the Court of Appeal and cleared the path for 

Livent recovery.109 

Deloitte argued that Livent was rife with fraud; so pervasive through all levels of management 

that the fraud had to be attributed to the company or identified with it.110 As required under the 

test for attribution set in Canadian Dredge,111 at least part of the fraud was done to benefit the 

company. Drabinsky and Gottlieb were directing minds112 of the company acting within the 

scope of authority so that principles of vicarious liability, attribution or identification should 

apply to attribute their acts to Livent. Once the fraud was attributed to Livent, ex turpi causa 

should block the action or the contributory negligence provisions of the Negligence Act113 

should at least apportion some responsibility to Livent. This was sound legal logic b some 

precedential support.114 

                                                 

106 Attribution and identification are terms that overlap and are used interchangeably: See Darcy L. MacPherson, The 

Civil and Criminal Applications of the Identification Doctrine: Arguments for Harmonization, 45 ALTA L. REV. 171-

202, para 1(2007) (Attribution and identification theory are terms used interchangeably) but see Livent 2016 ONCA 

11 ¶ 111 (where Justice Blair draws a distinction). 
107 Negligence Act, R.S.O., ch. N.1 § 3 (1990) (Can.)(apportionment of damages where fault or negligence found on 

part of plaintiff); Livent 2016 ONCA 11 ¶¶ 393-94 (Justice Blair found that requisite fault on part of Livent Inc. not 

found without attribution). 
108 Livent 2016 ONCA 11 ¶¶ 88 – 111 (reviewing: Lennard’s Carrying Co., Ltd. v. Asiatic petroleum Co., Ltd. 

[1915] A.C. 705 (the seminal case on identification theory), Canadian Dredge & Dock Co. v. R. [1985] 1 S.C.R. 662 

(Can.)(regarding the test for identification and attribution in criminal cases)(Canadian Dredge); 373409 Alberta Ltd. 

v Bank of Montreal, 2002 SCC 81 (considering agency law and attribution as a shield not only a sword), Hart 

Building Supplies Ltd. v. Deloitte & Touche 2004 BCSC 55 (Can.) (where identification theory is applied to block 

plaintiff in civil action in auditor’s liability); see also Darcy L. MacPherson, Emaciating the Statutory – A Comment 

on Hart Building Supplies Ltd., Deloitte & Touche, 41 CAN BUS. L. J. 471, 478-480 (2005) (suggesting that Hart 

should not be followed and that either a different test should be applied to identification theory when it is used as a 

shield or policy considerations should form part of the identification theory analysis in all civil actions). For further 

discussion of identification theory as a sword see MacPherson (2007), supra note 106 , ¶¶ 12-47 (reviewing use of 

the doctrine as a shield rather than sword.); British Columbia v. Zastowny, [2008] 1 S.C.R. 27, 2008 SCC 4, ¶ 20 

(Can.)(defining ex turpi causa).   
109 Livent 2016 ONCA 11 ¶¶ 154, 161-62. 
110 Id. ¶ 68; Deloitte factum, supra note 53,¶ 142. 
111 Canadian Dredge & Dock Co. v. R. [1985] 1 S.C.R. 662,713-14 (Can.)(Four part test discussed in the criminal 

context: 1. fraudster is the directing mind of the company 2. Fraudster’s action is in field of operation assigned to 

him 3. Actions were not totally in fraud of the corporation 4. Done at least partly for the benefit of the company). 
112 MacPherson (2007), supra note 106, ¶ 9 (defining directing mind as person with power to design and implement 

corporate policy). 
113 R.S.O., ch. N.1  § 3 (1990) (Can.). 
114 Hart Building Supplies Ltd. v. Deloitte & Touche, 2004 BCSC 55 (Can.)(where identification theory is applied to 

block plaintiff in civil action in auditor’s liability), Standard Investments Ltd. v. Canadian Imperial Bank of 

Commerce, (1986), 52 O.R. 2d 473 (Can.)(applying Canadian Dredge to civil action). 
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However overriding public policy concerns led the Court of Appeal to assign the entire loss to 

Deloitte. Justice Blair considered that it would bring the administration of justice into disrepute if 

innocent victims of the fraud were left without a remedy.115 The public policy objective of the ex 

turpi causa defense was to preserve the integrity of the justice system by preventing wrong doers 

from using it to benefit from their own bad behavior.  Still to take away an otherwise viable 

action should be done sparingly and only to avoid inconsistency in the law or when the integrity 

of the justice system required it.116 The Livent circumstances did not require it – in fact, to 

Justice Blair it seemed inconsistent with the law and an undermining of the policy objectives of 

the public audit process to apply ex turpi causa to the Livent facts.117 The objective of the audit 

was to uncover fraud by management and it would hurt the integrity of the justice system to 

allow the auditor to use the very management fraud it was to detect as a block to liability.118  

In sum, the Court of Appeal drew its line in the public policy sand. It would not exempt an 

auditor from the liability for the fundamental purpose of the audit itself – to detect and report 

high level management wrongdoing. It remains to be seen whether the Supreme Court of Canada 

will do the same or whether it will “lame the very concept of an audit”119 by insulating the 

auditor from liability when high-level or pervasive management fraud is involved. 

 C. Livent and Corporate Governance 

Core principles of corporate law and corporate governance permeate Livent’s legal arguments 

and the lower courts’ reasoning. In its reasons, the Court of Appeal embraced the longstanding 

pillars of corporate law including the separate legal identity120 of a corporation independent from 

its shareholders; the agency and vicarious liability for corporate employees; the function of 

senior management as directing minds, and the import of the corporate constitution and the 

statutory audit.  

Both lower courts took a corporate law approach to identity of the plaintiff for the purposes of 

duty of care and to causal connection and remoteness of damages. Deloitte wanted to lift the 

corporate veil to expose the shareholders and creditors as the defacto plaintiffs121 and the CPAC 

intervenor wanted to label Livent’s receiver an agent for the creditors.122 A delinquent loan was 

                                                 

115 Livent 2016 ONCA 11 ¶ 158 (The Court of Appeal finds that public policy concern supersedes the test in 

Canadian Dredge has been met). 
116 Livent 2016 ONCA 11 ¶ 113. 
117 Id. ¶ 161. 
118 Id. ¶¶ 160-163 (the court further noted that nothing prevented Deloitte from 3rd partying the fraudsters). This was 

the result in Hart Building Supplies v. Deloitte & Touche, 2004 BCSC 55 (Can.). 
119 Livent 2016 ONCA 11 ¶ 161 (citing Stones & Rolls: Madoff Securities International Ltd. v Raven & Ors [2013] 

E.W.H.C. 3147 (Comm.) ¶ 241). 
120 The separate legal person status of a corporation is sometimes described as a legal fiction see Christopher 

Nicholls, Piercing the Corporate Veil and the Pure Form of the Corporation as a Financial Innovation, 46 CAN. 

BUS. L. J. 233, 248 – 250, 250, 258 (2008) (discussing separate legal liability as distinct from limited liability).  
121 Livent 2016 ONCA 11 ¶ 56. 
122 Factum of the Intervener, Chartered Professional Accountants of Canada, ¶¶ 42-43, Deloitte LLP v. Livent Inc., 

No. 36875 (S.C.C., Jan. 30, 2017) http://www.scc-csc.ca/WebDocuments-

DocumentsWeb/36875/FM040_Intervener_Chartered-Professional-Accountants-of-Canada.pdf , [CPCA factum]. 

http://www.scc-csc.ca/WebDocuments-DocumentsWeb/36875/FM040_Intervener_Chartered-Professional-Accountants-of-Canada.pdf
http://www.scc-csc.ca/WebDocuments-DocumentsWeb/36875/FM040_Intervener_Chartered-Professional-Accountants-of-Canada.pdf
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not considered a loss or debt of a corporate debtor by CPCA but only a loss to the unpaid 

creditor. In arguments that accused the lower courts of embracing form over substance, the 

founding principle of corporate law, separate legal identity, was attacked as against the public 

interest.123  

The Court of Appeal accepted the place of “form” in corporate law. Once formed a corporation 

enjoys separate legal recognition which the Court of Appeal was not willing to lightly cast 

aside.124 This is made clear in the analysis of de facto plaintiff and of identification and 

attribution of Drabinsky/Gottlieb actions. Justice Blair endorsed the use of the corporate 

constitution and agency law to first determine the company’s rights and obligations vis a vis 

Gottlieb and Drabinsky,125 noting that only in special circumstances should corporate 

identification theory come in to play in civil actions, and even then not in a vacuum.126 He held 

that identification theory must be considered in the context for which it was invoked – in this 

case, the ex turpi causa defense, a shield not a sword.127  

Justice Blair finds that Gottlieb and Drabinsky probably are the directing minds of the company 

acting within their scope of authority.128 He is willing to concede that part of the fraud may have 

been done for “the benefit” of the company, if keeping Livent alive longer is a benefit. Still he 

rejects the application of identification theory if the result is to apply the ex turpi causa defense 

to insulate Deloitte from liability and thereby lame the import of the statutory audit. The integrity 

of the administration of justice is not threatened by Livent’s action and so identification theory 

should not be applied to undermine the foundation of corporate law.129 The public purpose 

behind the ex turpi causa defense is not advanced by application of identification theory in this 

context. For Justice Blair public policy considerations negated the prima facie satisfaction of the 

test laid out in Canadian Dredge.130 

What may first appear as an inconsistent approach to the use of public policy between the Court 

of Appeal’s negligence and ex turpi causa reasoning is in fact quite consistent. Just as no special 

circumstances existed to justify negating the recognized duty of care owed to an audit client nor 

did any special circumstances exist to justify disturbing the fundamental separate existence of a 

corporation by attributing the Drabinsky/Gottlieb fraud to Livent and thereafter block Livent’s 

action. The common factor is the need for “special circumstances” which the Livent facts did not 

deliver to the satisfaction of the Court of Appeal. 

The Supreme Court of Canada will be asked to define the limits of the use of identification 

theory in the context of ex turpi causa’s public purpose and determine if Livent is special enough. 

                                                 

123 Deloitte factum, supra note 53, ¶¶ 12-15. 
124 Livent 2016 ONCA 11 ¶¶ 57, 65, 83-4,138. 
125 Id. ¶¶ 83-4. 
126 Id. ¶ 158 (there are at least two other factors: is application consistent with the relationship between the parties 

and whether application is necessary to preserve the integrity of the justice system). 
127 A position urged by Professor Darcy MacPherson: see MacPherson (2007), supra note 106, ¶¶ 75-77. 
128 Livent 2016 ONCA 11 ¶¶ 155-57. 
129 Id.. 
130 Id. ¶¶157, 161-62. 
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IV. What to Look For From the Supreme Court of Canada 

The facts of Livent are time sensitive; therefore, fact based findings on special circumstances, 

even by the Supreme Court of Canada, will not have long term impact. The premise of the 

forging analysis is that the Supreme Court should take a timeless theme based approach to the 

Livent case by addressing the following three over-arching questions: 

 i. Has Hercules settled the law that an auditor owes the audit client a duty of care or must 

 each auditor/client relationship be assessed separately to determine if a duty is owed? 

 ii. How far should public policy arguments of indeterminate liability be applied to 

 auditor negligence analysis before the public policy reasons for having an audit are 

 extinguished? 

 iii. What are the limits of corporate separate legal identity and the use of identification  

 theory in the context of ex turpi causa’s shield of auditors? 

 A. Has Hercules Settled the Law? 

The answer to the first question lies in whether or not the Anns test should be done each time a 

negligence action is brought or whether it is the process to be followed only when new, 

previously unrecognized duties are proposed. Some have argued that the Anns test should be 

abandoned in its entirety because it is less than helpful,131 instead I suggest its use should be 

limited to novel or new situations, where no previous case recognized the type of relationship. 

I submit that the Supreme Court of Canada should take the “special/novel circumstances” 

approach and in fact, has already done so. In Cooper v Hobart,132 the Court limited the 

application of policy considerations to novel situations saying “The importance of Anns lies in its 

recognition that policy considerations play an important role in determining proximity in new 

situations.…. In our view, Anns continues to provide a useful framework in which to approach 

the question of whether a duty of care should be imposed in a new situation.”133 It is not an 

exercise to be undertaken for previously recognized or “settled” relationships. 

Since Cooper, the Supreme Court has considered it a pre-requisite to an Anns analysis that the 

claims before it do not arise from a settled category. In Childs v Desormeaux, Madam Chief 

Justice McLachlin described the need to determine if the relationship arose from a recognized 

category as a preliminary step involving a simple application of the concept of precedent.134 

                                                 

131 Joost Blom, Do We Really Need the ANNS Test for Duty of Care in Negligence? 53(4) ALTA L. REV. 895-911, ¶¶ 

50-51 (2016) (it treats dissimilar duty questions as if they were alike and diverts courts into an Anns analysis when a 

more direct approach would be better). 
132 [2001] 3 S.C.R. 537, 2001 SCC 79 (Can.). 
133 Id. ¶¶ 25, 28, 30, 39, 42 (useful policy questions before imposing a new duty).   
134 Childs v. Desormeaux, [2006] 1 S.C.R. 643, 2006 SCC 18, ¶ 15 (Can.). 
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Similarly in R v Imperial Tobacco,135 when considering of a motion to strike, the Chief Justice 

put it this way: 

 In my view, the facts pleaded do not bring either claim within a settled category of 

 negligent misrepresentation.  The law of negligent misrepresentation has thus far not 

recognized liability in the kinds of relationships at issue in these cases.  The error of the 

tobacco companies lies in assuming that the relationships disclosed by the pleadings 

between Canada and the tobacco companies on the one hand and between Canada and 

consumers on the other are like other relationships that have been held to give rise to 

liability for negligent misrepresentation. In fact, they differ in important ways.  It is 

sufficient at this point to note that the tobacco companies have not been able to point to 

any case where a government has been held liable in negligent misrepresentation for 

statements made to an industry… we must therefore consider whether the general 

requirements for liability in tort are met, on the test set out by the House of Lords in Anns 

v. Merton London Borough Council, [1978] A.C. 728, and somewhat reformulated but 

consistently applied by this Court, most notably in Cooper v. Hobart, 2001 SCC 79, 

[2001] 3 S.C.R. 537.136 

Hercules was a new, not previously recognized, situation. Therefore, the Court undertook an 

Anns analysis and concluded that policy considerations should negate a new duty in favor of 

shareholders. Importantly, as part of that analysis the Court specifically noted that there was an 

existing recognized duty owed to the corporate audit client that would provide a remedy for harm 

done to it.137 In Hercules negating a new duty to the shareholder was done in part because there 

was an existing duty to the corporation. How could the Court justify negating a duty to 

shareholders in Hercules if it could not say that a duty was owed to the corporation? 

Livent is not a novel situation; it is trite to say that common law recognizes that a duty is owed 

by auditor to client. Certainty in the law138 demands a measure of predictability and consistency; 

like situations being treated the same so that members of society may plan their behavior based 

on established norms. If neither auditors nor the clients are clear on whether a duty of care arises 

from their relationship, how will either govern their conduct?  Obviously the parties can control 

the terms of the relationship and could have made the limits clear in the engagement letter –more 

will be said about the importance of control below. 

For the Court of Appeal, the issue was not one of duty because the substance of Deloitte’s 

complaint stemmed from the type of damage being claimed. In Hercules, the duty was negated 

because their already existed an avenue to address the harm through the corporation; similarly 

                                                 

135 [2011] 3 S.C.R. 45, 2011 SCC 42 (Can.). 
136 Id. ¶ 38. 
137 Hercules Management v Ernst & Young, [1997] 2 S.C.R. 165, ¶¶ 54-55 (Can.). 
138 James R. Maxeiner, Some Realism About Legal Certainty in the Globalization of the Rule of Law, 31(1) 

HOUSTON J. INT’L L. 27, 30 (2008) (A rule-based society benefits from legal certainty and predictability, A legal 

system that provides legal certainty guides those subject to the law and permits those subject to the law to plan their 

lives with less uncertainty. It protects those subject to the law from arbitrary use of state power). 
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for the Court of Appeal in Livent , the acknowledged duty owed to an auditor did not need to be 

negated when issues of damages could be evaluated using existing principles of causation, 

proximity, proportionality and remoteness. 

The combined reading of Hercules, Cooper, Childs and Imperial Tobacco suggests that the 

Supreme Court of Canada will restrict policy considerations to the assessment of duty of care in 

new, not previously recognized relationships, and Hercules will be accepted as confirming that a 

duty of care is owed by an auditor to an audit client. 

 B. How Far Should Public Policy Arguments be Applied in Negligence Analysis? 

The next question for the Supreme Court of Canada is ‘how far should the public policy 

argument of indeterminate liability be applied to auditor negligence analysis before the public 

policy reasons for having an audit are extinguished?. 

The Supreme Court must identify where policy considerations fit in the analysis of a negligence 

claim. When so doing, the Court will likely understand the vague and subjective meaning of 

public policy and societal good, open to multiple perspectives and potential manipulation. If 

public policy strayed beyond duty as an additional overriding factor in each element (duty, 

standard, causation and damage) – there would be no need for a definition of negligence because 

in the end, each case would be decided based on the particular judge’s view of societal good. 

Again inconsistency and chaos would prevail.  Therefore public policy should remain confined 

to the duty owed analysis only. The Court should reject the expansion of indeterminate liability 

into standard, causation and damage assessments.  

  1. Duty of Care 

While acknowledging the place of indeterminate liability in a new duty analysis, the Supreme 

Court may want to comment on the substantive policy arguments in play in context of the 

auditor/client relationship and set the appropriate balance between competing policies. 

Thereafter, lower courts could rely on Livent, rather than Hercules, as the precedent for 

recognizing a duty of care in the audit client relationship. 

In essence Deloitte’s public policy argument boils down to preservation of the auditing industry 

by maintaining a willing supply of auditors and affordable insurance.139 The indeterminate 

liability argument focuses on time and amount – the class (being the client) is neither numerous 

nor indeterminate. Financial statements remain relevant for a long time and high dollar values 

are in play especially for publicly traded companies. Liability (indeterminate or high) will 

discourage auditors from delivering the service or price auditor public liability insurance at 

unreasonably high rates.  

                                                 

139 Deloitte factum, supra note 53, ¶ 10. 
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Even so, the Supreme Court should acknowledge the importance of competing public policy 

considerations not just those protecting the auditing industry. Deloitte acts like a prohibitively 

high priced audit would be a societal catastrophe and the better result is a meaningless audit. Is it 

in society’s best interest that auditors freely turn a blind eye to management abuse and leave a 

false sense of security with the corporation? Isn’t it just as great a public policy risk that 

stakeholders place unfounded confidence in a public company’s management even though the 

auditor has evidence to indicate fraud?  The choice is affordable or meaningful. 

The public policy priority of a meaningful audit is evident in Canadian (and American) securities 

and corporate governance legislative regimes.140 They are built on principles of transparency, 

independence and disclosure.141 These regimes attempt to make accurate information available to 

stakeholders so that they may make informed decisions.142 Requiring audited financial 

statements is part of this meaningful disclosure and objective independent oversight.143 Inherent 

to the success of this regulatory approach is that the disclosed information is meaningful, 

accurate and not merely a rubber stamp of management.144 The securities regime sets the role of 

the auditor as “watchdog over”145 rather than “advocate for” management.146 Auditors must 

report wrongdoing to the audit committee, qualify opinions when irregularities are found, give 

notice of withdrawal and reasons, and have the right to speak directly to the shareholders when 

management is unresponsive.147 All of these checks and balances should put the auditor in 

conflict with wrong doing management. What alternative strategy is available to securities and 

corporate governance regulators if the audit is no longer independent of management? 

The intervenor CCGG argued this position in favor of auditor liability. It submits that 

independence from management should be secured by incentifying it.148 Recognizing a duty to 

corporation separate from the acts of management separates the interests of auditors from those 

                                                 

140 Anita Indira Amand, Shareholder Isolation and the Regulation of Auditors, 54 U OF T L. J. 25-27 (2004) 
141 POONAM PURI & JEFFREY LARSEN, CORPORATE GOVERNANCE AND SECURITIES REGULATION IN THE 21ST 

CENTURY, (Lexis Nexis, 2004) 129-130.  
142 Grace Hession, Auditor Independence and Liability in Canada: Are we Ready for Third Party Liability, 36 UBC 

L. REV. 575-620, ¶ 3 (2003). 
143 Id. ¶¶ 87-89. 
144 Id. ¶ 187 (citing Securities Act, R.S.O., ch. S-5, §1.1(1990) (the role of an audit is to foster goals of the act)). 
145 Bonnie Fish, Pointing the Finger at Professionals: The Responsibility of Lawyers and Other Gatekeepers for 

Corporate Governance Failures in CORPORATE GOVERNANCE AND SECURITIES REGULATION IN THE 21ST CENTURY, 

(Poonam Puri & Jeffrey Larsen, ed., LexisNexis, 2004) 98-100. See also Paton, supra note 7, ¶ 20 (more common 

term is gatekeeper as adopted by Professor Reiner Kraakman, Gatekeepers: The Anatomy of Third-Party 

Enforcement Strategy (1985) 2 J. L. ECON. & ORG. 53). 
146 Leon Trakman & Jason Trainor, The Rights and Responsibilities of Auditors to Third Parties: A Call for a 

Principled Approach, 31 QUEEN’S L. J. 148 – 205, ¶¶ 10 – 13 (2005); Ben-Ishai, supra note 7. Shareholder liability 

restored by statutory amendment: Securities Act, R.S.O. 1990, c. S-5, § 138.3 (Can.). 
147 Canadian Auditing Standards, CAS 200, Overall Objectives of the Independent Auditor and the Conduct of an 

Audit in Accordance with Canadian Auditing Standards 

http://www.oas.org/juridico/english/mesicic3_can_cas200.pdf  
148 Factum of the Intervener, Canadian Coalition for Good Governance, ¶ 3, Deloitte LLP v. Livent Inc., No. 36875 

(S.C.C., Jan 27, 2017) http://www.scc-csc.ca/WebDocuments-

DocumentsWeb/36875/FM040_Intervener_Chartered-Professional-Accountants-of-Canada.pdf  . 

http://www.oas.org/juridico/english/mesicic3_can_cas200.pdf
http://www.scc-csc.ca/WebDocuments-DocumentsWeb/36875/FM040_Intervener_Chartered-Professional-Accountants-of-Canada.pdf
http://www.scc-csc.ca/WebDocuments-DocumentsWeb/36875/FM040_Intervener_Chartered-Professional-Accountants-of-Canada.pdf
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of controlling management, facilitates an independent audit and thereby furthers the policy 

objectives underlying the corporate governance and securities regulatory regimes.  

Not to be forgotten is the element of control that the auditor has over the terms of their 

engagement. The extent of liability exposure and the purpose or reliance on the information can 

be qualified to limit the exposure of the auditor. In R v Imperial Tobacco,149 the lack of 

defendant control over its exposure to liability was a key factor in finding indeterminate liability. 

The government/defendant had no control over the number of consumers who smoke so the 

potential liability was indeterminate. An auditor is not similarly situated – the engagement letter 

or auditing contract can limit the use or purpose of the auditor’s work and therefore determine 

the class who could rely upon it, the amount of liability or consensually lower the standard of 

care.   

Therefore, a substantive assessment of competing public policies does not support negating an 

auditor’s prima facie duty to its client. Moreover, to require a public policy analysis of duty for 

each auditor negligence case would allow each judge to set his or her own balance between these 

competing policy objectives every time a duty analysis is undertaken. The Supreme Court is 

likely to recognize the hazard of this and resist the temptation to let a court substitute its own 

view of public policy priorities for that of the legislative regimes.150 

  2. Standard of Care 

As noted above, CPCA intervenor supports the expansion of public policy considerations into 

standard of care and damage assessment where it has not been previously recognized. 

Specifically as to the obligation to resign, it argued that including timely resignation in the 

standard will create an environment of premature resignation.151  The fear of vulture funds 

blaming auditors for delayed insolvency will trigger resignation forcing distressed companies 

into early insolvency.152  

With respect, this argument supports the imposition of liability for early as well as late 

resignation. Still CPCA asks the Supreme Court to apply this policy consideration to exclude the 

obligation to resign from the auditor standard of care even while admitting that provincial and 

territorial rules of professional conduct expressly acknowledge the obligation to withdraw or 

resign.153 Resignation should be done only as a last resort, according to the CPCA, and therefore 

should not be part of the legal standard of care.  

The Supreme Court is likely to recognize the incongruence of the CPCA position and draw the 

distinction between “no” obligation to resign and “a last resort” obligation to resign. The fact that 

resignation should be done as a last resort after an exercise in professional judgment is not the 

                                                 

149 [2011] 3 S.C.R. 45, 2011 SCC 42 ¶ 99 (Can.). 
150 Kerr v Danier Leather Inc., [2007] 3 S.C.R. 331, 2007 SCC 44, ¶ 38 (Can.) (as rational for narrow interpretation). 
151 CPCA factum, supra note 122, ¶¶ 4, 30, 49, 61(b). 
152 Id. ¶ 61. Of interest is the role of vulture funds in this case see Deloitte factum, supra note 53, ¶ 15. 
153 CPCA factum, supra note 122, ¶ 52; Amand, supra note 141, at 35-36. 
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same as saying it is not required to be done – it means breaches will be rare. If resignation is a 

recognized part of professional conduct by the governing association of accountants, it must 

form part of the standard of care.  Courts are able and routinely do set a high bar for breach of a 

standard so that an error in professional judgment is not always a breach of the standard of 

care.154 The exercise of professional judgment is present in other professions – doctors for 

example. It does not insulate the professional from liability.155 A doctor makes a 

recommendation to operate or not with professional judgment; it comes with liability risk for 

either decision and often turns out to be wrong without triggering liability.156 Only in the most 

obvious cases where the evidence indicates that the choice was clear and ignored will a doctor be 

liable for failing to operate when he should have or operating when he shouldn’t have.157 The 

same should be true of auditors. 

The answer for auditor’s liability is not to say that resignation is not part of the standard for it is 

clearly included in professional codes of conduct but rather to say the standard was not breached 

on the facts where the prevailing evidence suggests a mere error in judgment. It will be for the 

Supreme Court of Canada to say if, on the Livent facts, Deloitte should have reached its “last 

resort”. The intervenor takes no position on the facts.158 

In sum, the most logical position is to accept that timely resignation is part of the standard of 

care of an auditor but focus on the factual path to be followed in establishing it as a last resort. It 

is not a question of public policy to remove it. Incorporating a last resort component in the 

resignation standard will discourage premature resignation and limit the number of factual 

circumstances where breach would occur. 

  3. Damages 

The policy argument with respect to damages amounts to requesting a cap on high awards under 

the banner of indeterminate liability.  Existing damage principles of proportionality, proximity 

and remoteness159 allow a court to take the societal impact of a damage award into consideration. 

A new policy consideration is not needed. Indeterminate amount forms part of the indeterminate 

liability component of the duty analysis and need not be repeated at the point of quantification. 

                                                 

154 See e.g. Wilson v. Swanson, [1956] S.C.R. 804, 811-12 (Can.) (considering professional judgment of a doctor in 

medical malpractice case). 
155 Sherman, Irvin, The Standard of Care in Malpractice Cases, 4(2) OSGOODE HALL L. J. 222-242, 240 (1966) 

http://digitalcommons.osgoode.yorku.ca/ohlj/vol4/iss2/4 (a doctor’s standard of care is applied so that “a happy 

balance must be reached between a doctor being overly cautious and not cautious enough”). 
156 See e.g. Moss v. Zaw, (2009) 176 A.C.W.S .(3d) 546 (Can.)(finding the decision to operate without a prior 

colonoscopy a proper exercise of medical judgment even though it turned out that Dr. Zaw’s diagnosis was wrong).  
157 Ellsworth v Singer, 2016 ONSC 4281 ¶ 36 (Can.) (an error in medical judgment does not constitute a breach of 

the standard of care applying Wilson v. Swanson, [1956] S.C.R. 804 (Can.); liability imposed on informed consent 

basis). 
158  CPCA factum, supra note 122, ¶ 17. 
159 Mustapha v. Culligan, 2008 SCC 27, ¶¶ 12-14 (Can.) (The remoteness inquiry asks whether “the harm [is] too 

unrelated to the wrongful conduct to hold the defendant fairly liable” citing LINDEN, ALLEN M., AND BRUCE 

FELDTHUSEN, CANADIAN TORT LAW, 360 (8th ed., 2006). 

http://digitalcommons.osgoode.yorku.ca/ohlj/vol4/iss2/4


23 

 

The auditor does not need the assistance of the court to protect itself from excessive awards. The 

auditor is hired by the audit client using a contract. Deloitte was free to negotiate a liquidated 

damage clause or limitation of liability clause within the contractual negotiations.160 The Court 

of Appeal recognized the contractual freedom of the auditor and respected the market factors in 

play. 

In Cooper, while discussing duty, Chief Justice McLachlin considered the first factor in the 

policy considerations was “Does the law already provide a remedy?”161  On the Livent facts, the 

answer is yes. A contract will always exist between the auditor and its client and limits on 

liability have been enforced without regard to policy by the courts.162 Similarly, potential co-

defendants were not third partied to share liability with the auditor. Deloitte chose to assume the 

risk alone. Therefore public policy need not be invoked; the Court should not adopt 

extraordinary measures to protect Deloitte from liability when it had the legal tools available to 

protect itself and choose not to.  

Proportionality is a recognized and overriding common law damage quantification principle163 

and a recognized statutory principle associated with auditor liability.164 A judge is entitled to 

intervene to reduce an award where the total quantum is disproportionate with the degree of 

defendant misconduct or fault. 

                                                 

160 Provincial variation exists but see for example Felty v. Ernst & Young LLP, 2015 BCCA 445 (Can.)(holding that 

Chartered Professional Accountants Act S.B.C. 2015, ch. 1 (Can.) does not prohibit limiting liability); See CICA 

Handbook – Assurances s. 5110 (Terms of engagement: states only that an auditor engagement letter may include 

"any restriction of the auditor’s liability, when such a restriction is possible); Post Livent the Canadian Auditing and 

Assurance Standards Board (AASB) adopted ISAs as Canadian Auditing Standards (CASs) for the audits of 

financial statements – Terms of Engagement is now CAS 210. The civil liability for secondary market disclosure 

provisions of the Securities Act, R.S.O., ch. S-5 s. 138.3 (1990)(Ontario) and the Securities Act R.S.A. (Alberta) 

limit liability. The liability limits for experts such as auditors is the greater of $1,000,000 and the amount of fees 

received in the preceding 12 months. But see US difference Alan Reinstein et. al., How Certain Engagement Letter 

Clauses Affect the Auditor’s Assessment of Perceived Engagement Risk for Non-issuers, (2013) J. ACC., AUD. & FIN. 

1-24. Not a new perspective: Ivan F. Ivankovich, Accountants and Third Party Liability: Back to the Future 23(3) 

OTTAWA L. REV. 505-531, 528 (1991). 
161 Cooper v Hobart, [2001] 3 S.C.R. 537, 2001 SCC 79, ¶ 37 (Can.). 
162 See e.g. Felty v. Ernst & Young LLP, 2015 BCCA 445 (Can.) (holding that Chartered Professional Accountants 

Act does not prohibit limiting liability); Seidel v. Telus, [2011] 1 S.C.R. 531, 2011 SCC 15 ¶ 2 (Can.)(holding even 

contracts of adhesion will be enforced according to their terms); Tercon Contractors Ltd. v. British Columbia 

(Transportation and Highways), [2010] 1 S.C.R. 69, 2010 SCC 4 (Can.)(holding limitation of liability clauses are 

enforceable) . 
163 Whiten v. Pilot Insurance Co., [2002] 1 S.C.R. 595,2002 SCC 18, ¶¶ 74-76 (Can.)(quantum of the total award of 

compensatory and punitive damages should fit the misconduct of the defendant; a judge is entitled to intervene if the 

award exceeds the outer boundaries of a rational and measured response to the facts of the case (again in the context 

of additional punitive damages)).   
164 Canada Business Corporations Act, R.S.C., ch. C-44, § 237.3(1) (1985) (Can.). Degree of fault determines extent 

of damages as distinct from joint and several liability; Contributory Negligence legislation also recognizes 

apportionment based upon degree of fault Negligence Act, R.S.O., c N-1, § 3 (1990)(Can.) (modification of the 

common law of absolute bar). 
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In sum, public policy need not reappear in damages for procedural reasons - the arguments are 

incorporated into the second stage of the Anns test already and substantively they are not 

applicable to the auditor /client scenario. 

 C. What are the Limits of Separate Legal Identity? 

Finally, the Supreme Court should define the limits of corporate separate legal identity and the 

application of identification theory in the context of ex turpi causa’s shield of auditors. 

The separation and independence of a corporation from its stakeholders, ownership and 

management is a fundamental pillar of corporate law, and far more than a distinction of form.165 

From its inception, the corporation’s separate existence as a “legal person’ is recognized as 

essential in legislation166 and common law.167 In Hobarth v Rocky Mountain,168 a 2013 decision 

on directors liability by the Alberta Court of Appeal, Justice Slatter put it this way:  

The widespread recognition of the corporation as a separate legal person, coupled with 

limited liability of those associated with the corporation, was one of the most important 

legal-economic developments of the 19th century. The corporate legal entity allowed the 

conglomeration of small amounts of capital into large pools of capital needed for complex 

enterprises. It allowed those with managerial expertise to exploit those sums, and those 

with cash but no expertise to put their assets to work…. The point is that separate 

corporate existence, and the resulting limited liability, is not a loophole, a technicality, or 

a mischievous stratagem; it is an essential tool of social and economic policy.169 

Specific exceptions to limited liability170 developed over time where personal liability is 

imposed, primarily on shareholders, directors or officers, for improper behavior of the 

corporation or those operating it.171  Generally referred to as “piercing the corporate veil”,172 the 

shield of separate existence is lifted to impose liability on those behind the corporate entity. 

                                                 

165 Nicholls, Christopher. Piercing the Corporate Veil and the ‘Pure Form’ of the Corporation as Financial 

Innovation, 46 CAN BUS. L.J. 233 (2008). 
166 See e.g. Business Corporation Act R.S.O., ch. B-16,  § 15 (1990)(Can.); Canada Business Corporation Act R.S.C. 

ch. C-44, § 15 (1985)(CBCA), 16, Interpretation Act R.S.A., ch. 1-A, § 16 (2000)(Can.). 
167 Salmon v Salmon & Company Ltd., [1897] AC 22 (HC). 
168 2013 ABCA 57 (Can.) (a case involving personal liability for negligent misrepresentations made on in directorial 

capacity [Hobarth]). 
169 Id. ¶¶ 67-68. See Nicholls, supra note 165, at 252 (list three rationales for incorporation). 
170 As distinct from the concept of separate identity: Nicholls, supra note 165, at 251-253. 
171 Hobarth v. Rocky Mountain, 2013 ABCA 57, ¶ 69 (Can.); Consider statutory exceptions such as Canada 

Business Corporation Act R.S.C. ch. C-44 s 122 (1985), Securities Act, R.S.O. ch. S-5, s. 138.3 (1990) (Can.), 

Employment Standards Act 2000, S.O. 2000, ch. 41, s. 81 (Can.); However the Business Judgment Rule offers some 

protection Peoples v. Wise, [2004] 3 S.C.R. 461, 2004 SCC 68 (Can.). 
172 Scotia McLeod v People’s Jewellers Ltd., (1995) 26 O.R. 3d. 481 ¶ 25 (Can.). In the absence of findings of fraud, 

deceit, dishonesty or want of authority on the part of employees or officers, they are also rare. Those cases in which 

the corporate veil has been pierced usually involve transactions where the use of the corporate structure was a sham 

from the outset or was an afterthought to a deal which had gone sour. See Nicholls, supra note 164, at 234-35, 238-

39. 



25 

 

Judges have typically been free to decide when it is just, fair or economically sensible to pierce 

the veil.173 Much attention has been paid to when the corporate veil should be lifted to impose 

personal liability on directors in the unintentional tort context, and concurrent liability on both 

human and corporate entity can result.174 However, Justice Slater insightfully notes that “Care 

must be taken in applying in one context generalized statements of principle made in another 

context.”175 

Under normal business conditions the acts of those operating the company are generally 

considered to be the actions of the company when done in furtherance of the company’s 

business.176 This is the only way a corporation could carry on business, contract and so on. 

Typically, the maxim of separate legal existence is applied to assign performance obligations to 

the corporation rather than to the human negotiators and insulate well behaved stakeholders in a 

corporation from the liabilities of the company.  

Livent challenges the concept of separate legal existence in the reverse situation and obviously an 

entirely different context – the veil is not being lifted to expose the persons behind the veil, the 

court is being asked to reach behind the veil to consolidate human actions with the corporation 

and punish the corporation as well as the human actors. The development of the attribution rules 

and/or identification theory became necessary to address this context – it is not always clear 

when natural persons are acting for the benefit of the corporate entity and sometimes the 

corporation needs protection from its stakeholders. Emerging over one hundred years ago in a 

civil context,177 the identification theory became important to fulfill or decide the mens rea 

requirement before a corporation could be found criminally liable. It was designed to be a sword 

to punish wrongdoing companies not as a shield to protect others from the corporation. 178 Its use 

as a shield in civil proceedings was a by-product and not the purpose for which the theory was 

developed.179 

In the criminal context the common law test for identification180 set out in Canadian Dredge has 

been replaced with a statutory one.181 There is doubt about whether the now outdated criminal 

definition should still be applied in the defensive civil context to shield a defendant alleging ex 

                                                 

173 Nicholls, supra note 165, at 237. 
174 See discussion of concurrent liability in tort and contract can be the result see BG Checo International Ltd. v. 

B.C. Hydro & Power Authority [1993] 1 S.C.R. 12 (Can.). 
175 Hobarth v. Rocky Mountain, 2013 ABCA 57 ¶ 72, leave to appeal ref'd [2013] S.C.C.A. No. 160 (Can.). 

Consider parallels with the Indoor Management Rule: Nicholls, supra note 165, at 243-44. 
176 Applying agency law and principles of vicarious liability; London Drugs Ltd. v. Kuehne & Nagel International 

Ltd., [1992] 3 S.C.R. 299, 460-61 (Can.) (duty of employee was primary and corporation liability was secondary via 

vicarious liability); Hobarth v. Rocky Mountain, 2013 ABCA 57, ¶ 79 (Can.). 
177 Lennard’s Carrying Co., Ltd. v. Asiatic Petroleum Co., Ltd., [1915] A.C. 705, 713 (U.K.) (as a sword not a 

shield). 
178 MacPherson (2007), supra note 106, ¶ 8. 
179 Id. ¶¶ 11-12. 
180 MacPherson (2005), supra note 108, ¶¶ 9-10 (test required directing mind, acting within scope of authority, for 

the benefit of the corporation). 
181 Criminal Code R.S.C. 1985, c. C-46, §§ 22.1-22.2 (a wider range of organizations are now exposed to criminal 

liability not just business corporations). 
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turpi causa.182 A context specific test designed for the civil application may be more 

appropriate183 and the Supreme Court could offer direction on a custom designed civil test. 

According to Justice Blair,184 one cannot apply identification theory to attribute human acts to a 

company without considering the reason it is being applied – not just the civil context but for the 

use of ex turpi causa defense specifically. Attribution must further the purpose of ex turpi causa 

or it should not be done. Therefore the public policy argument focuses on the purpose underlying 

the ex turpi defense and not identification theory. Put another way protecting Deloitte from 

Livent’s claims must trigger the ex turpi causa mandate or there is no point in attributing the 

Gottlieb/Drabinsky fraud to Livent.  Attribution is not done in isolation nor for all purposes and 

the relative blameworthiness of the parties is not the focus.185 The integrity of the court is the 

overriding consideration because the purpose of the ex turpi causa defense is to prevent the court 

from being tool for wrongdoing. The public policy question is “How will the public view the 

court system if it protects Deloitte or facilitates Livent?”. 

The purpose of ex turpi causa is to prevent the administration of justice from becoming a tool of 

abuse – to enforce a technically entitled but morally underserved benefit. Using the justice 

system to obtain a benefit from wrongful acts turns the court system into an accomplice in the 

wrongdoing. This is an abuse of the justice system that diminishes its reputation in the eyes of 

the public – ex turpi causa allows a court to refuse to enforce a technical right if the result would 

be to make the court system an accomplice in wrongdoing. In simple terms, it ensures that the 

justice system is a tool for good not evil.  

A court should only interfere to block a technical right when it is satisfied that the justice system 

would otherwise be compromised. Deloitte bears the burden of establishing that ex turpi causa 

should be applied to preserve the integrity of the justice system – it is not a matter of right.186 

The analysis must focus on whether society would be outraged if the court were to uphold the 

benefit. This is an assessment to be done irrespective of the strict application of tests for 

attribution and identification theory.187  

Without repeating the policy arguments discussed above, the justice system could be criticized 

for setting its own policy priorities188 if it allowed itself to be used by Deloitte to step around the 

watch dog obligations assigned to it under securities and corporate governance regulatory 

regimes.  Livent is not a case with an innocent victim and one wrongdoer, the facts are not so 

clear cut as to support intervention.  

V. Conclusion: Lasting Contribution to Auditor Liability Jurisprudence 

                                                 

182 MacPherson (2007), supra note 106, ¶¶ 83-85. 
183 Id. ¶ 85. 
184 Livent 2016 ONCA 11 ¶¶ 80, 113-114.  
185 British Columbia v. Zastowny,[2008] 1 S.C.R. 27, 2008 SCC 4, ¶ 20 (Can.) (the only justification is the integrity 

of the justice system). 
186 Id. ¶ 20 (burden is on the defendant). 
187 MacPherson (2005), supra note 108, at 480-82, 486. 
188 Kerr v. Danier Leather Inc., [2007] 3 S.C.R. 331, 2007 SCC 44, ¶ 38 (Can.). 
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Contrary to all the hand ringing that led up to the Livent decision, the case will be remembered as 

“nothing special”; nothing special enough to negate the duty owed by an auditor to its client and 

nothing special enough to justify attribution of the fraud to the company and thereby protect its 

auditor. The Court of Appeal’s public policy positions on both the negligence and attribution 

analysis concluded that the circumstances were not special enough to interfere with the 

traditional principles of auditor’s liability. 

Livent will not be the undoing of Hercules but rather, it will be seen as an application of it. 

Livent preserves the middle ground where auditors retain exposure to some but not all liability. It 

will not be a loophole through which shareholders shelter their losses under the umbrella of 

corporate identity nor will it be the complete barrier that would insulate auditors from all liability 

to their corporate clients simply because their profits (and losses) are ultimately visited upon 

stakeholders. It will provide certainty in the law and yet contextual flexibility. 

When all is said and done the lasting contribution to auditor liability from Justice Blair’s Court 

of Appeal reasons will be drawn from the Court’s conclusion that Deloitte had become “too 

accommodating of its client – something driven by the threat of losing its high-profile and high-

flying client – and in the process [Deloitte]… lost its professional objectivity and its required 

attitude of professional skepticism.”189 Put another way – being tricked by your client is different 

from letting your client trick you. The particulars of Deloitte’s inappropriate behavior will fade; 

the path followed to arrive at that conclusion will last. 

Future decisions will wrestle a new with auditor behavior to determine what is too 

accommodating or to define modern levels of professional objectivity and attitudes of 

professional skepticism. Ultimately each case will be judged on its own facts and the standards 

will be time sensitive. The Livent facts will be placed in a juridical time capsule with little 

relevance to those occurring after the turn of century when auditing standards, both professional 

and regulatory, were drastically revamped. In hindsight it will appear ludicrous (if it doesn’t 

already) that Messina moved seamlessly from auditor to client or that generally accepted 

accounting standards should vary dramatically by country. It will be the phrases and the formula 

not the facts that will be Livent’s lasting contribution. 

The twenty year delay in considering the Livent story is a benefit to future courts as the Court of 

Appeal articulated the formula to retroactively build a time sensitive standard of care for auditors 

that allows for contextual adaptation. It considers the facts of the case in light of the statutory and 

regulatory framework of the time and the then prevailing professional standards.190 “Facts vary 

and the governing statutory, regulatory and professional requirements evolve over time but they 

all contribute to the setting in which the standard is to be applied.”191 It will be for the Supreme 

Court of Canada to decide where the public policy line should be drawn for auditor liability 

remembering that there is not just one policy, nor one stakeholder interest at issue. 

                                                 

189 Livent 2016 ONCA 11 ¶ 248. 
190 Id. ¶ 190. 
191 Id. 


