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Developments in the law are making the corporate form more opaque 

and allowing the agents who animate it to escape individual accountabil-

ity for their actions. The law now provides protection for agents to engage 

in widespread frauds that inflict massive harm on the public. This article 

challenges the academic orthodoxy that shareholder and director liability 

are enough to control agent behavior by developing a paper dragon anal-

ogy to focus on the importance of agents in corporate animation. Lack of 

agent accountability encourages the patterns of fraud that caused the fi-

nancial crisis in which forty-five percent of the world’s wealth disap-

peared, and which continue to be repeated. The article reveals how mak-

ing the corporate form more opaque has led to the destruction of corpo-

rate conspiracy charges for individuals and now the implosion of securi-

ties law as a method of disciplining agents. The article concludes with a 

call for both watching the paper dragon and the need to track the dancers 

who move its feet. 
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 “The truth is like poetry. And most people f***ing hate poetry…” 

—from The Big Short, the 2016 Best Picture Oscar-nominated movie 

about the financial crisis  

INTRODUCTION  

Instead of hollow procedural shells, modern corporations should be un-

derstood as paper dragons in a parade—costumes animated by agents who 

are the dancers under the fabric that make it move. When the behavior of 

these agents is coordinated to commit large-scale wrongdoing and to inflict 
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damage on members of the public, the law should return to the traditional 

position of penalizing the behavior of the agents as individuals.  

Developments in the law, however, are making the paper dragon cos-

tume more opaque and allowing the agents who animate it to escape indi-

vidual accountability for their actions. The law now provides protection for 

agents to engage in widespread frauds that inflict massive harm on the pub-

lic. This article challenges the academic orthodoxy that shareholder and 

director liability is enough to control agent behavior. It examines how 

changes in the law encourage the patterns of fraud that caused the financial 

crisis in which forty-five percent of the world’s wealth disappeared, and 

which continue to be repeated. The article reveals how making the corpo-

rate form more opaque—what this article describes as form-hardening—has 

led to the destruction of corporate conspiracy charges for individuals and 

now the implosion of securities law as a method of disciplining agents. The 

article concludes with a call for both watching the dragon and the need to 

track the dancers who move its feet. 

A. The Dangers of Form-Hardening 

There is a compelling need to describe and address this issue now. Pub-

lic frustration with the ability of white-collar criminals to escape prosecu-

tion has been boiling over. Most notably, not a single top executive1 has 

been held criminally responsible for his or her coordinated misconduct lead-

ing to the recent financial crisis. Mortgage fraud led to the collapse of inter-

national markets in August 2007 and created toxic assets poisoning the fi-

nancial system for years afterwards. Forty to forty-five percent of the 

world’s wealth was destroyed by this fraud.2 In addition, the costs of large-

scale coordinated wrongdoing under dragon costumes are beginning to 

mount from $22 trillion in the 2007-08 financial crisis,3 to the $18.7 billion 

settlement of BP’s 2010 Deepwater Horizon oil spill,4 to impacts on $300 

                                                      
1 See, e.g., Jason M. Breslow, Holder Sets Deadline in Final Push for Financial Crisis Cases, 

PBS.ORG (Feb. 18, 2015), http://www.pbs.org/wgbh/pages/frontline/business-economy-financial-

crisis/untouchables/holder-sets-deadline-in-final-push-for-financial-crisis-cases (“For more than four 
years, authorities have struggled to successfully prosecute a Wall Street bank or its executives for al-

leged misconduct during the financial crisis.”). 
2 See Megan Davies and Walden Siew, 45 Percent of World’s Wealth Destroyed: Blackstone CEO, 

REUTERS NEWS SERV. (Mar 10, 2009), http://www.reuters.com/article/2009/03/10/us-blackstone-

idUSTRE52966Z20090310 (“Between 40 and 45 percent of the world’s wealth has been destroyed in 

little less than a year and a half…. This is absolutely unprecedented in our lifetime.”). 
3 Eleazar David Melendez, Financial Crisis Cost Tops $22 Trillion, GAO Says, HUFF. POST (Feb. 

14, 2013), http://www.huffingtonpost.com/2013/02/14/financial-crisis-cost-gao_n_2687553.html. 
4 U.S. Dep’t of Justice, Press Release, Stmt. by Att’y Gen. Loretta E. Lynch on the Agreement in 

Principle with BP to Settle Civil Claims for the Deepwater Horizon Oil Spill (July 2, 2015), 

http://www.justice.gov/opa/pr/statement-attorney-general-loretta-e-lynch-agreement-principle-bp-settle-

civil-claims. 
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trillion in loans from wide-scale 2012-15 LIBOR5 manipulation,6 and the 

still-emerging costs of Volkswagen’s 2015-16 engineering fraud already 

estimated at $87 billion.7 

To compare the scale of white collar crime to other types of crime, the 

FBI estimates that the total cost of all property crime in 2014 from burglary, 

larceny-theft, and motor vehicle theft was $14.3 billion.8 This total is rough-

ly 0.06 percent of what the financial crisis cost the U.S. economy,9 and six-

teen percent of the potential costs of fraudulent emissions-controls at the 

single company of Volkswagen.10   

While the cost of white collar crime continues to increase,11 the number 

of white collar cases being brought is at a twenty-year low.12 White collar 

prosecutions have declined more than thirty-six percent from 1995.13 Prose-

cutions of individuals for white collar crime are particularly rare.14 Profes-

sor Garrett documents that, between 2001 and 2012, the U.S. Department of 

Justice (“DOJ”) failed to charge individuals at all for crimes in sixty-five 

percent of the 255 cases it prosecuted.15 Public figures such as U.S. Senator 

Elizabeth Warren have called for “time to stop recidivism in financial 

crimes and to end the ‘slap on the wrist’ culture that exists at the Justice 

Department and the [Securities and Exchange Commission (“SEC”)].”16 

                                                      
5 LIBOR is the IntercontinentalExchange London Interbank Offered Rate. See LIBOR manipula-

tion discussion infra Part II. 
6 James McBride, Christopher Alessi, & Mohammed Aly Sergie, Understanding the Libor Scandal, 

COUNCIL ON FOREIGN REL. (updated May 21, 2015), http://www.cfr.org/united-kingdom/understanding-

libor-scandal/p28729. 
7 Alanna Petroff, Volkswagen Scandal May Cost Up To $87 Billion, CNN MONEY (Oct. 2, 2015), 

http://money.cnn.com/2015/10/02/news/companies/volkswagen-scandal-bp-credit-suisse/. 
8  U.S. Dep’t of Justice, FBI Releases 2014 Crime Statistics (last visited Oct. 14, 2015), 

https://www.fbi.gov/about-us/cjis/ucr/crime-in-the-u.s/2014/crime-in-the-u.s.-2014/resource-pages/fbi-

releases-2014-crime-statistics. 
9 Melendez, supra note 3. 
10 Petroff, supra note 7. 
11 Morreale, Hiding in Plain Sight: The Spiraling Cost of White-Collar Crime, COMPREHENSIVE 

FIN. INVESTIGATIVE SOL. (Aug. 19, 2015), http://www.aitcfis.com/2015/08/19/hiding-in-plain-sight-the-
spiraling-cost-of-white-collar-crime/. 

12 David Sirota, Matthew Cunningham-Cook, and Andrew Perez, US Prosecution of White Collar 
Crime Hits 20-Year Low: Report, INT’L BUS. TIMES (Aug. 4, 2015 7:50 AM EDT), 

http://www.ibtimes.com/us-prosecution-white-collar-crime-hits-20-year-low-report-2037160. 
13 TracReports, Federal White Collar Crime Prosecutions At 20-Year Low (last visited Oct. 16, 

2015), http://trac.syr.edu/tracreports/crim/398/ (see data in table). Prosecutions increased slightly in the 

wake of the 2007-08 financial crisis, and then went back down. Id. The number of prosecutions project-
ed for 2015 is down twelve percent from 2014 and almost thirty percent from 2010. Id. 

14  Michael Rothfeld, Firms Are Penalized, But Workers Aren't, WALL ST. J. (Jan. 17, 2014), 

http://online.wsj.com/news/articles/SB20001424052702304419104579324962459771186. 
15 BRANDON GARRETT, TOO BIG TO JAIL: HOW PROSECUTORS COMPROMISE WITH CORPORATIONS 

(2014); Rothfeld, supra note 14. 
16 Barney Jopson & Gina Chon, Anti-Wall Street Senator Lambasts Bank Non-Prosecution Deals, 

FIN. TIMES (Apr. 15, 2015), http://www.ft.com/intl/cms/s/0/bce88134-e394-11e4-9a82-

00144feab7de.html; see also DAVID LARCKER & BRIAN TAYAN, A REAL LOOK AT REAL WORLD CORPO-
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In September 2015, the DOJ announced new guidelines, referred to as 

the Yates Memorandum, for prosecuting white collar crime and attempting 

to hold individuals more accountable for corporate actions.17 Commentators 

have been correctly skeptical of how effective the Yates Memorandum will 

be, in part because its policies merely institutionalize the practices of a few 

aggressive offices for the rest of the country.18  

The entire debate about why the government has not held corporate 

agents responsible for their misconduct, however, is missing the critical de-

velopment in the law that handicaps prosecutions of white collar crime.19 

The government may announce new political will to prosecute individuals, 

but its bluster has little meaning. Because the law to hold agents accounta-

ble is not functioning properly, the unspoken and heretical truth is that the 

government has lost—and it will continue to lose—these cases unless the 

law changes. 

B. How the Corporate Form is Hardening 

The paper dragon costume is becoming more opaque. As the very invo-

cation of a corporate20 presence shuts down examination whether a corpora-

tion’s agents have committed wrongdoing, the corporate form becomes an 

                                                                                                                           
RATE GOVERNANCE 11–12 (2013) (“Approximately 8 percent of publicly traded companies each year 
have to restate their financial results due to previous manipulation or error. Approximately 10 percent of 

Chapter 11 bankruptcy cases involve allegations of fraud. . . . These are shocking figures that suggest 

agency problems are widespread and should not be ignored.”); Steven L. Schwarcz, Corporate Risk-
Taking and the Decline of Personal Blame, HARV. L. SCH. F. ON CORP. GOVERNANCE AND FIN. REG. 

(Feb. 12, 2015) (describing systemic danger from the “type of increasingly common risk-taking that led 

to the financial crisis”). 
17 Mem. from Sally Quillian Yates, Dep. Attn’y Gen., U.S. Dep’t of Justice, to U.S. Attn’ys Gen. 

(Sept. 9, 2015), http://www.justice.gov/dag/file/769036/download [hereinafter Yates Mem.]. 
18 See, e.g., Elizabeth E. Joh & Thomas W. Joo, The Corporation As Snitch: The New DOJ Guide-

lines On Prosecuting White Collar Crime, 101 VA. L. REV. ONLINE 51 (Oct. 30, 2015); Ben Protess & 

Matt Apuzzo, Justice Dept. Vow to Go After Bankers May Prove a Promise Hard to Keep, N.Y. TIMES 
(Sept. 10, 2015), http://www.nytimes.com/2015/09/11/business/dealbook/challenges-remain-for-justice-

dept-in-prosecuting-executives.html. 
19 J.S. Nelson, Where are the Prosecutions for Corporate Conspiracy? THE CONGLOMERATE: BUS., 

LAW, ECON. & SOC’Y (Jan. 21, 2015), http://www.theconglomerate.org/2015/01/where-are-the-

prosecutions-for-corporate-conspiracy.html [hereinafter Prosecutions]; J.S. Nelson, Corporate Conspir-
acy Charges for the Financial Crisis, THE CONGLOMERATE: BUS., LAW, ECON. & SOC’Y (Jan. 20, 2015), 

http://www.theconglomerate.org/2015/01/corporate-conspiracy-charges-for-the-financial-crisis.html 

[hereinafter Corporate Conspiracy Charges]. 
20 Because the doctrines in this area of law use the term “corporation” broadly to cover all types of 

enterprises, this Article uses the term in the same way. See, e.g., Robin Miller, Annotation, Construction 
and Application of "Intracorporate Conspiracy Doctrine" as Applied to Corporation and Its Employ-

ees—State Cases, 2 A.L.R. 6th 387, § 3 (2005, updated through Jan. 2016) [hereinafter ALR] (“While the 

intracorporate conspiracy doctrine is typically applied to business corporations, it applies to corporations 
generally, including religious corporations and municipal corporations and other governmental bodies. 

The doctrine applies to all levels of corporate employees, including a corporation’s officers and directors 

and owners who are individuals.”)(footnotes omitted). 
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opaque cover that protects agents from liability for coordinating and perpe-

trating large-scale illegal actions.21 

Form-hardening is the confluence of three legal streams. First, as rul-

ings in the wake of Citizens United22 strengthen the corporate form, an un-

foreseen and little-discussed consequence of corporate uber-personhood is 

the disappearance of agents underneath the paper dragon costume. In Hobby 

Lobby,23 for example, the religious preferences of the employees who com-

prise the corporation disappear under the corporation’s cloak of religious 

expression.24 This author has written a separate piece on the reasoning of 

these decisions with the explicit purpose of highlighting the arguments that 

the dissenting justices could use to counter future form-hardening.25 

Second, the intracorporate conspiracy doctrine has quietly become 

widespread and powerful.26 This so-called unity doctrine provides immunity 

to all types of associations from conspiracy prosecution, based on the legal 

fiction that an enterprise and its agents are a single actor incapable of the 

meeting of two minds to form a conspiracy.27 This formulation of the law 

allows the coordinated misbehavior of agents underneath the costume of 

that single actor to escape without accountability. 

Third, disclosure-based enforcement schemes further disguise the ac-

tions of agents under the paper dragon costume. A large percentage of white 

collar prosecutions are now brought by the SEC and other agencies under 

disclosure-based schemes such as securities fraud.28 Strict liability enforce-

                                                      
21 See, e.g., court rulings enabling the cover-up of sex abuse by priests within the Roman Catholic 

Church. J.S. Nelson, The Intracorporate Conspiracy Trap, 36 CARDOZO L. REV. 3, 1019-1023 (2015) 
[hereinafter Trap] (describing cases and history). 

22 Citizens United v. FEC, 558 U.S. 310, 342–43 (2010). 
23 Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751 (2014). 
24 Id. at 2759; see also Eric W. Orts & Amy Sepinwall, Privacy and Organizational Persons, 99 

MINN. L. REV. 2275, 2292-95 (2015) (making the argument that constitutional organizational rights 
should now be divided into “‘primary’ rights, which reside with the organizations in the first instance or 

‘secondary’ rights, which are asserted by an organization to protect the underlying individual rights of 

members or participants in the organization”). 
25 J.S. Nelson, Smothering the Agents (forthcoming 2016, on file with author) [hereinafter Smoth-

ering]. 
26 J.S. Nelson, The Corporate Conspiracy Vacuum, 37 CARDOZO L. REV. 1, 257–59 (2015) [herein-

after Vacuum] (describing development and cases); ALR, supra note 20, §3. 
27 16 AM. JUR. 2D Conspiracy § 56 (2009) [hereinafter Conspiracy]. 
28 Stephen Dockery, The Morning Risk Report: SEC Carries the Load in Recent FCPA Cases, Risk 

& Compliance, WALL ST. J. (Oct. 5, 2015). According to practitioners such as FCPA lawyer Michael 

Volkov, “[t]his is the year of SEC FCPA enforcement…. The SEC continues to plug along with steady 

and consistent enforcement actions, demonstrating that its investment in the reorganization and addition-

al resources is finally bearing fruit.” Id. The DOJ is far behind the SEC and similar agencies in bringing 

cases. As this Article argues, the shape of the law is partly to blame for the decrease in broader enforce-

ment. Volkov merely attributes “personnel changes, bureaucratic impediments, and other inexplicable 
factors” for the DOJ’s lack of productivity. Id. But even the Commodity Futures Trading Commission 

(CFTC) is relying on this form of enforcement. Sidley Austin LLP, The CFTC Asserts Its Broader Fraud 

Jurisdiction and Steps Into The World of Insider Trading (Without Actually Calling It That), LEXOLO-
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ment of these regimes29 contributes to the rapid cycling of top executives;30 

it hampers the executives’ ability to investigate wrongdoing within the 

company;31 and, in combination with near universal directors’ & officers’ 

insurance coverage, it discourages executive cooperation.32 Provisions in 

the DOJ’s new Yates Memorandum will only further disincentivize execu-

tives from disclosing what they do know about the wrongdoing within a 

corporation.33 

In addition, the disconnect in disclosure-based regulatory prosecutions 

between who is prosecuted and which agents actually commit the wrongdo-

ing creates hypocritical outcomes.34 Businesses, for example, now effective-

ly appoint a “Vice-President of Going to Jail” with the understanding that 

sacrificing this officer will placate prosecutors while the rest of the organi-

zation continues to engage in long-term wrong-doing.35 Where there is pres-

sure to deliver results without checks on methods—or willing blindness to 

the details of the methods to achieve those results—large-scale fraud is or-

chestrated and becomes pervasive within organizations.36 Meanwhile, the 

                                                                                                                           
GY.COM (Dec. 29, 2015), http://www.lexology.com/library/detail.aspx?g=89a46991-d72c-4cf1-b7dc-

3927ca78ce0c&utm. 
29 See, e.g., Amy Sepinwall, Responsible Shares and Shared Responsibility: In Defense of Respon-

sible Corporate Officer Liability, 2 COLUM. BUS. L. REV. 371 (2014) (describing why responsible corpo-
rate officer doctrine is, and arguing why it should remain, a strict liability program). 

30 Vacuum, supra note 26, at 286-88 (discussing the problems of strict liability schemes in control 
person liability doctrine and responsible corporate officer doctrine); see also At Many Big Companies, 

New Blood Refreshes Finance Teams, WALL ST. J. (Dec. 29, 2015, 9:35 p.m. ET), 

http://www.wsj.com/articles/at-many-big-companies-new-blood-refreshes-finance-teams-1451350246 
(“As many as a quarter of the companies in the S&P 100 index hired or announced a new leader for their 

finance team in 2015 or said that one was leaving….”). 
31 Vacuum, supra note 26, at 288. 
32 Id. at 287. 
33 As the pressure on corporations to disclose increases, even the author of the Yates Memorandum 

admits that “less corporate cooperation could mean fewer settlements and potentially smaller overall 
recoveries by the government.” Peter J. Henning, White Collar Watch, The Prospects for Pursuing Cor-

porate Executives, N.Y. TIMES (Sept. 14, 2015), 

http://www.nytimes.com/2015/09/15/business/dealbook/theprospects-for-pursuing-corporate-
executives.html (quoting Deputy Attorney General Yates). 

34 Consider, for example, the very public exposure of misconduct at Volkwagen in the fall of 2015. 
Few people believe the company’s official explanation that “a couple of engineers” were responsible for 

installing a deceptive emissions control program on eleven million diesel cars. See, e.g., Editorial Board, 

VW Needs to Come Clean, Now, N.Y. TIMES (Oct. 8, 2015), 
http://www.nytimes.com/2015/10/09/opinion/vw-and-michael-horn-need-to-come-clean-now.html. 

35 Ironically, even the DOJ knows that this phenomenon is happening. See, e.g., Matt Apuzzo & 
Ben Protess, Justice Department Sets Sights on Wall Street Executives, N.Y. TIMES (Sept. 9, 2015), 

http://www.nytimes.com/2015/09/10/us/politics/new-justice-dept-rules-aimed-at-prosecuting-corporate-

executives.html (quoting Deputy Attorney General Yates as saying “[w]e’re not going to be accepting a 

company’s cooperation when they just offer up the vice president in charge of going to jail”). 
36 J.S. Nelson, Patterns of Retrenchment (forthcoming 2016, on file with author) [hereinafter Re-

trenchment] (describing exactly these pressures in the Volkswagen scandal); accord Jack Ewing, 

Volkswagen Says Whistle-Blower Pushed It to Admit Broader Cheating, N.Y. TIMES (Nov. 8, 2015), 

http://mobile.nytimes.com/2015/11/09/business/international/volkswagen-says-whistle-blowers-pushed-
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dissatisfaction of courts and juries with securities law prosecutions for be-

havior that should be pursued as substantive criminal acts is leading to the 

destruction of the few tools prosecutors now have against mid-level agents. 

This Article makes its argument in an Introduction, four Parts, and a 

Conclusion. Part I develops a paper dragon analogy to illustrate the growing 

distinction between how corporate forms are now treated and what would 

otherwise be the results of agent misconduct under traditional applications 

of criminal and tort law. This Part further demonstrates how form-hardening 

abuses are not solved by veil-piercing analysis or considerations of share-

holder liability and capital flows. Part II describes the patterns of agent mis-

conduct under the dragon costumes as revealed in the 2015 Nomura case 

and aggregate data on the U.S. marketplace. Parts III and IV trace two of 

the three streams in the law that contribute to form-hardening. Part III ex-

plores significant developments in the intracorporate conspiracy doctrine’s 

troubling imposition of corporate unity. Part IV reveals new repercussions 

from disclosure-based enforcement’s selection of a corporate representative 

to scapegoat for corporate crimes. The Conclusion urges an end to immuni-

ty for agents under the dragon costume to engage in the sustained and coor-

dinated wrongdoing that profits themselves and the corporation, but that 

inflicts large-scale harm on the public. 

I .  THE PAPER DRAGON OF CORPORATE ANIMATION  

Making the paper dragon costume more opaque disguises agents’ ac-

tions and subverts traditional principal-agent liability principles.37 Another 

way to envision this same phenomenon is to discuss a hardening of the cor-

porate shell. Literally, in common terminology, a “corporate shell” is a legal 

entity with no employees or operations.38 The law is adopting this vision of 

a hollow corporation when it examines live corporations filled with agents 

and engaged in operations. It pretends that those agents do not exist and that 

the corporation’s actions somehow manifest on their own. The corporate 

shell—or the paper dragon costume, when we reintroduce the presence of 

agents and the animation of a corporation—becomes more opaque as the 

                                                                                                                           
it-to-admit-gas-car-cheating.html (“Employees were afraid to admit to [VW’s German CEO] that they 

could not meet the goals, and decided to cheat.”). 
37 These arguments about how intracorporate conspiracy immunity fails to comport with traditional 

tort, criminal, and agency law were fully developed in a sister work to this Article. Trap, supra note 21, 

at 1002-13. 
38 See, e.g., Launderers Anonymous: A Study Highlights How Easy It Is to Set Up Untraceable 

Companies, THE ECONOMIST (Sept. 22, 2012), http://www.economist.com/node/21563286 (defining the 

common understanding of a shell company as existing “on paper only, with no real employees or offic-
es”); accord Investopedia, Shell Corporation, 

http://www.investopedia.com/terms/s/shellcorporation.asp. 
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law loses its ability to recognize the actions of agents underneath that cover 

and to penalize their individual behavior. 

A. Distinctions from Related Analysis and Academic Literature 

This Article will provide further detailed descriptions of how form-

hardening is being encouraged across U.S. law and how it insulates agent 

wrongdoing.39 Because this is the first Article to identify form-hardening as 

its own phenomenon, however, the idea must be distinguished from related 

analysis and other academic work in this area.40 

First, form-hardening abuses require a different inquiry than can be 

solved by traditional notions of piercing the corporate veil or even new de-

velopments in reverse-veil piercing.41 A previous article in this series exam-

ined how courts are misusing these and related common-law doctrines to 

fill the vacuum of individual accountability for corporate conspiracy left, 

for example, by growth of the intracorporate conspiracy doctrine.42  

In fact, the hardening of the paper dragon’s scales to hide agents’ ac-

tions moves in the opposite direction as veil-piercing analysis. Veil-piercing 

analysis now primarily revolves around “alter-ego” theories of abuse of the 

corporate form: essentially that the individual has used a “dummy” corpora-

tion to act for him or herself.43 But the more opaque the dragon costume 

becomes, the less veil-piercing applies. No public corporation, for example, 

has ever been pierced.44 In part because there are too many layers of princi-

pal-agent control and corporate formalities for a single person to abuse, 

veil-piercing analysis based on the alter-ego theory must fail for large cor-

porate entities.45 

Moreover, form-hardening has pushed corporate misbehavior in differ-

ent directions than can be reached by veil-piercing tools. Abuse of the cor-

                                                      
39 See infra Parts II-V. 
40 The media is more attuned to the corporate shell game than the academic press. The phrase 

“shell game,” for example, has been used to describe forms of real estate fraud. Stephanie Saul, Real 

Estate Shell Companies Scheme to Defraud Owners Out of Their Homes, N.Y. TIMES (Nov. 7, 2015), 

http://www.nytimes.com/2015/11/08/nyregion/real-estate-shell-companies-scheme-to-defraud-owners-
out-of-their-homes.html. 

41 Vacuum, supra note 26, at 271-83 (distinguishing veil-piercing); id. at 301-04 (reverse-piercing). 
42 Id. at 270-304. 
43 WILLIAM MEADE FLETCHER ET AL., FLETCHER CYCLOPEDIA OF THE LAW OF CORPORATIONS § 

41.10, at 60. (perm. ed., rev. vol. 2013). 
44 Robert Thompson, Piercing the Corporate Veil: An Empirical Study, 76 CORNELL L. REV. 1036, 

1037 (1991). 
45 Vacuum, supra note 26, at 290; accord Sarah Coleman & Jonathan Friedler, The Road to Reform 

in the Wake of Kiobel: Multinational Corporations and Socially Responsible Behavior, 13 J. INT'L BUS. 
& L. 191, 199 (2014) (“As a practical matter, [veil-piercing] does not affect the conduct of large corpo-

rations and is functionally irrelevant to [multinational corporations].”). 
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porate form has evolved for large-scale entities.46 Rather than a single per-

son hiding abuse through her control of the whole corporate form, the cor-

poration hides abuse by delegating to its agents pieces of abusive behav-

ior.47 This Article discusses these delegations in more detail infra at Part 

IIA. 

As the dragon costume becomes more opaque, businesses layer cos-

tumes to further disguise the wrongdoing of agents.48 In corporate law par-

lance, this is the “stacking” of corporate shells. The more layers of dragon 

costumes are added, the more difficult it becomes to impose liability 

through the combined forms.49 This Article returns to new evidence of the 

layering of dragon costumes—the “stacking” of corporate shells—to dis-

guise wrongdoing in the financial crisis and other large-scale coordination 

of agents infra at Part IIB. 

Layering costumes to disguise wrongdoing exploits both veil-piercing 

weaknesses and works particularly well in the climate of corporate form-

hardening.50 Despite the public policy argument that veil-piercing should be 

stronger in the corporate parent-subsidiary context exactly because courts 

may not be piercing back an individual,51 the data show that courts are 

much more reluctant to pierce from one corporate form to another than to 

pierce through to individuals.52  

In the rare cases in which corporate subsidiary veil-piercing has ever 

been successful, the technique is more useful for rival businesses in contract 

disputes than for individuals seeking redress for harms in tort. In fact, three 

findings from the data on cases illustrate how ineffective veil-piercing is 

particularly in reaching individuals who commit torts and large-scale 

wrongdoing through stacked corporate forms: (1) individuals are half as 

                                                      
46 See discussion infra Part IIA. 
47 Id. 
48 See discussion infra Part IIB. 
49 This suggestion was first tantalizingly provided as a theoretical possibility in Professor Blum-

berg’s seminal article. Phillip I. Blumberg, Limited Liability and Corporate Groups, 11 J. CORP. L. 573, 
623 (1986) (“When limited liability is applied to multi-tiered corporate groups, layer upon layer of insu-

lation from liability can result. The application of limited liability to component companies of corporate 

groups is a vital question in the law today that has received inadequate consideration.”). With data avail-
able in 2015, this “vital question” has exploded across the marketplace, and requires the “[]adequate 

consideration” that it has never received before. See discussion of shell “stacking” infra Part IIB. 
50 John H. Matheson, The Modern Law of Corporate Groups: An Empirical Study of Piercing the 

Corporate Veil in the Parent-Subsidiary Context, 87 N. CAROLINA L. REV. 1091, 1097 (2009) (“Courts 

seldom pierce the subsidiary's corporate veil, and do so much less often than in the overall universe of 
piercing cases, including the classic case of a small business with either one or a few individual own-

ers.”). 
51 See generally Kurt A. Strasser, Piercing the Veil in Corporate Groups, 37 CONN. L. REV. 637, 

664-65 (2005) (arguing that the current justifications for limited liability should not apply in the corpo-

rate group context). 
52 Matheson, supra note 50, at 1097. 
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likely as entity plaintiffs to be successful in piercing a subsidiary’s veil;53 

(2) tort cases are one-third as likely as contract cases to be successful in 

piercing a subsidiary’s veil;54 and (3) piercing cases reward plaintiffs with 

significant resources to appeal and hold out for years of litigation, and such 

plaintiffs tend not to be individuals.55 Trial courts are particularly reluctant 

to rule for plaintiffs in subsidiary piercing cases; they are roughly half as 

likely to pierce subsidiary forms as appellate courts later hearing the same 

argument.56 

Second, form-hardening abuses largely escape the law-and-economics 

shareholder liability literature that is now dominant in academic discussions 

of corporate law.57 The shareholder liability literature has repeatedly argued 

for the limits of corporate liability to end with shareholders.58 For example, 

Professor Blair, a giant in this literature, writes that one of the attributes of 

corporate personhood is to provide “a mechanism for separating pools of 

assets according to which assets are dedicated to the business, and which 

assets are the personal assets of the human persons who are participating in 

the business.”59 For an economist’s analysis, “[t]he ability to partition assets 

in this way makes it easier to commit specialized assets to an enterprise, and 

                                                      
53 Id. 
54 Id. 
55 Id. 
56 Id. 
57 See, e.g., Coleman & Friedler, supra note 45, at 198-99 (writing in 2014, without realizing how 

far limited liability extends into exactly these situations: “[A] large parent-corporation could create or 

buy a subsidiary and transfer all of the subsidiary’s assets into the parent, reducing the subsidiary to 
nothing more than an asset-deficient, corporate shell. If limited liability extended to this situation, parties 

that subsequently transact with the subsidiary would have no recourse against it in the event its debts 

became outstanding and its owner, the parent corporation, would be shielded from liability for those 
debts. Indeed this is precisely what some corporations have attempted to do in an effort to avoid ac-

counting for their obligations.”). 
58 Compare, e.g., David W. Leebron, Limited Liability, Tort Victims, and Creditors, 91 COLUM. L. 

REV. 1565, 1566 (1991) (“[F]ew topics are liable to strike the reader as less likely to produce changes in 

the law than an analysis of limited liability. No principle seems more established in capitalist law or 
more essential to the functioning of the modern corporate economy.”) (footnotes omitted); id. (justifying 

limited liability despite acknowledgement that “principles of limited liability… indeed may encourage 

corporations to engage in unduly risky activities”); with Blumberg, supra note 49, at 616 (“By accom-
plishing risk-shifting not created in the market place, limited liability encourages business managers to 

venture into activities that they would otherwise not undertake…. Society as a whole would then benefit 

from the increased production.”); id. at 617 (surveying the law and economics literature, and finding its 
dismissal of “the problem of involuntary creditors” wanting). But Professor Schwarcz’s article on shad-

ow banking, which starts to challenge the shareholder liability orthodoxy in this limited area, is an excit-

ing new development. Steven L. Schwarcz, The Governance Structure of Shadow Banking: Rethinking 
Assumptions About Limited Liability, 90 NOTRE DAME L. REV. 1, 1 (2014). 

59 Margaret M. Blair, The Four Functions of Corporate Personhood, Vanderbilt Law and Econom-

ics Research Paper No. 12-15; Vanderbilt Public Law Research Paper No. 12-15 (April 9, 2012), availa-

ble at: http://ssrn.com/abstract=2037356 (citing Margaret M. Blair, Locking In Capital: What Corporate 

Law Achieved for Business Organizers in the Nineteenth Century, 51 U.C.L.A. L. REV. 2-et seq (2003), 
and Henry Hansmann & Reinier Kraakman, The Essential Role of Organizational Law, 110 YALE L. J. 

387–et seq (2000)). 
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lock those assets in so that they remain committed to the enterprise and can 

realize their full value.”60 But without liability for human agents underneath 

the corporate form, the cost of damage from coordinated wrongdoing can 

sink the entire corporate form, and it certainly is a drag on profits.61 Accord-

ing to the Association of Certified Fraud Examiners’ 2014 survey, for ex-

ample, an average of five percent of an organization’s revenue—not even 

net profit—is lost in fraud each year.62 Twenty-two percent of these cases 

involve losses of greater than one million dollars.63 

Third, it is an irony that much of the academic work in the field of Cor-

porate Social Responsibility (“CSR”) actually contributes to the growing 

opacity of the corporate form and the lack of accountability for agents un-

derneath it. As a discipline, CSR’s stated aim is to improve society by har-

nessing corporate power for social and environmental benefit.64 But, to-

wards this end, CSR texts discuss the corporation as a “real person in socie-

ty,” and they often emphasize that the corporation should bear a citizen’s 

duties if it is to occupy the role of a citizen in the legal system.65 Again, the 

actions of individual agents get lost under the corporate form in this discus-

sion of the corporation’s obligations as its own entity in society without re-

gard for the role of the agents underneath the costume who animate it.66 

Additionally, arguments for director liability, which continues to be  

rare, miss the importance of reaching under the dragon costume itself. Di-

rectors drop in to check on the dragon and to pull its reins, but they stay 

atop the costume and have little ability to change the behavior of entrenched 

middle management—especially when top management refuses to investi-

gate or challenge the methods of the agents under its command. In this 

                                                      
60 Id. 
61 Also lost in most quantitative law-and-economics analysis is the damage to a firm from coordi-

nated wrongdoing in human goodwill and talent. See, e.g., The Costs of a Bad Reputation: The Impacts 

of Corporate Reputation on Talent Acquisition, CORP. SOC. RESP. MAG. & CIELO at 6 (Oct. 2015), 

http://www.thecro.com/wp-content/uploads/2015/10/Cost-of-a-Bad-Reputation-2015-Final.pdf. 
62 Association of Certified Fraud Examiners, Report to the Nations on Occupational Fraud and 

Abuse: 2014 Global Fraud Survey, http://www.acfe.com/rttn-summary.aspx [hereinafter Fraud Examin-
ers].  

63 Fraud Examiners, supra note 62. 
64 See, e.g., Martin Petrin, Reconceptualizing the Theory of the Firm---From Nature to Function, 

118 PENN. STATE L. REV. 1, 22-26 (2013) (surveying the CSR literature and its conception of the firm); 
accord  

Christopher M. Bruner, The Enduring Ambivalence of Corporate Law, 59 ALA. L. REV. 1385 

(2008); Barnali Choudhury, Serving Two Masters: Incorporating Social Responsibility into the Corpo-
rate Paradigm, 11 U. PA. J. BUS. L. 631, 633 (2009); Michael Bradley et al., The Purposes and Account-

ability of the Corporation in Contemporary Society: Corporate Governance at a Crossroads, 62 L. & 

CONTEMP. PROBS. 9, 41–47 (1999) (describing a firm as its own entity capable of both good and harm). 
65 Petrin, supra note 64. 
66 In this respect, modern CSR has departed from its original roots. Stephen M. Bainbridge, Inter-

preting Nonshareholder Constituency Statutes, 19 PEPP. L. REV. 971, 971 n.1 (1992) (making the point 

in CSR literature that human beings have agency and moral obligations within corporations). 
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manner, liability for directors is even less effective in controlling individual 

agent behavior under the dragon costume than the selective liability for top 

executives discussed infra in Part IV. 

Accordingly, there exists an important gap in the understanding of how 

traditional enforcement mechanisms are failing to operate in the corporate 

arena.67 Professor Laufer’s 2006 book is one of the few exceptions that fo-

cuses directly on compliance and corporate responses.68 

In order to challenge the academic orthodoxy that liability for coordi-

nated wrongdoing under the corporate form should be limited to the owners 

of a corporation, this Article utilizes the analogy of a paper dragon costume 

in a parade and the dancers that animate it. In developing its analogy, this 

Article follows work done to define the entity theory of the corporate form 

and expands on its functional understanding of a corporation and its form.69 

Of the current academic literature, Professor Petrin’s function approach to 

the firm moves best in this direction.70 As Petrin writes, “cost internalization 

can only be achieved if the corporation is liable for crimes and torts of indi-

viduals at all hierarchical levels.”71 Thus, Petrin criticizes U.S. law because 

it “contains rules that provide that punitive damages as well as criminal lia-

bility can only be imposed on corporate defendants based on the miscon-

duct of senior corporate officials.”72 This Article, however, moves beyond 

Petrin’s argument in a direction that he has been reluctant to go, namely into 

individual liability for agents under the corporate form.73 

                                                      
67 Even the most recent academic analysis of individual agents under the Yates Memorandum 

misses this basic problem with how agents disappear in the law under the corporate shell. See, e.g., 

compare Joh & Joo, supra note 18 (“[T]he DOJ seems to underestimate the complexity of misconduct 

and decisionmaking in the corporate setting, something that previous policy statements have acknowl-
edged. As the U.S. Attorneys’ Manual observes, a corporation cannot literally commit criminal acts, 

since it can act only through its human agents.”), with id. (assuming too broadly then that “[i]ndividual 

agents of a corporation are liable for their own criminal conduct, and thus the Manual has stated since 

2008 that the threat of individual liability is the best way to deter corporate misconduct”). 
68 WILLIAM S. LAUFER, CORPORATE BODIES AND GUILTY MINDS: THE FAILURE OF CORPORATE 

CRIMINAL LIABILITY (2006). 
69 See generally Petrin, supra note 64 (arguing that “a purely functional approach… provides a 

more useful analytical framework to ascertain what rights and duties corporations and other legal entities 

should have”); see also id. at 42-53 (applying the functional approach to the firm); accord LYNN A. 

STOUT, Law and Prosocial Behavior, in THE OXFORD HANDBOOK OF BEHAVIORAL ECONOMICS AND THE 

LAW 195, 207-10 (Eyal Zamir & Doron Teichman, eds. 2014) (describing the approach as also based in 

behavioral economics). 
70 Petrin, supra note 64 (describing the functional approach to incentivizing and understanding the 

firm). 
71 Id. 
72 Id. 
73 Martin Petrin, Assessing Delaware’s Oversight Jurisprudence: A Policy And Theory Perspective, 

5 VA. L. & BUS. REV. 3, 434 (2011) (“Delaware courts have made it clear that they continue to severely 
limit, and not expand, directors’ oversight liability…. Both policy and theoretical considerations, how-

ever, support Delaware’s decision to maintain strict limits on oversight liability. Such restraints protect 

directors’ ability to exercise independent business judgment, encourage risk taking and board service by 
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B. The Dragon’s Dance 

As in watching a paper dragon dance in a parade, corporations are ani-

mated only by the agents that serve it as the principal.74 Applying the paper 

dragon analogy, we can see problems with current incentives in the law in 

controlling the entity’s behavior. Bankers in the financial crisis were specif-

ically incentivized to approve fraudulent and poor-quality loans. Consider, 

for example, Alayne Fleischmann’s description of pressure within JPMor-

gan. Fleischmann, a former quality-control officer, describes a process of 

intimidation to approve poor-quality loans within the bank that included an 

“edict against e-mails, the sabotaging of the diligence process,… bullying, 

[and] written warnings that were ignored.”75 At one point, the pressure from 

superiors became so ridiculous that a diligence officer caved to a sales ex-

ecutive to approve a batch of loans while shaking his head “no” even while 

saying yes.76 This Article presents many more examples of such pressure to 

delegate and spread wrongdoing among employees within corporations in-

fra.77 

How should the law react if the dancers moving the feet of the paper 

dragon cause harm by exploiting their anonymity and power to snatch the 

purses of spectators along the route? The traditional answer has been direct 

prosecution of the dancers.78 The coordination of wrongdoing by the danc-

ers would be evaluated as potential gang behavior, and the dancers charged 

with conspiracy.79 The law’s current response is instead to refuse inquiry 

into the dancers’ potential liability, and only to fine the entity or individuals 

who financed the paper dragon costume.80 This approach may make paper 

                                                                                                                           
qualified individuals, and prevent directors from assuming the role as insurers of business risks. In addi-

tion, limits on oversight liability reduce monitoring costs and promote efficient functioning of boards.”). 
74 STOUT, supra note 69, at 195-200. 
75 Matt Taibbi, The $9 Billion Witness: Meet JPMorgan Chase's Worst Nightmare, ROLLING STONE 

(Nov. 6, 2014), http://www.rollingstone.com/politics/news/the-9-billion-witness-20141106 [hereinafter 

JPMorgan]. 
76 Id. 
77 See, e.g., infra Parts VBi & VBii. Yet another example of incentives by superiors for wrongdoing 

on the part of employees has emerged in the May 2015 settlement documents for the foreign currency 
exchange scandal: “In May 2012, after noting that ‘Large fixes are the key to making money as we have 

more chance of moving the market our way,’ a Barclays senior trader announced an ‘added incentive’ for 

Sales employees of 50% of profits made for increasing trading volume at certain fix orders. In response, 
the head of the FX Spot desk in New York noted that ‘the ideas put forward in this mail are exactly what 

we are looking for.’” In the Matter of Barclays Bank PLC, Consent Order Under New York Banking Law 

§§ 44 and 44-a at 16 (N.Y. St. Dep’t of Fin. Servs., May 19, 2015) 

https://s3.amazonaws.com/s3.documentcloud.org/documents/2084248/new-york-fines-barclays-485-

million-in-currency.pdf [hereinafter Barclay’s Foreign Currency Settlement].  
78 RESTATEMENT (SECOND) OF THE LAW OF TORTS § 876 (1979) (“Persons Acting in Concert”). 
79 Id. § 876 cmt. a; Trap, supra note 21, at 1010–13. 
80 See limited shareholder liability discussion, supra Part IB; Blair, supra note 59. 
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dragon costumes more expensive, but it does little to change the behavior of 

the agents who animate the next one.81 

This Article does not argue that permitting dancers to inflict damage on 

members of the crowd should have no consequences for the corporate form. 

But it does argue that the incentive system for curtailing damage from the 

dragon in the parade is incomplete unless we also properly impose liabili-

ties and consider the incentives of agents.82 Without such incentives for 

agents, the dancers under the costume disappear without accountability, on-

ly to reappear under new dragon costumes.83 The owners of those new cos-

tumes may or may not know the history of the agents’ actions, and the new 

owners certainly may not be able to anticipate and control the dragon ani-

mated by those dancers once it is out on the parade route.84 

As regulators increasingly fine and convict the dragon of wrongdoing, 

the funders of the dragon costume pay up to the limit of their shareholder 

contributions.85 As previously noted, most academics argue that the extent 

of liability for coordinated corporate actions should be consequences for the 

corporate form.86 This Article disagrees. Fining the owners of a particular 

dragon costume may make those owners wary, but unless the prosecution of 

agents themselves is possible and the information about who those agents 

are and what they have done is public, owners of dragon costumes lack the 

information to screen dancers for their costumes.87 Compounded with the 

willing blindness that we now encourage in top managers, these conditions 

create a toxic cultural and legal combination.88 We immunize the coordinat-

ed misbehavior of agents from the basic principles of, and limitations in, 

                                                      
81 See cycling of agents infra and at note 84; see also Jason R. Pierce, Reexamining the Cost of 

Corporate Criminal Prosecutions, J. OF MGMT. (July 24, 2015) (“Scholars of management and related 

disciplines have consistently found that criminal convictions have negligible impacts on shareholder 
wealth despite theoretical expectations to the contrary.”). 

82 See GARRETT, supra note 15, at 266 (comparing the treatment of corporations with street-level 

criminals to conclude that “[t]he failure to insist on serious punishments for corporate offenders seems 
especially indefensible when we strictly prosecute low-level crimes by individuals.”). 

83 See, e.g., SAP Advisors’ reconstitution as new firm infra Part IVBiii. 
84 Investigative reports show that agents re-emerge both under different corporate shells, as well as 

inside government—another wrinkle to the problem. See, e.g., Gretchen Morgenson, Special Report, A 

Revolving Door Helps Big Banks’ Quiet Campaign to Muscle Out Fannie and Freddie: A Behind-The-
Scenes Effort of Wall Street Banks to Take Over the Mortgage Market is Driven by Advocates Who 

Switch Between Roles in Washington and the Private Sector, N.Y. TIMES (Dec. 7, 2015), 

http://www.nytimes.com/2015/12/07/business/a-revolving-door-helps-big-banks-quiet-campaign-to-
muscle-out-fannie-and-freddie.html. 

85 Most often, however, corporate criminal convictions have no impact at all on shareholders. 
Pierce, supra note 81. 

86 See limited shareholder liability discussion, supra Part IB. 
87 See GARRETT, supra note 15, at 280 (arguing for better practices because, in prosecuting corpo-

rations, only “[t]he most detailed agreements with prosecutors use structural reforms to change the in-

centives of individuals to report misconduct and of companies to punish wrongdoers”). 
88 See discussion infra Part IVBi. 
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traditional tort and criminal liability when we grant dragon costumes the 

status of opaque corporate forms that we refuse to look under.89 Only once 

we recognize what we are doing can we reverse this trend and begin to mit-

igate the damage that it has caused. 

The fundamental problem with failing to penalize agents for their ac-

tions is that the dancers under the costume can benefit themselves by dam-

aging spectators in the crowd without consequences. Unless that aspect of 

the corporate form changes, the public along the edges of the parade route is 

correct to be wary of each and every paper dragon in the parade. There is no 

way for the public along the parade route to know who is really under the 

paper dragon costume and what actions the dragon may take at any point 

along the parade route.90 This public wariness, in turn, externalizes costs on 

other paper dragons—collections of both agents and owners—that do com-

port with the law and may have no intention of damaging spectators along 

the route.91 Not only should the owners of paper dragon costumes be asking 

hard questions of dancers and discouraging the coordination of wrongdoing 

through the corporate form, but the dancers themselves need to be actively 

dis-incentivized from damaging the public under any costume.92 

Financial regulators understand this insight. Agents inside corporations 

commit crimes. The paper dragon does not move unless animated by danc-

ers. In April 2015, Deutsche Bank agreed to pay $2.5 billion to settle an 

IntercontinentalExchange London Interbank Offered Rate (“LIBOR”) rig-

ging case that culminated yet another pattern of deliberate wrongdoing by 

employees within a firm.93 LIBOR is the rate at which banks lend money to 

each other and is an international benchmark for consumer credit.94 As a 

regulator describes, “the fixing of interest rates by Deutsche Bank employ-

                                                      
89 This Author has made these arguments about the immunization of agents from traditional tort 

and criminal liability before. Trap, supra note 21, at 1007-13. 
90 The point must be made that prosecutors often know exactly which agents are responsible for 

coordinated wrongdoing. See discussion of Barclay’s settlement, infra pp. 19–20. 
91 Larry D. Thompson, The Blameless Corporation, 46 AM. CRIM. L. REV. 1323, 1328 (2009) 

(“The corporation does have innocent shareholders and of course innocent communities.”); but see 

Pierce, supra note 81 (relating actual findings that shareholders may never feel penalties). 
92 See, e.g., Editorial Board, Banks as Felons, or Criminality Lite, N.Y. TIMES (Mar. 23, 2015) 

[hereinafter Criminality Lite] (“To properly determine accountability for criminal conspiracy in the 

currency cases, prosecutors should now investigate low-level employees in the crime—traders, say—and 
then use information gleaned from them to push the investigation up as far as the evidence leads. No one 

has thus far been named or charged. Nor has there been any explanation of how such lengthy and lucra-

tive criminal conduct could have gone unsuspected and undetected by supervisors, managers and execu-
tives.”). 

93 Breaking News Alert, Deutsche Bank to Pay $2.5 Billion Fine to Settle Rate-Rigging Case, N.Y. 

TIMES (Apr. 23, 2015 8:02 AM EDT) [hereinafter Deutsche Bank] (“Deutsche Bank will pay a $2.5 

billion penalty to United States and British authorities to settle accusations that it helped manipulate the 

benchmarks used to set interest rates on trillions of dollars in mortgages, student loans, credit cards and 
other debt.”). 

94 See, e.g., Investopedia, Definition of LIBOR, http://www.investopedia.com/terms/l/libor.asp. 
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ees in London and Frankfurt from 2005 to 2009 was deliberate and the em-

ployees were aware that it was wrong.”95 The victims of this manipulation 

were members of the public who pay interest on “trillions of dollars in 

mortgages, student loans, credit cards and other debt.”96 The coordination 

and delegation of the behavior was unmistakable: “Deutsche Bank employ-

ees engaged in a widespread effort to manipulate benchmark interest rates 

for financial gain.”97 In sum, despite the fact that only the corporation was 

paying the fine, the regulator concluded that “[m]arkets do not just manipu-

late themselves.… It takes deliberate wrongdoing by individuals.”98 

In the absence of individual accountability for coordinated wrongdoing, 

the behavior of individuals in the financial sector, for example, remains 

largely unchanged from the 2007-08 financial crisis.99 In fact, large-scale 

coordinated wrongdoing by agents as obscured by corporate form-

hardening seems to have moved into even larger markets.100 In a May 2015 

settlement, Barclays, JPMorgan Chase, Citigroup, and the Royal Bank of 

Scotland were expected to “collectively pay several billion dollars and 

plead guilty to criminal antitrust violations for rigging the price of foreign 

currencies.”101 UBS was expected to plead guilty, pay a $500 million fine, 

and have its non-prosecution agreement with the U.S. government de-

stroyed for particularly egregious conduct.102 Simply to put this new market 

manipulation into perspective, the foreign currency trading market is the 

single largest financial market in the world: thirty times as large as the New 

York Stock Exchange in volume.103 But not a single individual would be 

named in the suits nor would the public receive information from the confi-

dential settlements about the specific wrongdoing that the banks had com-

                                                      
95 Deutsche Bank, supra note 93. 
96 Id. 
97 Id. (quoting Benjamin M. Lawsky, the New York State superintendent of financial services). 
98 Id. (same). 
99 Accord Andrew Ross Sorkin, Many on Wall Street Say It Remains Untamed, N.Y. TIMES (May 

18, 2015), http://www.nytimes.com/2015/05/19/business/dealbook/many-on-wall-street-say-it-remains-

untamed.html [hereinafter Wall Street Untamed]. 
100 Channon Hodge, Aaron Byrd, and David Gillen, Video, The Foreign Currency Fix, N.Y. TIMES 

(Mar. 11, 2014), http://www.nytimes.com/video/business/dealbook/100000002761106/the-currency-fix-
banging-the-close.html [hereinafter The Fix]. 

101 Ben Protess & Michael Corkery, 5 Big Banks Expected to Plead Guilty to Felony Charges, but 
Punishments May Be Tempered, N.Y. TIMES (May 13, 2015), 

http://mobile.nytimes.com/2015/05/14/business/dealbook/5-big-banks-expected-to-plead-guilty-to-

felony-charges-but-punishments-may-be-tempered.html [hereinafter 5 Big Banks]. 
102 Id. 
103 The Fix, supra note 100; see also Michael Corkery & Ben Protess, Rigging of Foreign Ex-

change Market Makes Felons of Top Banks, N.Y. TIMES (May 20, 2015), 

http://www.nytimes.com/2015/05/21/business/dealbook/5-big-banks-to-pay-billions-and-plead-guilty-in-
currency-and-interest-rate-cases.html [hereinafter Rigging] (noting that “more than $5 trillion changes 

hands every day” in the foreign exchange markets). 
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mitted.104 The public would not even know what was different about UBS’s 

conduct from what the other four banks did.105 The only information that 

the public has is that traders within the banks allegedly “colluded to fix the 

price of major currencies.”106  

The point must be made here that prosecutors often know exactly which 

agents are responsible for coordinated wrongdoing. Consider, for example, 

that the Barclay’s settlement for foreign currency manipulation went so far 

as to name the titles and employment status of the individuals involved, 

while carefully avoiding publication of their names.107 The public settle-

ment described how “[a] number of Barclays employees” were involved in 

the wrongful conduct “including a director on the FX Spot trading desk in 

London, a director on the FX Spot trading desk in New York, a director on 

the Emerging Markets desk in New York, a managing director in FX Hedge 

Fund Sales in New York, a director in FX Real Money Sales in New York, 

and an assistant vice president in FX Hedge Fund Sales in London.”108 In 

fact, “[c]ertain employees involved in the wrongful conduct” remain at the 

bank after the settlement, including “a vice president on the Emerging Mar-

kets trading desk in New York, two directors on the FX Spot trading desk in 

New York and a director on the FX Sales desk in New York (who previous-

ly was Co-Head of UK FX Hedge Fund Sales in London).”109 

None of these individuals was charged.110 By escaping public penalties 

and even named attribution, they are free to re-appear under new corporate 

forms and to repeat the same behavior.111 The agents involved had so little 

concern that they would face personal consequences for their wrongdoing 

that a broker intimately involved in the manipulation of foreign currency 

exchange rates and LIBOR was content with “an annual champagne ship-

ment, a few [drinking sessions] with [his supervisor] and a small bonus eve-

ry now and then.”112  

                                                      
104 5 Big Banks, supra note 101. 
105 Id. 
106 Id. 
107 Barclay’s Foreign Currency Settlement, supra note 77, at 18-19. 
108 Id. 
109 Id. 
110 Id. 
111 As in other banking prosecutions, the Justice Department failed to indict any of the employees 

who wrote the instant messages in the foreign currency exchange fraud. Rigging, supra note 103. Alt-
hough the employees may leave the banks where they committed the fraud, there is no public record of 

their involvement, and they can easily resurface elsewhere in the financial system to repeat this or simi-

lar misbehavior without consequence. See, e.g., id. (“The banks long ago dismissed most of the employ-
ees suspected of wrongdoing.”). 

112 U.S. v. UBS AG, Plea Agreement, Ex. 3 Statement of Fact at 25 (D. Conn., May 20, 2015) 
https://s3.amazonaws.com/s3.documentcloud.org/documents/2084314/ubs-to-plead-guilty-on-rate-

manipulation.pdf [hereinafter UBS Plea Agreement] (brackets in original). 
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In addition, when prosecutions are brought, supervisors are happy to 

have an organization’s behavior disguised as the initiative of individual 

agents instead of revealing how much of the behavior is coordinated under 

the corporate form. As the 2015 UBS foreign currency exchange and LI-

BOR settlement notes, “after media reports regarding banks’ suspected ma-

nipulation of LIBOR,” the manager of the bank’s Yen derivatives desk cau-

tioned his employees to “avoid creating written records” and recommended 

that they “should instead use cell phones when contacting brokers.”113 The 

same message was conveyed at JPMorgan during the financial crisis, when 

JPMorgan’s takeaway was not to allow employees to put objections to 

fraudulent mortgage practices into writing.114  

In July 2015, a low-level London banker who had been cooperating 

with British prosecutors finally took the stand to fight charges because he 

felt that “UBS was guilty of ‘sheer hypocrisy’ for singling him out as a ring-

leader when in fact the company appeared to condone skewing Libor for 

trading reasons.”115 The banker alleges that the bank had an “instruction 

manual” for employees to manipulate global interest rates.116 Testimony at 

the trial of the banker established that he was immersed in a culture of 

cheating. Certainly “[m]anipulating Libor was not a criminal scheme of 

Hayes’s own conception.”117 Even before Hayes joined UBS in 2006, bank-

ers “were already submitting requests to move the bank’s Libor submissions 

up or down.”118 Bankers became inured to the illegal manipulation of mar-

kets and coordinated wrongdoing.119 When he started, for example, Hayes 

told a close friend that “he found the practices unsettling, but felt he was not 

in a position to question what they were doing. ‘I thought it was weird,… 

but that’s how they did it.’”120 Instead of being reprimanded within the 

workplace for his wrongdoing, ultimately Hayes left UBS for Citigroup, 

“which offered to more than double his pay and permitted him to risk up to 

$3m for every basis point that Libor moved.”121 

                                                      
113 Id. at 26. 
114 Andrew Grossman, Emily Glazer, and Christina Rexrode, How a Memo Cost Big Banks $37 

Billion: Justice Department Lawyer Jump-Started Probe That Led to Three Giant Settlements, WALL ST. 
J. (Dec. 21, 2014), http://www.wsj.com/articles/how-a-memo-cost-big-banks-37-billion-1418959802. 

115 David Enrich, Hayes Says UBS Had ‘Instruction Manual’ for Rigging Rates, WALL ST. J. (July 

10, 2015), http://www.wsj.com/articles/hayes-says-ubs-had-instruction-manual-for-rigging-rates-
1436547141. 

116 Id. 
117 Frank Partnoy, Few Traders are Likely to be Deterred by Verdict on Tom Hayes, FIN. TIMES 

(Aug. 4, 2015), http://www.ft.com/intl/cms/s/0/9a1019b8-3a94-11e5-bbd1-b37bc06f590c.html. 
118 Id. 
119 Id. 
120 Id. 
121 Id. See also Hayes reference infra Part IVBii. 
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Wall Street protests that there exists a “fine line between smart and ille-

gal” in financial crimes.122 But the difference between “smart” but damag-

ing trading strategies and illegal behavior would start to collapse with addi-

tional information and the prosecution of agents. Not only is the public in 

the dark about what traders at the five banks pleading guilty in the LIBOR 

scandal did, for example, but other traders may be pumping their colleagues 

at these banks for details of how to set up their own versions of such 

“smart” trades whether the entities that those traders work for eventually 

become willing participants or not.123 As a hedge-fund employee who im-

properly pressured a rating agency to approve investments wrote to his 

peers, “We all do all this for one thing and I hope promotions are a given. 

Let’s hope big bonuses are to follow.”124 As a trader justified his request to 

another trader to fix exchange rates, “Don’t worry mate—there’s bigger 

crooks in the market than us guys!”125 As a third trader summed up, “if you 

aint [sic] cheating, you aint [sic] trying.” 126 “Smart” is making money. “Il-

legal” is getting caught and absorbing personal repercussions.127 

Furthermore, being able to hold individuals accountable for their ac-

tions in the law has an important signaling function to change cultural be-

havior.128 A 2015 survey of financial professionals across the industry re-

veals that one-third of respondents making over $500,000 a year admit that 

they “have witnessed or have firsthand knowledge of wrongdoing in the 

                                                      
122 See, e.g., Peter J. Henning, White Collar Watch, The Fine Line Between Smart and Illegal, N.Y. 

TIMES (Apr. 27, 2015), http://www.nytimes.com/2015/04/28/business/dealbook/the-fine-line-between-

smart-and-illegal.html (“The charges highlight the fragility of the markets and how participants push the 

edge of legality to gain any profitable advantage.”). 
123 See cycling of agents infra and at note 84. 
124 Matt Taibbi, The Last Mystery of the Financial Crisis. It's Long Been Suspected That Ratings 

Agencies Like Moody's and Standard & Poor's Helped Trigger the Meltdown: A New Trove of Embar-

rassing Documents Shows How They Did It, ROLLING STONE (June 19, 2013), 
http://www.rollingstone.com/politics/news/the-last-mystery-of-the-financial-crisis-20130619 [hereinaf-

ter Last Mystery]. 
125  Dealbook, Tracking the LIBOR Scandal, N.Y. TIMES (updated as of May 20, 2015), 

http://www.nytimes.com/interactive/2015/04/23/business/dealbook/db-libor-

timeline.html#/#time370_10900. 
126 Barclay’s Foreign Currency Settlement, supra note 77, at 14. 
127 This is a different concept than the argument that start-ups make about disruptive technology 

that explicitly pushes the law to develop new answers to technical advances such as the regulation of 

self-driving cars. See, e.g., Shredding the Rules: A Striking Number of Innovative Companies Have 

Business Models that Flout the Law, THE ECONOMIST (May 2, 2015), 
http://www.economist.com/news/business/21650142-striking-number-innovative-companies-have-

business-models-flout-law- (concluding that even disruptive technology “companies need to be capable 

of pivoting rapidly to a new strategy if they cannot get the law changed in their favour”). No one on 
Wall Street argues that fraud or shady practices advance the public wellbeing in any way. 

128 KIRK O. HANSON, The Role of the Leader in Shaping the Ethical Culture of the Corporation, in 
CORPORATE STEWARDSHIP: ACHIEVING SUSTAINABLE EFFECTIVENESS (Susan Albers Mohrman, James 

O’Toole and Edward E. Lawler III, eds. 2015). 
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workplace.”129 Nearly half of respondents believe it “likely that their com-

petitors have engaged in unethical or illegal activity in order to gain an edge 

in the market.”130 Almost one in five respondents feel that “financial ser-

vices professionals must at least sometimes engage in illegal or unethical 

activity to be successful.”131 Nearly one in three respondents reports that the 

“compensation structures or bonus plans in place at [his or her] company 

could incentivize employees to compromise ethics or violate the law.”132 

One in ten respondents report that they have felt direct pressure “to com-

promise ethical standards or violate the law.”133 

Finally, accountability for an individual’s actions must be not only re-

imposed, but it must continue to be signaled over time. The average age of a 

Wall Street trader, for example, is thirty years old.134 Thirty percent of trad-

ers started in their jobs within the last five years.135 In 2013, Business Insid-

er published its first list of the “20 Under 20” in the finance world, literally 

highlighting the “teens” gaining prominence in the industry. 136  Younger 

traders were far more likely in the 2015 ethics survey to admit that they 

would violate laws for personal gain if they thought that there were no pen-

alties for their actions.137 In fact, “[e]mployees with less than 10 years’ ex-

perience are more than two times as likely as those with over 20 years’ ex-

perience” to admit that they would “use non-public information to make a 

guaranteed $10 million if there was no chance of getting arrested for insider 

trading.”138 The survey’s numbers were thirty-two percent for traders with 

less than ten years of experience versus fourteen percent for traders with 

                                                      
129 THE UNIV. OF NOTRE DAME & LABATON SUCHAROW LLP, THE STREET, THE BULL AND THE 

CRISIS: A SURVEY OF THE US & UK FIN. SERVS. INDUS. at 3, May 2015, available at 
file:///Users/cbacademy/Downloads/Labaton+2015+Survey+report_12.pdf [hereinafter FIN. SERVS. 

INDUS.]; accord Wall Street Untamed, supra note 99. 
130 FIN. SERVS. INDUS., supra note 129, at 3. 
131 Id. 
132 Id. 
133 Id. at 5. Also, what the public does know about wrongdoing in the financial sector is probably 

only a small sliver of what occurs. Nearly half of respondents making over $500,000 a year think that 

law enforcement and regulatory authorities “are ineffective in detecting, investigating and prosecuting 
securities violations.” Id. at 8. 

134 Callie Bost & Jeanna Smialek, What Will Happen to a Generation of Wall Street Traders Who 
Have Never Seen a Rate Hike?, BLOOMBERG BUS. (May 28, 2015), 

http://www.bloomberg.com/news/articles/2015-05-28/wall-street-s-young-guns-brace-for-first-big-test-

as-fed-looms [hereinafter Rate Hike]. 
135 Id. 
136 Julia La Roche, The 20 Under 20: Meet The Teen Traders Trying To Take Over The Finance 

World, BUS. INSIDER (Nov. 8, 2013), http://www.businessinsider.com/20-under-20-in-finance-2013-11 

[hereinafter Under 20]. 
137 FIN. SERVS. INDUS., supra note 129, at 3. 
138 Id. Of course, older traders may also be less willing than younger traders to admit in a survey 

that they would engage in the illegal behavior. 
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over twenty years of experience.139 Interestingly, younger traders are also 

nearly twice as likely as older traders to have been asked by their employers 

“to sign a confidentiality agreement that would prohibit reporting illegal or 

unethical activities to the authorities.”140 The numbers are thirteen percent 

of younger traders versus seven percent of older traders.141 It could be that 

younger traders have less bargaining power vis-à-vis their employers than 

older traders,142 but the data may also suggest that younger traders are more 

willing than older traders to cooperate in suppressing the reporting of illegal 

activities to authorities.143 

Young traders describe their culture as always looking for “what is the 

fastest, easiest money to find.”144 They copy from each other and from any-

one more senior who seems to be successful.145 This lack of longer-term 

perspective makes the signaling function of prosecuting individuals—and 

continuing to prosecute individuals for misconduct—even more im-

portant.146 

C. The Law That Should Hold Agents Accountable 

The U.S. Supreme Court has recognized that collective crimes are dif-

ferent and potentially more dangerous to society than single-perpetrator 

crimes by virtue of the coordination of individuals and the potential for 

larger-scale effects. In Callanan v. United States,147 the Court explained that 

“collective criminal agreement—partnership in crime—presents a greater 

potential threat to the public than individual delicts…. Group association 

for criminal purposes often, if not normally, makes possible the attainment 

                                                      
139 Id. at 3-4. 
140 Id. at 7. 
141 Id. 
142 New developments in gag agreements and whistleblowing provisions are the subject of a sister 

Article forthcoming soon. 
143 FIN. SERVS. INDUS., supra note 129, at 7. 
144 Rate Hike, supra note 134. 
145 See Under 20, supra note 136 (describing young traders’ idols). 
146 Making this argument for consistency in penalizing individuals for wrongdoing does not ignore 

that there may exist a few individuals who repeatedly engage in bad behavior over time. See, e.g., David 

Lat, Morning Docket: 09.09.14, ABOVE THE LAW (Sept. 9, 2014) (“Mathew Martoma, the former Har-

vard law student who fabricated his transcript when applying for clerkships, gets nine years in prison for 
insider trading.”). In fact, maintaining consistency in penalizing individuals for wrongdoing should have 

the additional preventative benefit of sending signals to such individuals earlier and more often before 

they escalate the scale of their bad actions. In Martoma’s case, his discipline from Harvard was private. 

He was later successful in evading public identification at Stanford’s business school and on Wall Street 

because he changed his name. See David Lat, Harvard Law Students Are The Best—At Making Up Fake 

Transcripts, ABOVE THE LAW (Jan. 13, 2014), http://abovethelaw.com/2014/01/harvard-law-students-
are-the-best-at-making-up-fake-transcripts/. 

147 364 U.S. 587 (1961). 
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of ends more complex than those which one criminal could accomplish.”148 

Unfortunately, however, after growth of the intracorporate conspiracy doc-

trine, the Racketeer Influenced and Corrupt Organizations Act of 1970 

(“RICO,” 18 U.S.C.A. §§ 1961 et seq.), no longer applies to most business 

organizations and their employees.149 In fact, business organizations work-

ing together with outside agents can form new protected “enterprises.”150 

As the Supreme Court has recognized, most cases of coordinated agent 

wrongdoing within the corporate form have been traditionally prosecuted as 

conspiracies.151 The classic case in the corporate conspiracy context defines 

the elements of conspiracy as “(1) a combination between two or more per-

sons, (2) to do a criminal or an unlawful act or a lawful act by criminal or 

unlawful means, (3) an act done by one or more of the conspirators pursuant 

to the scheme and in furtherance of the object, (4) which act results in dam-

age to the plaintiff.”152 

Traditionally, the elements of conspiracy prosecutions have not been 

difficult to satisfy. As recently as 2012, the Seventh Circuit imported the 

U.S. Supreme Court’s standard for pleading conspiracy in antitrust to tradi-

tional conspiracy claims to write in the civil rights context that, even with 

“only rather conclusory direct allegations of conspiracy,” the “pattern of 

harassment by several officers over a period of months… creates a chal-

lenge to imagine a scenario in which that harassment would not have been 

the product of a conspiracy.”153 Conspiracy is successfully pled as long as 

the plaintiff can allege “a plausible account of a conspiracy.”154 

The power of traditional conspiracy charges in tort and criminal law is 

that they can consider the common intent of a group’s actions as long as 

there is evidence that each member of the group agrees with that common 

intent.155 A thought experiment helps show how conspiracy prosecutions 

allow for redress of actions that cannot be reached by other methods. In the 

litigation context, for example,  

                                                      
148 Id. at 593. 
149 Trap, supra note 21, at 983-87 (describing development and cases); accord David Warner, Are 

the Corporation and Its Employees the Same?: Piercing the Intracorporate Conspiracy Doctrine in A 

Post-Enron World, 55 U. KAN. L. REV. 1057, 1058, 1063-70 (2007) (writing as early as 2007 that “[o]ne 

of the limitations of RICO is the intracorporate conspiracy doctrine” and starting to note the early impli-
cations of this development). 

150 Vacuum, supra note 26, at 305; Prosecutions, supra note 19. 
151 See, e.g., Callanan, 364 U.S. at 593. 
152 Harp v. King, 266 Conn. 747, 779, 835 A.2d 953, 972 (2003) (quoting Marshak v. Marshak, 226 

Conn. 652, 665, 628 A.2d 964 (1993) (internal quotation marks omitted)); see also Trap, supra note 21, 

at 991–94 (outlining in detail the law of criminal and civil conspiracy). 
153 Geinosky v. City of Chicago, 675 F.3d 743, 749 (7th Cir. 2012). 
154 Id. (citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544 at 556 (2007)). 
155 MODEL PENAL CODE § 5.03 (AM. LAW INST., Proposed Official Draft 1962); Trap, supra note 

21, at 991. 
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Imagine that A is involved in a suit against B, and B and his attorney 

threaten suit in another court against C, one of A’s witnesses, to keep C 

from testifying. A may not have a cause of action against B—only C 

would. But A, not C, is the primary victim of the conspiracy, because it is 

A’s suit that suffers if C is too intimidated to testify.156 

Conspiracy prosecutions are not based on strict liability.157 Thus, as in a 

bank robbery, it is through each individual’s agreement with the common 

plan that the actions of the lookout on the street corner and the get-away car 

driver can be tied to other members of the group’s entry into the bank, 

threat to the teller, and removal of the money.158 Without proof of common 

intent, the lookout successfully argues that he was only out for a walk, and 

the get-away driver alleges that he was merely stalled in traffic for that 

moment outside the bank.159 

The element of common intent also allows prosecutors to deal with the 

complexities of coordinated wrongdoing in the modern workplace.160 An 

isolated action in the workplace may merit additional inquiry, like the justi-

fication of the lookout in a bank robbery, but the question without a con-

spiracy prosecution must be whether the person’s actions on their own rise 

to the level of a triable crime.161 The selling of mislabeled securities is a 

crime, but notice how many steps a single person would have to take to 

reach that standard.162 Could a prosecutor prove that a single manager had 

mislabeled those securities, bundled them together, and resold them? 163 

During the financial crisis, management at the banks delegated onto other 

people elements of what would have to be proven for a crime to have taken 

                                                      
156 Allon Kedem, Can Attorneys and Clients Conspire?, 114 YALE L.J. 1819, 1824 (2005) (citations 

omitted). 
157 Vacuum, supra note 26, at 262-63 (distinguishing conspiracy prosecutions from strict liability); 

id. (engaging a similar argument about the roles of agents and strict liability from Professor Martin) 

(citing Shaun P. Martin, Intracorporate Conspiracies, 50 STAN. L. REV. 399, 399, 401 (1998))); see also 
infra Part IIA (describing distinctions from strict liability). 

158 Even the DOJ, in announcing the Yates Memorandum, found parallels between coordinated 
agent wrongdoing in the corporate context and on the street. “’Crime is crime,’ whether it takes place 

‘on the street corner or in the boardroom…. The rules have just changed.’” Joh & Joo, supra note 18 

(quoting Deputy Attorney General Yates). 
159 Prosecutors have described this phenomenon in corporate prosecutions as the “siloing” effect. 

See, e.g., id. (quoting U.S. Attorney Bharara as blaming the “’siloing’ effect—the diffusion of responsi-
bility—for the lack of individual charges in the [2015] GM case”). 

160 Trap, supra note 21, at 991-92 (describing the application of the common intent requirement in 
conspiracy cases). 

161 See “siloing” effect, supra note 159. 
162 Id. 
163 Id. 
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place.164 Thus, although cumulatively a crime took place, it may be true that 

no single executive at the bank committed a triable crime unless evidence of 

coordination can be admitted.165  

Moreover, conspiracy prosecutions have some other important features 

in today’s business world.166 First, the statute of limitations runs from the 

last action of a member of the group, not the first action as would be typical 

of other prosecutions.167 This means that many crimes from the financial 

crisis, for example, could still be prosecuted. 168  Second, until whistle-

blower protections are improved to the point that employees with conscien-

tious objections to processes can be heard and are supported,169 traditional 

conspiracy law provides an affirmative defense to individuals who renounce 

the group conspiracy.170 By contrast, the lesson Wall Street seems to have 

learned from the JPMorgan case and others is not to allow employees to 

document their reservations.171 Third, counter to objections that conspiracy 

prosecutions may be too similar to vicarious liability, prosecutors still have 

to prove that each member of the conspiracy does share the same common 

intent to commit wrongdoing.172 The employee shaking his head “no” while 

saying yes would not be a willing participant, but many other bankers were 

                                                      
164 See text supra Part II (describing pressures at JPMorgan and UBS trading floors); infra Part IIB 

(describing minimal procedures for ethics compliance at Nomura Securities, RBS, and the rating agen-
cies). 

165 J.S. Nelson, JPMorgan’s Witness and the Holes in Corporate Criminal Law, THE CONGLOMER-

ATE: BUS., LAW, ECON. & SOC’Y (Jan. 20, 2015), http://www.theconglomerate.org/2015/01/jp-morgans-

witness-and-the-holes-in-corporate-criminal-law.html. 
166 Vacuum, supra note 26, at 262-63 (distinguishing conspiracy prosecutions from strict liability); 

id. (engaging a similar argument about the roles of agents and strict liability from Professor Martin) 

(citing Shaun P. Martin, Intracorporate Conspiracies, 50 STAN. L. REV. 399, 399, 401 (1998))); see also 
infra Part IA (describing distinctions from strict liability). 

167 Charles Doyle, Federal Conspiracy Law: A Brief Overview 1, CONG. RES. SERV. (Jan. 20, 
2016). 

168 This aspect of conspiracy law would help to answer Judge Rakoff’s frustration with the lack of 
executive prosecutions for their actions during the financial crisis. Jed S. Rakoff, The Financial Crisis: 

Why Have No High- Level Executives Been Prosecuted?, N.Y. REV. OF BOOKS (Jan. 9, 2014); see also 

Adam Liptak, Stern Words for Wall Street’s Watchdogs, From a Judge, N.Y. TIMES (Dec. 16, 2013), 
http://www.nytimes.com/2013/12/17/us/judge-raises-questions-on-the-paltry-effort-to-prosecute-wall-

street-executives.html (“And what of the recent financial crisis? The statute of limitations on most plau-

sible charges is running out, and it seems there will not be a single prosecution of a prominent figure in 
the entire mess.”). 

169 Jordan Thomas, Debate, Support Protections for Whistle-blowers, N.Y. TIMES (Aug. 27, 2014), 

http://www.nytimes.com/roomfordebate/2014/08/27/holding-bankers-accountable/support-protections-

for-whistle-blowers. More problems in whistleblowing statutes will be the subject of a future Article. 
170

 MODEL PENAL CODE § 5.03(6) (AM. LAW INST., Proposed Official Draft 1962) (“Renunciation 

of Criminal Purpose.”). 
171 JPMorgan, supra note 75. 
172 See discussion supra notes 155 and 157. 
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freely motivated by profit at the expense of client interest to cooperate with 

a bank’s program.173 

Finally, some direct crimes do attempt to bridge to conspiracy princi-

ples, but these crimes often have significant limitations in application. “Aid-

ing and abetting,” for example, depends on the proof of a completed crime 

that another person has committed.174 Thus, if a prosecutor cannot wrap the 

members of a group’s actions together through a traditional conspiracy 

prosecution to prove their role in a bank robbery, for example, the prosecu-

tor will have a difficult time showing that the predicate crime took place for 

someone else to have aided and abetted.175 The same logical problem exists 

for other types of accomplice liability such as accessory after the fact.176 If 

there can be no proof of the bank robbery, then there exists no crime to 

which the person hiding the bank robber from authorities has become an 

accessory.177 

Similarly, prosecutions for obstructions of justice typically require that 

the defendant had knowledge of an on-going judicial investigation to ob-

struct.178 If agents have successfully kept law enforcement officials from 

knowing about potential crimes, then there may be no investigation to ob-

struct.179 Excellent illustrations of this logical problem exist, for example, in 

the way the Roman Catholic Church in America suppressed the reporting of 

sexual assaults committed by predator priests.180 The more successful the 

cover-up of the criminal activity, the less successful an obstruction of jus-

tice charge may be.181 

                                                      
173  Greg Smith, Opinion, Why I Am Leaving Goldman Sachs, N.Y. TIMES (Mar. 14, 2012), 

http://www.nytimes.com/2012/03/14/opinion/why-i-am-leaving-goldman-sachs.html. 
174 18 U.S.C. § 2 (2015) (criminal accomplice liability); RESTATEMENT (SECOND) OF TORTS § 

876(b) (1979) (liability for tortous conduct of others). 
175 United States v. Hill, 55 F.3d 1197, 1202 (6th Cir.1995); Trap, supra note 21, at 992 and notes. 
176 18 U.S.C. § 3 (2015) (accessory after the fact); accord Sixth Circuit Model Jury Instructions, 

Accessory After the Fact, §4.02(2)(A) (listing as the first condition that “the defendant knew someone 

else had already committed the crime of _______”) (updated through Apr. 1, 2015). 
177 Id. 
178 John F. Decker, The Varying Parameters of Obstruction of Justice in American Criminal Law, 

65 LA. L. REV. 49, 54 (2004) (“Most courts agree that there are three elements to a charge of obstruction 

of justice: (1) there must be a judicial proceeding pending, (2) the defendant must have knowledge of the 

proceeding, and (3) the defendant must have corruptly endeavored to influence, obstruct, or impede the 
due administration of justice.”). 

179 Id. 
180 This example of the Roman Catholic Church covering up sexual abuse by predator priests was 

the subject of the first Article in this series. Trap, supra note 21, at 988-1002. 
181 The inability of U.S. law to properly discipline bishops and members of the Church hierarchy is 

part of the reason why the Vatican, years later, had to institute its own tribunal to hold members of its 

organization responsible for their actions in permitting sexually abusive priests to continue to abuse 
victims. See, e.g., James Politi, Pope Creates Tribunal To Judge Cover-Ups Of Sexual Abuse, FIN. TIMES 

(June 10, 2015), http://www.ft.com/intl/cms/s/0/b2934a0e-0f89-11e5-94d1-00144feabdc0.html. 
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II .  NOMURA  AND PATTERNS OF AGENT MISCONDUCT  

To illustrate how form-hardening insulates the coordinated wrongdoing 

of agents in the U.S., both aggregate data and the 2015 Nomura182 financial 

crisis case provide new details how the coordination of agents under layers 

of dragon costumes are being designed to evade liability. This layering of 

costumes is also typical of structures in multinational corporations.183 Addi-

tionally, the facts of Nomura underpin this Article’s discussion of how 

changes in the law contribute to the disappearance of agents under the hard-

ened corporate form infra at Parts III and IV. 

A. Aggregate Data on How Form-Hardening is Changing Agent Be-

havior 

Aggregate data illustrate that form-hardening in U.S. law is allowing 

criminal behavior by agents to spread and to be protected. Not only is the 

average loss of revenue from fraud in the U.S. slightly higher than the glob-

al average,184 but as a 2015-16 survey found: “where a [corporate] fraud had 

occurred in the past year and the perpetrator was known, 40% of American 

respondents said that a senior or middle manager had been a major player in 

at least one such crime, noticeably above the global average of 36%.”185 

In addition, among countries across the world, the United States is par-

ticularly prone to agent fraud under layers of dragon costumes. The U.S. is 

disproportionately susceptible to problems with high staff turnover,186 in-

creased outsourcing and offshoring that hides agents under levels of corpo-

rate forms and disjointed management,187 and increased collaboration be-

tween firms that creates ties among agents across paper dragons.188 For ex-

ample, vendor fraud is the second most common type of corporate fraud in 

the U.S.189 As the 2015-16 survey concludes, “in cases of information theft, 

vendor or supplier malfeasance played a major role 46% of the time—one 

of the highest figures of any country in this analysis.”190 Furthermore, “a 

                                                      
182 Fed. Hous. Fin. Agency v. Nomura Holding Am., Inc., 11cv6201 (S.D.N.Y., May 11, 2015) 

[hereinafter Nomura]. 
183 CITE CORP ORG FINDINGS 
184 KROLL & ECONOMIST INTELLIGENCE UNIT, GLOBAL FRAUD REPORT: VULNERABILITIES ON THE 

RISE at 16 (2015-2016 Report), MKT_KRL_Kroll_Global_Fraud_Report_2015low.pdf [hereinafter 

GLOBAL FRAUD REPORT]. 
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189 Id. at 16. 
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joint venture partner was a leading player in 13% of cases of U.S. compa-

nies suffering from fraud with a known perpetrator in the past year—the 

highest figure for any country reported on.”191   

B. Nomura Reveals the Layering of Costumes 

As early as 2011, Professor Engel and Federal Reserve Bank economist 

Fitzpatrick noted that the vertical integration of originators and servicers in 

the mortgage market provided the single arranger inside information on the 

quality of the assets.192 A study of price differences in bidding patterns, for 

example, suggests that these single arrangers knew more than the rest of the 

public market about how the assets that they bid on would ultimately per-

form.193 

But in 2015, even more troubling evidence emerged to demonstrate 

how the layering of corporate forms disguises and insulates the coordinated 

wrongdoing of corporate agents. In 2011, the Federal Housing Finance 

Agency (“FHFA”), a little-known federal agency that acts as a conservator 

for Freddie Mac and Fannie Mae, sued eighteen banks for alleged mortgage 

fraud.194 Sixteen of the eighteen banks settled out of court under a blanket 

of secrecy. 195  Perhaps because they were foreign-owned and knew less 

about how to manipulate publicity in the U.S., Nomura Securities (“Nomu-

ra”) and the Royal Bank of Scotland (“RBS”) were the only banks to go to 

trial.196 In May 2015, the resulting court decision became a unique window 

into the coordinated wrongdoing of agents under layered corporate forms 

that appears to have been industry-wide and since has been confirmed as a 

new trend in large-scale wrongdoing.197 In September 2015, in the wake of 

                                                      
191 Id. 
192 Kathleen C. Engel & Thomas J. Fitzpatrick IV, Complexity, Complicity, and Liability Up the Se-

curitization Food Chain: Investor and Arranger Exposure to Consumer Claims, LEGAL STUD. RES. 
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Secondary Mortgage Markets 23 (Working Paper, Jan. 6, 2008), 
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suit-tied-to-financial-crisis.html. 
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these public disclosures, Nomura and RBS privately settled with the FHFA 

for $839 million.198 

In examining the anatomy of the 2007-08 financial crisis, the 2015 

Nomura court explained for the first time the overlapping identities of 

agents underneath corporate forms. As the court wrote, “Participants in a 

securitization were often vertically integrated, meaning that participants like 

the sponsor, the depositor, and the underwriter, or some combination there-

of, were often related or affiliated. Vertical integration meant that the senior 

individuals working on a particular RMBS [residential mortgage-backed 

security] at the sponsor, [the] underwriter and [the] depositor were often the 

same individuals.”199 

Literally the same individuals with different titles underneath opaque 

corporate forms were accumulating subprime loans, repackaging them, and 

selling them.200 To disentangle these functions, the job of a sponsor in the 

residential mortgage-backed securities marketplace is to “accumulate tens 

of thousands of loans” from originators.201 Sponsors then place “selected 

loans into groups for securitization, and sell them to depositors, typically a 

sponsor’s affiliate.”202 

Depositors are not people; they are “special purpose vehicles,”203 also 

commonly known as shell corporations.204 Apart from the directors and of-

ficers that a corporation is legally required to list, depositors “typically have 

no employees or other business operations.”205 Depositors exist to “pur-

chase the loans from the sponsor and deposit them in a trust,”206 thereby 

creating an extra layer of legal protection should a sponsor file for bank-

ruptcy.207 

Underwriters buy the certificates created by a depositor placing the 

loans into a trust.208 The function of an underwriter is to resell the groups of 

loans, potentially by reshuffling the loans into new structures, and by pay-

                                                      
198 Nate Raymond, Nomura, RBS Liability in U.S. Mortgage Bond Case Upped to $839 Mln, REU-
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201 Id. at 30. 
202 Id. 
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ing rating agencies to put their marks of approval on deals.209 Purely as a 

matter of fact, “the lead underwriter is also responsible for performing due 

diligence to ensure that the Offering Documents are accurate and com-

plete.”210 

Consider then that the agents for the corporate entities of the sponsor, 

the depositor, and the underwriter for RMBS deals worth $2 billion211 be-

tween the FHFA and these two banks alone were literally a handful of the 

same natural persons.212 The only “outside” eyes on the packaging of these 

loans were theoretically at the rating agencies, which were paid for rating 

the package by the same natural persons.213 The results of that closed sys-

tem were as unsound as could be predicted. As the Financial Crisis Inquiry 

Commission discovered, for example, over a single year Moody’s rating 

service awarded AAA ratings to thirty mortgage-backed securities a day, for 

a total of almost 11,000 ratings “83 percent of which were ultimately down-

graded.”214  

Employees under the costumes have little incentive to perform proper 

due diligence within a vertically integrated loan packaging and reselling 

system.215 As the Nomura court found, 

In conducting its pre-acquisition due diligence, Nomura repeatedly made 

choices intended to save money and to satisfy the sellers of the loans. 

Nomura routinely purchased and then securitized loans that had received 

“failing” credit and compliance grades from its due diligence vendors. It 

failed to subject thousands of the loans at issue here to genuine credit or 

valuation diligence, opting instead to use less expensive screening mecha-

nisms.216 

Nomura’s operation consisted of five entity defendants that passed 

loans and securities from one entity to the next,217 but these corporate forms 

                                                      
209 Id. at 32-33; see also Last Mystery, supra note 124 (In describing how issuers pay rating agen-

cies, “Michigan Sen. Carl Levin, one of the few lawmakers to focus on reforming the ratings agencies 
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210 Nomura, slip op. at 33. 
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212 Nomura, slip op. at 39. 
213 Last Mystery, supra note 124 (“[T]he nation’s two top ratings companies, Moody’s and S&P, 
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in exchange for cash.”). 
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curities International, Inc. (“Nomura Securities”), Nomura Credit & Capital, Inc. (“NCCI”), Nomura 
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were distinctions without a difference. The corporate defendants all “shared 

offices in the same headquarters in Lower Manhattan and were bound to-

gether by interlocking ownership, directors, and officers.”218 Each of the 

“[i]ndividuals with positions in more than one Nomura entity had identical 

responsibilities at each entity.”219 In addition, “[p]rior to 2006, the Due Dil-

igence and Transaction Management Groups were formally part of Nomura 

Securities, and their employees were formally employed by Nomura Securi-

ties.”220 Even before 2006 “[i]t was understood, however, that [the groups 

and their employees] were acting on behalf of [Nomura Credit & Capital, 

Inc. (“NCCI”)]. When the groups shifted formally to NCCI in 2006, the 

groups, employees, and responsibilities remained exactly the same.”221 

Nomura’s due diligence group was a “small, isolated unit within Nomu-

ra that was inadequately integrated into the overall operations of the com-

pany.”222 Witnesses testified that “in the period between its creation and its 

shuttering in 2007, no part of Nomura’s due diligence program was ever 

reduced to writing.”223 Most of the time covered by the lawsuit, the group 

consisted of merely three people.224 The group was “too small to do an ef-

fective job, a point that its first manager repeatedly made in writing and in 

conversation with his colleagues.”225 That manager was replaced in mid-

2006,226 as the mortgage business was increasingly profitable, by another 

manager who brought in his own staff227 to presumably rubber-stamp loans. 

As the court found, “[o]ver and over again, [the diligence group] simply 

‘waived in’ and purchased loans its vendors had flagged as defective.”228 

Even at the supposedly next independent underwriting level, “the un-

derwriters did not confirm representations of owner occupancy or employ-

ment, investigate credit inquiries appearing on the credit report in the loan 

file, conduct further credit checks, consult public records, or perform a 

fraud review.”229 
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In addition, under the new, more cooperative manager, the diligence 

group at Nomura explicitly withheld information from its co-lead under-

writer RBS Securities Inc. (“RBS”).230 As the court describes, the new man-

ager requested that an originator “retroactively re-grade the 19 loans [that 

had failed the diligence process] as client overrides” because Nomura want-

ed to buy them.231 Once “the grades had been altered and the report re-

run,”232 the manager forwarded the results to the bank’s co-underwriter. The 

manager reported to a colleague that he “took the liberty to bullshit” RBS 

about the quality of the loans,233 and that “I think it worked.”234 

Because of the interconnected nature of the mortgage industry eco-

system, 

[t]he reason for Nomura’s lackluster due diligence program is not hard to 

find. Nomura was competing against other banks to buy these subprime 

and Alt-A loans and to securitize them. As its witnesses repeatedly de-

scribed and as its documents illustrated, Nomura’s goal was to work with 

the sellers of loans and to do what it could to foster a good relationship 

with them…. Given this attitude, it is unsurprising that even when there 

were specific warnings about the risk of working with an originator, those 

warnings fell on deaf ears.235 

Testimony about RBS demonstrates that, as at Nomura, all the incen-

tives at the company were for the diligence group to approve loan securiti-

zations. Like Nomura’s unit, RBS’s due diligence unit “had no written due 

diligence guidelines and [the bank] provided no formal training program for 

its due diligence employees.”236 One employee responded to a spreadsheet 

with vague information about a loan package worth $441,739,000237 that it 

was “ok” within ten minutes of receiving it.238 The RBS due diligence team 

“chose to waive in virtually every loan flagged as having material de-

fects,”239 even “loans that [an outside vendor’s] spreadsheet [had] flagged as 

missing documentation material to both credit and compliance.”240 

Furthermore, evidence from Nomura reveals that fraud in the mortgage 

sector existed at many levels of the economy that fed into the Nomura hold-

ing companies, RBS, and other banks. One expert’s examination of the ap-
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praisals originating with the loans “concluded that, at a conservative credi-

bility threshold, 184 of the 205 original appraisals were non-credible.”241 

For appraisals to be “non-credible,” circumstantial evidence existed in the 

record for the appraiser herself not to have believed “her appraised value for 

the property to be accurate.”242 To start with, “208 of the [sample] 672 ap-

praisals were inflated by at least 15.1%.”243 As the mortgage-backed securi-

ties market was collapsing in 2007, even Nomura commissioned a limited 

review of “104 loans that were in default, half of which came from just one 

originator…. The review found that almost 20% of these troubled loans ex-

hibited a ‘high probability’ of fraud.” 244  

In surveying the landscape, the federal court concluded that there was 

responsibility to be assigned to agents under corporate forms across the en-

tire market.245 It was not merely shoddy sponsorship, depositor, and under-

writing practices that created the financial crisis, but “[s]hoddy origination 

practices…were part and parcel of the story of the housing bubble and the 

economic collapse that followed when that bubble burst.”246 

A related case against the two largest rating agencies, Moody’s and 

Standard & Poor’s (“S&P”), as well as the investment bank Morgan Stan-

ley, confirms how widespread the wrongdoing was across the industry.247 In 

April 2013, the two largest rating agencies and investment bank Morgan 

Stanley settled allegations of fraud in two mortgage-related deals for a re-

ported $225 million.248 That settlement sealed much of the evidence in the 

case against the agencies.249 In August 2012, however, U.S. District Court 

Judge Scheindlin’s public decision on motions cited enough evidence to 

establish that “Morgan Stanley pressured the rating agencies to issue ratings 

it did not believe were accurate.”250 

As in the Nomura case, candid emails within the rating agencies reveal 

that senior employees within the agencies were fully aware of the fraudu-

lent nature of their approvals granted under pressure and payments from the 

banks. One S&P executive wrote: “Lord help our fucking scam… this has to 

be the stupidest place I have worked at.”251 Another S&P analyst confessed: 
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“As you know, I had difficulties explaining ‘HOW’ we got to those [rating] 

numbers since there is no science behind it.” 252 And a third senior rating 

agency employee admitted: “Let's hope we are all wealthy and retired by 

the time this house of card[s] falters.”253 

Finally, eight years after the financial crisis, the May 2015 settlement of 

five banks’ manipulation of the foreign currency exchange market and LI-

BOR interest rates reveal similar cross-corporate-form exchanges. On May 

20, 2015, the UBS settlement tracks the behavior of “Trader-1” who “gen-

erated approximately $40 million in profits for UBS in 2007, $80 million in 

2008, and $116 million during the first 9 months of 2009 until he left UBS 

in September, 2009.”254  The settlement notes that Trader-1 compensated 

brokers at other companies for their assistance: “(1) by providing them with 

substantial amounts of business, thus generating fees or commissions; (2) 

by engaging in circular transactions (two equal and opposite transactions 

that canceled each other out) solely for the purpose of generating commis-

sions for the brokers; and/or (3) by engineering a special compensation deal 

between UBS and a brokerage house.” 255  

The coordinated wrongdoing of agents under corporate forms should be 

charged as conspiracy that should name both individuals and organiza-

tions.256 As in the financial crisis, even the language that the traders used in 

2015, as described in the cursory settlement agreements, shows that the in-

dividuals committing the crimes thought of themselves as engaging in a 

conspiracy.257 In the on-line chat rooms through which they communicated 

about fixing rates, the traders called themselves “the cartel,” “the mafia,” 

and “the bandits’ club.”258 The perception that fraud is pervasive helps these 

individuals justify their actions. As an employee at Barclays admitted to a 

New York federal bank official as early as April 2008: “We know that we’re 

not posting, um, an honest” rate, but employees at the bank wanted to “fit in 

with the rest of the crowd.”259 As another employee quoted in a May 2015 

settlement affirmed, “we 5 are 3 of the top 4 eur books on the planet . . . if 

we cant [sic] help each other with liquidity . . . who can?”260 Another trader 

quoted in the same settlement agreement wrote: “we trying to manipulate it 
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[the value of foreign exchange rates] a bit more in ny now . . . a coupld [sic] 

buddies of mine and I.”261 

II I .  THE INTRACORPORATE CONSPIRACY DOCTRINE’S IMPO-

SITION OF CORPORATE UNITY  

Three legal streams contribute to the lack of accountability for agents 

under the corporate form. The dragon costume is becoming more opaque, 

and the behavior of agents is disappearing underneath it. 

The first of these legal streams originates with the U.S. Supreme 

Court’s vision of corporate personhood as promulgated in its 2010 Citizens 

United262 and 2014 Hobby Lobby263 decisions. Because this author has writ-

ten a separate piece on these decisions with the explicit purpose of empha-

sizing the arguments that the dissenting justices could use to counter future 

form-hardening, this Article will focus on fast-moving developments in the 

other two streams.264  

A. Why Conspiracy Law No Longer Holds Agents Accountable 

The second legal stream contributing to the disappearance of agents un-

der the corporate form is the intracorporate conspiracy doctrine.265 This tra-

ditional unity doctrine266 provides immunity to an enterprise and its agents 

from conspiracy prosecution, based on the legal fiction that an enterprise 

and its agents are a single actor incapable of the meeting of two minds to 

form a conspiracy.267 Agents disappear under the corporate form because 

the law improperly defines the corporate form as the only “mind” that ani-

mates a corporation. 

The intracorporate conspiracy doctrine is both widespread and power-

ful.268 According to the most recent American Law Reports (“ALR”) survey, 

the doctrine “applies to corporations generally, including religious corpora-
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tions and municipal corporations and other governmental bodies. The doc-

trine applies to all levels of corporate employees, including a corporation’s 

officers and directors and owners who are individuals.”269 It now extends 

from antitrust throughout tort and criminal law.270 A previous Article in this 

series described the origins and history of the intracorporate conspiracy 

doctrine and its spread across the country.271 A second Article described 

how the doctrine has become damagingly intertwined with other common-

law analyses, and how it has started to protect the wrongdoing of agents 

across corporate forms.272 

As is typical of many jurisdictions,273 Connecticut applies the intracor-

porate conspiracy doctrine to conclude that “employees acting within the 

scope of their employment cannot conspire with each other or with the cor-

poration that employs them,” and they are therefore immune to conspiracy 

prosecution under the dragon costume.274 The basis of the doctrine is the 

“common sense proposition that one cannot conspire with himself.”275 

The practical effect of the doctrine is to distort agency law and inappro-

priately handicap the ability of tort and criminal law to regulate the behav-

ior of organizations and their agents.276 The law should not immunize an 

agent who enables her employer to commit wrongdoing.277 The intracorpo-

rate conspiracy doctrine not only immunizes such wrongdoing by an agent, 

but ensures that the more closely an employer orders and supervises the 

agent’s illegal acts, the more the doctrine protects the employer from prose-

cution as well.278 

In fact, even suits that have not specifically pled conspiracy can be 

characterized as conspiracy cases in order to extend the doctrine’s immunity 

to agents under the dragon costume. A close look at the classic Connecticut 

Supreme Court case of Harp v. King279 illustrates how the doctrine func-

tions. In Harp,280 the plaintiff tried to avoid the bar of the intracorporate 

conspiracy doctrine by arguing that the defendant employees had merely 
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acted “in concert, [and] not because they were part of a conspiracy.”281 The 

court dismissed this argument. It found “no meaningful distinction between 

‘concerted action’ and acts done pursuant to a ‘common design’” as re-

quired for a conspiracy prosecution.282 The Harp court explained: “[i]n each 

case, one or more persons, by express or tacit agreement, act in combination 

with another for a particular purpose or to attain a particular end.”283 Ac-

cordingly, such facts must be an allegation of “civil conspiracy,” and the 

suit barred by the intracorporate conspiracy doctrine.284 

In addition, invocation of a corporate form can immunize its agents’ ac-

tions under the intracorporate conspiracy doctrine, even when the costume 

itself is not represented in the lawsuit.285 The Harp plaintiff, for example, 

had argued that the doctrine should not bar his claim for damages against 

individual defendant employees because his claims had not implicated the 

corporation itself.286 The court rejected this argument, and it insisted that the 

existence of a dragon costume over the agents controlled its analysis.287 As 

the Harp court explained by analogy, although the corporation was not a 

party to the action, “the act of ‘[s]imply joining corporate officers as de-

fendants in their individual capacities is not enough to make them persons 

separate from the corporation in legal contemplation.’”288  It emphasized 

again that “[e]mployees of a corporation acting in the scope of their em-

ployment cannot conspire with one another or with the corporation that em-

ploys them.” 289 The intracorporate conspiracy doctrine immunized the de-

fendants because “[t]he same principles that preclude a conspiracy claim 

between principal and agent apply to a claim of conspiracy among employ-

ees acting on behalf of the same corporate entity.”290 Each agent “acts for 

the corporation and the corporation cannot conspire with itself.”291  

Furthermore, the corporate form need not actively control its employ-

ees’ decisions for its agents to receive immunity under the intracorporate 
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conspiracy doctrine.292 There is no requirement for defendants, for example, 

to show that they were acting in the course of their employment at the time 

that they engaged in the allegedly illegal conduct.293 The single exception to 

the doctrine’s immunity is for a plaintiff to prove that a corporation’s agents 

are acting “purely” for their own benefit in engaging in the illegal con-

duct.294 As the Harp decision narrowly defines, “the employee’s allegedly 

wrongful conduct must be in furtherance of personal considerations unrelat-

ed or extraneous to the corporation’s interest.”295 Moreover, the intracorpo-

rate conspiracy doctrine immunizes an agent’s actions even when the corpo-

ration receives no benefit from its agent’s behavior.296  According to the 

court, “even if we were to assume that the defendants may have been moti-

vated, in part, to engage in the allegedly tortious conduct because they did 

not like the plaintiff and were seeking to harm him, that conduct neverthe-

less involved activities that fell within the purview of the defendants’ core 

duties.”297 The Harp court thus found “nothing in the record… [to] con-

clude that the defendants’ allegedly tortious conduct had occurred outside 

the scope of their employment.”298 

Finally, those “core duties” of the agents under the dragon costume in 

Harp are particularly interesting in hindsight because the facts of the case 

are tied to the origins of the 2007-08 financial crisis. The mortgage fraud 

described in Nomura supra at Part IIB depended on subprime borrowers, 

many of whom were racial minorities, being exploited through inappropri-

ately high interest-rate loans.299  The plaintiff in Harp was “Wendell C. 

Harp, an African-American real estate developer and architect who owns 

and manages seven low and moderate income housing developments.”300 

His suit alleged discrimination in the terms of his loans from the Connecti-
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what disregard of instructions” the agent acts) (quoting Ierardi v. Sisco, 119 F.3d 183, 187 (2d 

Cir.1997)); text infra p. 44. 
297 Harp, 835 A.2d at 975. 
298 Id. 
299 DEBBIE GRUENSTEIN BOCIAN, WEI LI, AND KEITH S. ERNST, FORECLOSURES BY RACE AND 

ETHNICITY: THE DEMOGRAPHICS OF A CRISIS at 2 (CTR. FOR RESP. LENDING, 2010) (“[W]e estimate that 
nearly 8% of both African Americans and Latinos have lost their homes to foreclosures, compared to 

4.5% of whites. The racial and ethnic disparities in these estimated foreclosure rates hold even after 

controlling for differences in income patterns between demographic groups.”). 
300 Harp, 835 A.2d at 956. 
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cut Housing Finance Authority (“CHFA”) on the grounds that certain em-

ployees “jointly agreed: (1) to defame him; (2) to place him in a false light 

in violation of his right to privacy; (3) to interfere tortiously with his busi-

ness expectancies; and (4) intentionally to cause him emotional distress.”301 

The parties agreed that Harp had an excellent record of submitting “all 

mortgage payments” to CHFA “in a timely manner.”302 In difficult financial 

times, Harp had even loaned significant amounts of his own money to the 

developments to keep them afloat.303 The interest rates on Harp’s loans, 

however, were allegedly “appreciably higher than the rates paid by other 

developers of similar housing financed by CHFA.”304 This higher rate of 

interest and other factors made it difficult for Harp’s projects to be consist-

ently profitable.305 Harp “requested that CHFA agree to restructure the fi-

nancing of four of the seven developments.” 306 He asked CHFA specifically 

for “a reduction in the interest rate on the loans on those developments or, 

alternatively, for an extended term within which to satisfy the loans, thereby 

reducing his monthly debt service obligation.”307 CHFA had “the discretion 

to restructure loans,” but its employees refused to do so because they as-

serted that the plaintiff had mismanaged the developments.308 Harp was not 

allowed to see CHFA’s internal research reports or to respond to them.309 He 

asserts that they were filled with inaccuracies.310 CHFA ultimately denied 

him a chance to restructure the loans, however, unless he relinquished con-

trol of the developments.311 

Harp filed a Freedom of Information request to see CHFA’s internal re-

ports on his developments.312 In the course of reviewing what CHFA pro-

duced at its office, Harp came across two documents stamped “privileged 

and confidential.”313 They were legal memoranda, written by one of the de-

fendant employees to the other defendant employees.314 According to Harp, 

the “memoranda outline a scheme to remove [Harp’s company] as the man-

                                                      
301 Id. at 957. 
302 Id. at 956. 
303 Id. at 958. 
304 Id. 
305 Id. at 957-58. 
306 Id. at 958. 
307 Id. 
308 Id. 
309 Id. 
310 Id. at 960. 
311 Id. at 960-61. 
312 Id. at 961. 
313 Id. 
314 Id. 
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aging agent for the plaintiff's developments and, ultimately, to take those 

developments away from him, by falsely accusing him of financial impro-

prieties and discrediting him publicly.”315 Harp summarized the documents 

in handwritten notes.316 CHFA refused to allow him to photocopy the doc-

uments.317 

Harp subsequently filed suit against the employees and requested pro-

duction of the memoranda.318 The defendants refused to produce the memo-

randa, arguing that the documents should still be protected by attorney-

client privilege despite CHFA’s inadvertent disclosure of them to the plain-

tiff.319 The courts agreed320 and, without the memoranda, Harp lost at sum-

mary judgment before the trial court and on appeal.321 The Connecticut Su-

preme Court affirmed.322 

In its decision,323 the Connecticut Supreme Court was blunt in its disre-

gard for whether actual misconduct had occurred.324 As the court wrote, the 

test for application of the intracorporate conspiracy doctrine “is not the 

wrongful nature of the conspirators’ actions but whether the wrongful con-

duct was performed within the scope of the conspirators’ official duties.” 325 

An agent under the corporate cover “acts within the scope of his employ-

ment as long as he is discharging his duties or endeavoring to do his job,” 

even if his or her actions do not ultimately benefit the corporation.326 Even 

when a plaintiff can prove that the agent’s actions actively harmed the cor-

poration’s interests,327 the agent is immunized from suit.328 The intracorpo-

rate conspiracy doctrine grants immunity to coordinated agent misconduct 

under the dragon costume “no matter how irregularly, or with what disre-

gard of instructions” an agent acts.329 

                                                      
315 Id. 
316 Id. 
317 Id. 
318 Id. at 962. 
319 Id. 
320 Id. at 962-63. 
321 Id. 
322 Id. 
323 Id. at 971. 
324 Id. at 976. 
325 Id. (quoting Doe v. Board of Education, 833 F.Supp. 1366, 1382 (N.D.Ill. 1993)). 
326 Id. 
327 Accord the reasoning of the Fourth Circuit in Painter’s Mill Grill, infra pp. 48-49. 
328 Harp, 835 A.2d at 976 (quoting Ierardi v. Sisco, 119 F.3d 183, 187 (2d Cir.1997)). 
329 Id. (same). But see some possible waiver of the doctrine’s immunity for agents with illegal ac-

tions in Illinois, cited infra at note 356. 
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B. Recent Developments to Conceal Agency Within and Across Corpo-

rate Forms 

The intracorporate conspiracy doctrine’s protection of agents under the 

dragon costume continues to grow to conceal agent behavior both within 

and now across corporate forms. Surveying the most recent case law, ALR 

now notes that the doctrine has been applied to immunize the behavior of 

agents in many circumstances beyond the traditional employee-employer 

relationship such as “a corporation or partnership and its nonemployee 

agent, a corporate parent and its subsidiary, an employee of a corporation 

and an employee of a wholly-owned subsidiary of the corporation, corpora-

tions and partnerships with common ownership, and a corporation’s em-

ployee and nonemployee agent.”330 Additionally, the doctrine has been ap-

plied to immunize agent behavior “involving a hospital and its medical staff 

or an attorney and his or her client.”331  

In 2013, as one federal court wrote in disbelief: “In a very broad sense, 

perhaps, every conspirator could be considered an ‘agent’ of the overarch-

ing conspiracy. Defendants’ position would seem to require that any person 

enlisted into a conspiracy necessarily becomes an ‘agent,’ and therefore he 

cannot be a conspirator because there is only a single entity, but this cannot 

be right.”332 

The most recent cases on the intracorporate conspiracy doctrine confirm 

this broadening immunization of agent behavior under paper dragon cos-

tumes. In 2014, the federal court for the Eastern District of New York af-

firmed that under “the intracorporate conspiracy doctrine, officers, agents 

and employees of a single corporate entity are legally incapable of conspir-

ing together.”333 The court continued to explain that, although the doctrine 

“has its roots in cases involving corporations, courts have extended the doc-

trine to claims of conspiracy between a public entity and its employees.”334 

Also in 2014, the federal district court for the District of Maryland dis-

missed a case of alleged employment discrimination by explaining that 

“[u]nder the intracorporate conspiracy doctrine, acts of corporate agents are 

                                                      
330 ALR, supra note 20, §3 (footnotes omitted). 
331 Id. 
332 Allison v. Chesapeake Energy Corp., No. 12-0900, 2013 WL 787257, at *30 (W.D. Pa. Jan. 29, 

2013); see also Prosecutions, supra note 19 (noting that “business organizations working together with 

outside agents can form new protected ‘enterprises.’”). 
333 Guichard v. Town of Brookhaven, 26 F.Supp. 3d 219, 227 (E.D.N.Y. 2014) (quoting Quinn v. 

Nassau Cnty. Police Dep't, 53 F.Supp.2d 347, 359 (E.D.N.Y. 1999) (citing Solla v. Aetna Health Plans of 
N.Y. Inc., 14 F.Supp.2d 252, 257 (E.D.N.Y. 1998)); and citing Hartline v. Gallo, 546 F.3d 95, 99 n. 3 (2d 

Cir. 2008) (citation omitted); Herrmann v. Moore, 576 F.2d 453, 459 (2d Cir. 1978)). 
334 Id. at 227-28 (citing Everson v. N.Y. City Transit Auth., 216 F.Supp. 2d 71, 76 (E.D.N.Y. 2002) 

and Silverman v. City of N.Y., No. 98–CV–6277, 2001 WL 1776157, at *4 (E.D.N.Y. Nov. 19, 2001)). 
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acts of the corporation itself, and corporate employees cannot conspire with 

each other or with the corporation.”335  

As a 2013 California appellate court summarizes the state of the law, 

because a “corporation can act only through its individual employees,” a 

“corporate employee cannot conspire with his or her corporate employer; 

that would be tantamount to a person conspiring with himself.”336 Accord-

ingly, “when a corporate employee acts in his or her authorized capacity on 

behalf of his or her corporate employer, there can be no claim of conspiracy 

between the corporate employer and the corporate employee.” 337 After ap-

plication of the intracorporate conspiracy doctrine, “the element of concert 

is missing.”338  

Further, the California court notes how the same reasoning must destroy 

a charge of aiding and abetting.339  Because “a corporation can act only 

through its employees, the element of concert is missing in the ‘aiding and 

abetting’ context just as in the conspiracy context.”340 

The doctrine also specifically destroys vicarious liability in the corpo-

rate context.341 A 2013 Fourth Circuit case describes how no exception to 

the doctrine applies when a plaintiff alleges that “the individual defendants 

were acting at all times as ‘agent[s], servant[s] and/or employees[s]’ of the 

corporate defendants” such that “the corporate defendants [could be] there-

fore vicariously liable.”342 

Curiously, in that same case, Painter’s Mill Grille,343 the Fourth Circuit 

articulates two exceptions to agent immunity under the intracorporate con-

spiracy doctrine. As the court writes, first, the doctrine is “generally inap-

plicable… ‘where a co-conspirator possesses a personal stake independent 

of his relationship to the corporation.’”344 Second, the doctrine may not ap-

                                                      
335 Facey v. Dae Sung Corp., 992 F. Supp. 2d 536, 542 (D. Md. 2014) (quoting ePlus Tech., Inc. v. 

Aboud, 313 F.3d 166, 179 (4th Cir. 2002)). 
336 People ex rel. Herrera v. Stender, 212 Cal. App. 4th 614, 638-39 (1st Dist. 2012), as modified, 

(Jan. 16, 2013) (citing Doctors' Co. v. Superior Court, 49 Cal.3d 39, 45, 775 P.2d 508 (1989) and Marin 

v. Jacuzzi, 224 Cal. App.2d 549, 554, 36 Cal. Rptr. 880 (1964)). 
337 Id. (same). 
338 Id. (same). 
339 Id. (citing Janken v. GM Hughes Electronics, 46 Cal. App. 4th 55, 77–78, 53 Cal.Rptr.2d 741 

(1996)). 
340 Id. (same). 
341 Id. (quoting Painter's Mill Grille, LLC v. Brown, 716 F.3d 342, 353 (4th Cir. 2013)). 
342 Painter's Mill Grille, LLC v. Brown, 716 F.3d 342, 353 (4th Cir. 2013). 
343 Id. 
344 Id. at 352 (quoting ePlus Tech., Inc. v. Aboud, 313 F.3d 166, 179 (4th Cir. 2002) and citing 

Greenville Publ'g Co. v. Daily Reflector, Inc., 496 F.2d 391, 399 (4th Cir.1974)). 
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ply when “a plaintiff may state a conspiracy claim where the agent’s acts 

were not authorized by the corporation.”345 

But the reasoning of Painter’s Mill Grille quickly collapses the ability 

of a plaintiff to take advantage of either of these exceptions.346 First, the 

court dismisses evidence of the defendants’ “independent personal stake in 

achieving the corporation’s illegal objective—namely, their personal racial 

animus.”347 In an odd tautological argument, the court writes that permitting 

this interpretation would “render[] the intracorporate conspiracy doctrine 

meaningless” in the context of a § 1985(3) civil rights claim “because every 

claim under that statute depends on a showing that the conspirators shared 

an invidiously discriminatory motivation.”348 In other words, because an 

otherwise-successful plaintiff could produce the evidence that would satisfy 

the independent personal stake exception, his case should still be barred by 

the doctrine.349 

The Fourth Circuit then starts to collapse its second exception to the 

doctrine that “a plaintiff may state a conspiracy claim where the agent’s acts 

were not authorized by the corporation.”350 In its explanation, the court be-

gins to restate the meaning of whether an agent’s acts are “authorized” by 

the corporation.351 The court describes the situation in which the doctrine 

“probably would not apply where corporate employees are shown to have 

been motivated solely by personal bias…. [i]n that case, the interests of the 

corporation would have played no part in the employees’ collective action, 

so the action could not have been taken within the scope of employment.”352 

In other words, as an employee, the only practical way that a defendant’s 

actions could be outside the authorization of the corporation is if he were 

acting solely for his own reasons.353 

This articulation of a single exception to the intracorporate conspiracy 

doctrine for agents acting solely for their own reasons is the formulation 

that most other courts now use. As a 2014 federal court explained, the “ex-

ception to the intracorporate conspiracy doctrine applies to individuals 

within a single entity when they are pursuing personal interests wholly sep-

                                                      
345 Id. (citing Buschi v. Kirven, 775 F.2d 1240, 1252–53 (4th Cir.1985)). 
346 See, e.g., Facey v. Dae Sung Corp., 992 F. Supp. 2d 536, 542 (D. Md. 2014) (citing Painter’s 

Mill Grille’s reasoning to find that “neither exception applies”). 
347 Painter’s Mill Grille, 716 F.3d at 352. 
348 Id. (quoting Hartman v. Bd. of Trustees of Community Coll. Dist. No. 508, 4 F.3d 465, 470 (7th 

Cir. 1993) (internal quotation marks omitted)). 
349 Id. (same). 
350 Id. (citing Buschi, 775 F.2d at 1252–53). 
351 Id. (quoting Hartman, 4 F.3d at 470 (internal quotation marks omitted)). 
352 Id. (emphasis added in quotation). 
353 Id. 
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arate and apart from the entity.”354 For the personal interest exception to 

apply, “it is not enough to “[s]imply join [employees] as defendants in their 

individual capacities.”355 Rather, the court explained, “[t]he plaintiff must 

also allege that they acted other than in the normal course of their corporate 

duties.”356 

In 2015, the federal court for the Western District of New York affirmed 

that the doctrine provides that “if the conspiratorial conduct challenged is 

essentially a single act by a single corporation acting exclusively through its 

own ... officers[ ] and employees, each acting within the scope of his em-

ployment[,] there can be no actionable conspiracy.”357 2013 and 2014 cases 

for racial prejudice against the New York City schools358 and Colgate Uni-

versity359 were dismissed under the intracorporate conspiracy doctrine on 

the same basis. 

Virginia state law, however, does not recognize even a “personal stake” 

exception to the intracorporate conspiracy doctrine. Surveying Virginia law, 

a federal court wrote, because “[a] corporate entity, which acts only through 

its agents, cannot conspire with itself, so a conspiracy cannot exist if De-

fendants were agents of the same principle acting within the scope of agen-

cy.”360 No check at all exists on the immunity granted to coordinated agent 

wrongdoing because Virginia has never “recognized the so-called ‘personal 

stake’ exception to [the intracorporate conspiracy doctrine] when the con-

                                                      
354 Guichard, 26 F.Supp. 3d at 228 (quoting Bond v. Bd. of Educ. of the City of N.Y., No. 97–CV–

1337, 1999 WL 151702, at *2 (E.D.N.Y. Mar. 17, 1999)). 
355 Id. (quoting Hill v. City of N.Y., No. 03–CV–1283, 2005 WL 3591719, at *6 (E.D.N.Y. Dec. 30, 

2005) (first alteration in original) (quoting Girard v. 94th & Fifth Ave. Corp., 530 F.2d 66, 72 (2d 
Cir.1976)). 

356 Id. (quoting Hill, 2005 WL at *6) (internal quotation marks and citation omitted); but see Spal-
ding v. City of Chicago, 24 F. Supp. 3d 765, 779 (N.D. Ill. 2014) (finding support in the Seventh Circuit 

for exceptions to the intracorporate conspiracy doctrine: (1) “where corporate employees are shown to 

have been motivated solely by personal bias”; and (2) where “the conspiracy was part of some broader 
discriminatory pattern ..., or ... permeated the ranks of the organization's employees.”) (quoting Hartman 

v. Bd. of Trs. of Cmty. Coll. Dist. No. 508, 4 F.3d 465, 470–71 (7th Cir. 1993)). 
357 Barnes v. Cty. of Monroe, 85 F. Supp. 3d 696, 726 (W.D.N.Y. 2015) (quoting O'Diah v. Neth, 

No. 6:10–CV–6592(MAT), 2013 WL 6440610, at *4 (W.D.N.Y. Dec. 9, 2013) (internal quotation and 

citation omitted) (alterations in original)); accord Martin v. D.C., 968 F. Supp. 2d 159, 168 (D.D.C. 
2013) (describing the intracorporate conspiracy doctrine as providing that “there can be no conspiracy if 

the conduct complained of is essentially a single act by a single entity.”); but see Wyatt v. City of Barre, 

885 F. Supp. 2d 682, 691-92 (D. Vt. 2012) (reaching the rare conclusion that the intracorporate conspir-
acy doctrine, also known as the intra-enterprise doctrine, did not provide immunity to a female fire-

fighter’s former co-workers and supervisors, where plaintiff was allegedly subject to verbal abuse, de-

nied opportunity to respond to emergency calls, and terminated, due to alleged sexual harassment by 

deputy fire chief and taunting from co-workers that fell outside scope of their employment). 
358 Biswas v. City of New York, 973 F. Supp. 2d 504 (S.D. N.Y. 2013). 
359 Faiaz v. Colgate University, 64 F. Supp. 3d 336 (N.D. N.Y. 2014). 
360 Phoenix Renovation Corp. v. Rodriguez, 461 F. Supp. 2d 411, 429 (E.D. Va. 2006) aff'd, 258 F. 

App'x 526 (4th Cir. 2007) (quoting Fox v. Deese, 234 Va. 412, 362 S.E.2d 699, 708–09 (1987)). 
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spiring agent has an independent personal stake in achieving the conspira-

cy’s illegal objective.” 361 

As in Harp,362 the facts of recent cases help illustrate how expansion of 

the intracorporate conspiracy doctrine continues to insulate the widespread 

wrongdoing of agents under the corporate form, especially given what the 

public now knows about the causes of the financial crisis. Settlements now 

confirm that companies feeding into the mortgage market described in 

Nomura supra at Part IIB fraudulently invented documents on a massive 

scale.363 In the 2013 case of Mathis v. DCR Mortgage III Sub, I, LLC,364 for 

example, the plaintiff alleges exactly this behavior when he sues the DCR 

mortgage company and its employees for having “concocted a scheme to 

foreclose on the [plaintiff’s] property” by forging legal notice.365 

Lawrence Mathis, an owner of commercial property foreclosed on in 

2009, argued in 2013 “(1) wrongful foreclosure; (2) common-law fraud, 

statutory fraud, and conspiracy to commit fraud; (3) forgery; (4) civil con-

spiracy; (5) breach of contract; (6) negligence; and (7) negligent misrepre-

sentation.”366 According to the plaintiff, a defendant employee knew that 

“the notice of acceleration had not been properly mailed, [so he]… alleged-

ly forged a notice of acceleration, backdated it, and sent it to [the plaintiff] 

as proof of the notice.”367 Later on the stand, the employee “allegedly gave 

false testimony before the trial court, telling an elaborate tale of traveling to 

the post office and mailing the notice of acceleration on… President’s Day, 

a federal holiday, [when] the post office would… have been closed.”368 In 

coordination with other defendant employees, the group thus allegedly “ob-

tained a favorable judgment from the trial court ‘by fraud, forgery[,] and 

perjury.’”369 

                                                      
361 Id. (citing Softwise, Inc. v. Rana Goodrich, M.D., P.C., 63 Va. Cir. 576, 578 (Va. Cir. Ct. 2003)). 
362 835 A.2d 953, 971 (Conn. 2003). 
363 See, e.g., News Release, State Attorneys General, Feds Reach $25 Billion Settlement with Five 

Largest Mortgage Servicers on Foreclosure Wrongs, NAT’L ASSOC. OF ATT’YS GEN. (Feb. 9, 2012), 
http://www.naag.org/naag/media/naag-news/state-attorneys-general-feds-reach-25-billion-settlement-

with-five-largest-mortgage-servicers-on-foreclosure-wrongs.php; Diana Olick, Banks Pay Big for Robo-

Signing…Again, CNBC (Jan. 7, 2013 12:34 PM ET), http://www.cnbc.com/id/100359672 (“Ten banks 
will now pay $8.5 billion to borrowers for so-called ‘robo-signing,’ a fraudulent practice uncovered two 

years ago that sent the mortgage market into yet another tail-spin.”); Owen Davis, JPMorgan Chase & 

Co Settles ‘Robo-Signing’ Scandal with Justice Department For $50 Million, INT’L BUS. TIMES (Mar. 3, 
2015 12:44 PM), http://www.ibtimes.com/jpmorgan-chase-co-settles-robo-signing-scandal-justice-

department-50-million-1834598. 
364 952 F. Supp. 2d 828 (W.D. Tex. 2013). 
365 Id. at 832. 
366 Id. 
367 Id. 
368 Id. 
369 Id. (internal citations omitted). 
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The federal court in Texas was uninterested in the details of the plain-

tiff’s allegations. It applied intracorporate conspiracy doctrine immunity to 

the acts of all agents involved.370 The court reasoned that, because “‘the acts 

of the employees or agents are acts of the principal,’… employees and 

agents cannot conspire with each other unless they act outside the scope of 

their employment or for their own personal benefit.”371 Corporations “can 

only act through their employees or agents, who in this case happen to be 

the individual defendants.”372 Because the “alleged actions of the various 

individual defendants were all in the scope of their employment” to fore-

close on the property, the plaintiff “has not alleged any facts demonstrating 

any individual defendant acted for any personal benefit.”373 Extra bonuses 

and compensation do not qualify as a personal benefit.374 Under Texas law, 

a corporation “cannot conspire with itself, no matter how many of its agents 

participated in the wrongful action.” 375  The claim was accordingly dis-

missed.376 

Similarly, in the 2015 case of Mastronardi v. Wells Fargo Bank, N.A.,377 

the federal court dismissed a homeowner and her husband’s allegations that 

“Wells Fargo conspired with [two of its named] employees… to, among 

other things, intentionally lose documents and refuse to properly process 

documents for loan modification.” 378 As a result of that alleged conspiracy, 

the plaintiffs’ “modification application was denied.”379 Under the intracor-

porate conspiracy doctrine, the court dismissed the allegations of conspiracy 

against the defendant employees by merely noting that “[a]t the time the 

events giving rise to this action took place, both individuals… were em-

ployees of Wells Fargo.” 380  The plaintiffs’ case thus failed because the 

plaintiffs could not show that the agents “were acting outside the scope of 

                                                      
370 Mathis v. DCR Mortgage III Sub, I, LLC, 952 F. Supp. 2d 828, 836 (W.D. Tex. 2013) (quoting 

Leasehold Expense Recovery, Inc. v. Mothers Work, Inc., 331 F.3d 452, 463 (5th Cir. 2003)). 
371 Id. at 836-37 (quoting Crouch v. Trinque, 262 S.W.3d 417, 427 (Tex.App.-Eastland 2008)). 
372 Id. at 837. 
373 Id. 
374 See, e.g., 8000 Md., LLC v. Huntleigh Fin. Servs., Inc., 292 S.W.3d 439, 452 (Mo. Ct. App. 

2009); Vacuum, supra note 26, at 292. 
375 Mathis, 952 F. Supp. 2d at 836 (quoting Leasehold Expense Recovery, Inc. v. Mothers Work, 

Inc., 331 F.3d 452, 463 (5th Cir. 2003)). 
376 Id. at 837. 
377 Mastronardi v. Wells Fargo Bank, N.A., No. 4:15-CV-452-A, 2015 WL 5472924, at *1 (N.D. 

Tex. Sept. 17, 2015). 
378 Id. 
379 Id. 
380 Id. at *7. 
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their employment or personally benefitted from the alleged actions of con-

spiracy.”381 

Illustrating how this broad protection of agents under corporate forms 

reaches out to include individuals beyond employees as well, in 2013, the 

Supreme Court of Alabama dismissed a case of alleged mortgage fraud by a 

bank, its employees, and its outside attorney in attempting to enforce faulty 

mortgage documents after the debtor declared bankruptcy during the finan-

cial crisis.382 The court explicitly shielded all the employees of the bank and 

the attorney from liability—and even inquiry into their coordinated ac-

tions—under the bank’s corporate form.383 According to the court, “the in-

tracorporate-conspiracy doctrine holds that a corporation may not be held 

liable for any alleged conspiracy with its own employees or agents.”384 For 

support, the Alabama Supreme Court cited multiple Eleventh Circuit cases 

on the intracorporate conspiracy doctrine, and it specifically quoted the 

Eleventh Circuit’s rationale that “[t]he intracorporate conspiracy doctrine 

holds that acts of corporate agents are attributed to the corporation itself, 

thereby negating the multiplicity of actors necessary for the formation of a 

conspiracy.”385 

A final point about the intracorporate conspiracy doctrine’s power to 

shield agent behavior across and under layers of corporate forms is how its 

development in this direction dovetails not only with the weaknesses in 

veil-piercing doctrine discussed in this Article supra at Part IA, but also 

with emerging weaknesses in whistleblowing protections under regulatory 

frameworks. In 2014, the U.S. Court of Appeals for the Second Circuit held 

in Liu Meng-Lin v. Siemens AG386 that, despite the fact that a firm lists on a 

U.S. public exchange, the Dodd-Frank Act’s anti-retaliation whistleblowing 

protections387 do not apply to actions that take place under layers of corpo-

rate forms overseas, even when the corporation allegedly violates U.S. 

law.388 The case nicely illustrates how these layers of forms often character-

ize multinational companies listed on U.S. public markets. The whistle-

blower, Liu, worked as a compliance officer for the healthcare division of a 

wholly owned Chinese subsidiary of Siemens AG (“Siemens”), a German 

                                                      
381 Id. 
382 M & F Bank v. First Am. Title Ins. Co., 144 So. 3d 222 (Ala. 2013). 
383 Id. at 234. 
384 Id. (citing Grider v. City of Auburn, 618 F.3d 1240, 1261 (11th Cir. 2010)). 
385 Id. (citing Grider, 618 F.3d at 1261, and quoting McAndrew v. Lockheed Martin Corp., 206 

F.3d 1031, 1036 (11th Cir. 2000)). 
386 763 F.3d 175 (2d Cir. 2014). 
387 15 U.S.C. § 78u–6(h) (2014). 
388 Liu, 763 F.3d at 183. 
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corporation whose shares are listed on the New York Stock Exchange.389 

Lui reported to superiors both in China and in Germany that employees 

were making illegal payments under the Foreign Corrupt Practices Act 

(“FCPA”)390 “in China, North Korea, and Hong Kong.”391 Siemens officials 

“in China and/or Germany” fired Liu for performing his job.392 Liu asserted 

that Siemens, by listing in the U.S., had agreed to be controlled by the 

SEC’s supervisory requirements, including Dodd-Frank whistleblower pro-

tection.393 The Second Circuit, despite strong language to the contrary in the 

Dodd-Frank Act,394 vitiated the ability of agents safely to report violations 

of U.S. law when committed through these layers of corporate forms.395 

IV.  DISCLOSURE-BASED ENFORCEMENT’S INSULATING SE-

LECTION OF A CORPORATE REPRESENTATIVE  

A third legal stream contributing to the disappearance of agents under 

the dragon costume is disclosure-based enforcement’s selection of a corpo-

rate representative. As seen from the Liu case and others, there are major 

gaps between the aspirations of disclosure-based enforcement and the sig-

nals that it sends in practice to agents under the corporate form. When regu-

lators focus exclusively on the disclosures of limited named representatives 

of the company, the rest of its agents and their actions disappear under the 

dragon costume. As noted previously, a large percentage of white collar 

prosecutions are now being brought under these disclosure regimes.396 Be-

cause this author has written previously about the growing use of strict-

liability “responsible corporate officer” prosecutions under the Foreign Cor-

rupt Practices Act,397 this discussion will focus on other forms of these 

prosecutions such as securities fraud. 

                                                      
389 Id. at 177. 
390 Foreign Corrupt Practices Act (FCPA), 15 U.S.C.A. §§ 78dd-1(a), 78dd-2(a), 78dd-3(a). 
391 Liu, 763 F.3d at 183. 
392 Id. 
393 Id. at 179. 
394 Section “929P(b) of the Dodd–Frank Act, 124 Stat. at 1864–65… grants district courts jurisdic-

tion where a suit brought by the SEC or the United States government ‘allege[s] a violation of the anti-

fraud provisions of [the Securities Exchange Act of 1934] involving (1) conduct within the United States 
that constitutes significant steps in furtherance of the violation, even if the securities transaction occurs 

outside the United States and involves only foreign investors; or (2) conduct occurring outside the Unit-

ed States that has a foreseeable substantial effect within the United States.’” Liu, 763 F.3d at 180-81 

(quoting 15 U.S.C. § 78aa(b)). 
395 Liu, 763 F.3d at 183. 
396 See infra Introduction at p. 6 and information on SEC, DOJ, and CFTC enforcement actions su-

pra note 28. 
397 Vacuum, supra note 26, at 283-90. 
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A. The Limited “Vice-President of Going to Jail” Effect 

Securities fraud has become a catch-all category under which to prose-

cute corporate crime. Even broad corporate conspiracies such as the tobacco 

industry’s lies about smoking risks associated with cancer398 and, in 2015, a 

large oil company’s alleged attempts to suppress information about the im-

pacts of its products on climate change,399 are often first investigated as 

failures of the companies to have “adequately warned investors about po-

tential financial risks.”400 One of the largest payments in the Deepwater 

Horizon oil spill case, for example, was the $525 million that BP paid to 

settle SEC charges of securities fraud related to describing the spill.401  

Federal and state disclosure-based statutes and regulations require pub-

lic companies to disclose all “material” information to investors.402 At the 

federal level, although there are five other major securities laws, most secu-

rities fraud is charged under the Securities Act of 1933403 (the “1933 Act”) 

and the Securities Exchange Act of 1934404 (the “1934 Act”).405 The well-

known reform efforts of the 2002 Sarbanes-Oxley Act406 (“SOX”) and the 

2010 Dodd-Frank Wall Street Reform and Consumer Protection Act 407 

(“Dodd-Frank”), for example, amended these basic securities laws. The 

1933 Act controls the issuance of securities, and the 1934 Act controls the 

trading of securities after they are issued.408 The 1934 Act applies to all pub-

licly traded companies with more than 500 shareholders and ten million 

dollars in assets.409 Most securities prosecutions are brought under Rule 

10b-5410 and Section 32(a)411 of the 1934 Act, which prohibit insider trad-

                                                      
398 Justin Gillis and Clifford Krauss, Exxon Mobil Investigated for Possible Climate Change Lies 

by New York Attorney General, N.Y. TIMES (Nov. 5, 2015), 

http://www.nytimes.com/2015/11/06/science/exxon-mobil-under-investigation-in-new-york-over-

climate-statements.html (describing how earlier cases were built against the tobacco companies). 
399 Id. 
400 Id. 
401 U.S. Sec. and Exch. Comm’n, Press Release, BP to Pay $525 Million Penalty to Settle SEC 

Charges of Securities Fraud During Deepwater Horizon Oil Spill (Nov. 15, 2012), 

http://www.sec.gov/News/PressRelease/Detail/PressRelease/1365171485962 (describing settlement over 

oil spill as a charge of securities fraud). 
402 See, e.g., 17 C.F.R. § 240.10b-5 (2013) (prohibiting any person from making false statements or 

omissions of a material fact in connection with the purchase or sale of securities). 
403 15 U.S.C. §§ 77a—77aa (2015). 
404 15 U.S.C. §§ 78a—nn (2015). 
405 See, e.g., Brian Lewis et. al., Securities Fraud, 52 AM. CRIM. L. REV. 1567, 1568-69 (2015) 

[hereinafter Securities Fraud]. 
406 Pub.L. No. 107–204, 116 Stat. 745 (2002). 
407 Pub.L. No. 111–203, 124 Stat. 1376 (2010). 
408 Securities Fraud, supra note 405, at 1569. 
409 1934 Act, codified at 15 U.S.C. § 78a (2015). 
410 17 C.F.R. § 240.10b-5 (2015). 
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ing, as well as other types of fraud based on material misrepresentations, 

omissions, or both.412 

According to the U.S. Supreme Court, information is “material” when 

there is “a substantial likelihood that the disclosure of the omitted fact 

would have been viewed by the reasonable investor as having significantly 

altered the ‘total mix’ of information made available.”413 The SEC requires 

the regular disclosure of material information in Form 10-K, 20-F and other 

filings.414 In practice, insider trading, which prohibits the non-public dis-

semination of material information for trading purposes, has become a strict 

liability crime often prosecuted under the SEC’s theory of “control person” 

liability.415 The Second Circuit, which handles the vast majority of New 

York financial cases, defines the scienter for insider trading as mere “know-

ing possession” of confidential information.416 Civil securities fraud, which 

includes the misrepresentation of material information to investors, requires 

an “intent to deceive, manipulate, or defraud.”417 The Seventh Circuit and 

many other appellate courts allow the intent for civil securities fraud to be 

satisfied by a defendant’s reckless action.418 The classic case involves the 

reckless omission of material facts.419 Criminal securities fraud, which con-

tains almost the same elements as civil securities fraud but must be proven 

beyond a reasonable doubt, requires “willfulness” on the part of a defend-

ant.420 Similar to the standard for civil cases, criminal securities fraud “will-

fulness” can be satisfied by a “defendant’s reckless disregard for the 

truth.”421 All of these standards thus effectively collapse into a single in-

                                                                                                                           
411 15 U.S.C. § 78ff(a) (2015). 
412 Securities Fraud, supra note 405, at 1570. 
413 TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438 (1976). 
414 Specifically, SEC Regulation S-K, which proscribes the disclosure requirements for Form 10-K 

and other filings, requires that companies describe factors in transactions such as “the relationships 
among the parties, the structure of the securities offered (including, for example, the flow of funds or 

any subordination features) and any other material features.” Standard Instructions For Filing Forms 

Under Securities Act of 1933, Securities Exchange Act of 1934 and Energy Policy and Conservation Act 
of 1975—Regulation S-K, 17 C.F.R ch. 2 pt. 229, § 229.1103(a) (updated as of Nov. 3, 2015), 

http://www.ecfr.gov/cgi-bin/text-idx?node=17:3.0.1.1.11&rgn=div5. 
415 See, e.g., Christopher L. Garcia & Boyd M. Johnson III, Defending Clients in Insider Trading 

Investigations and Enforcement Actions 642-43 and n. 15, in DEFENDING CORPORATIONS AND INDIVID-

UALS IN GOVERNMENT INVESTIGATIONS (Daniel L. Fetterman & Mark P. Goodman eds., 2012-13) [here-
inafter Insider Trading] (describing developments in the case law and citing cases). 

416 U.S. v. Royer, 549 F.3d 886, 899 (2d Cir. 2008); accord Insider Trading, supra note 415, at 662 
(describing the Second Circuit’s approach). 

417 Securities Fraud, supra note 405, at 1578. 
418 Id. 
419 Sundstrand Corp. v. Sun Chem. Corp., 553 F.2d 1033, 1045 (7th Cir. 1977). 
420 Securities Fraud, supra note 405, at 1579; U.S. v. Dearing, 504 F.3d 897, 903 (9th Cir. 2007). 
421 Securities Fraud, supra note 405; Dearing, 504 F.3d at 903. 
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quiry whether the defendant mishandled, omitted, or misrepresented materi-

al information, either knowingly or with reckless disregard for the truth.422 

These disclosure-based standards, however, are both overly broad and 

overly narrow as a method of enforcement against agents under the dragon 

costume. Companies and compliance officers live in fear of how many 

statements can be swept up in the overly broad concept of “material risk.”423 

Meanwhile, because most of a company’s agents have no personal duty of 

disclosure, they remain unaffected by the overly narrow impact of disclo-

sure-based regulations.424  

Top officials who personally sign SEC filings or who communicate 

with investors may be liable for material misrepresentations and/or omis-

sions, but this leaves out the vast majority of agents under the corporate 

forms of most companies.425 After SOX, the SEC does now impose a duty 

on attorneys “to report evidence of a material violation of securities law or 

breach of fiduciary duty or similar violation by the company or any agent 

thereof, to the chief legal counsel or the chief executive officer of the com-

pany (or the equivalent thereof).”426 If these specific company officers do 

not act on the information, the attorney must then report to members of the 

board.427 But the SEC still does not require an attorney to report a violation 

outside of the company.428 And most agents working for a company who are 

not attorneys, audit professionals, the CEO, or the board, have nothing to 

worry about from disclosure-based regulations. 

Finally, recent prosecutions have continued to focus almost exclusively 

on the corporate form and failed to enforce accountability for agents under 

the dragon costume—even for those top executives who do have specific 

disclosure liability. Professors Joh and Joo, writing with skepticism about 

how much of an impact on agent incentives the Yates Memorandum will 

make, for example, note that even in September 2015 documents filed for 

                                                      
422 Securities Fraud, supra note 405. 
423 See, e.g., Amanda M. Rose, Reforming Securities Litigation Reform: Restructuring the Rela-

tionship Between Public and Private Enforcement of Rule 10b-5, 108 COLUM. L. REV. 1301, 1303 

(2008) (“Rule 10b-5 class actions may both overdeter some actors (e.g., issuers, who face essentially 
strict enterprise liability for the frauds of their agents) and underdeter others (e.g., individual wrongdo-

ers, who are rarely forced to contribute to settlements…[)].”); John C. Coffee, Jr., Law and the Market: 

The Impact of Enforcement, 156 U. PENN. L. REV. 229, 305 (2007) (“At present, we have both too little 
private enforcement and too much—too little in that the outside professionals are rarely sued and corpo-

rate officers often pay nothing, and too much in that the corporation itself is regularly sued and settles at 

the shareholders’ expense.”).  
424 Rose, supra note 423; Coffee, supra note 423. 
425 Rose, supra note 423; Coffee, supra note 423. 
426 Implementation of Standards of Professional Conduct for Attorneys, 68 Fed. Reg 6296 (Feb. 6, 

2003) (codified at 17 C.F.R. pt. 205). 
427 Id. 
428 Securities Fraud, supra note 405, at 1647. 
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the GM case “the DOJ charged only the corporation with fraud and false 

statements to regulators, even though the Information charging the corpora-

tion describes numerous acts by individuals that might have formed the ba-

sis for charges against them.”429 Dismissing the DOJ’s “tough talk about 

individual corporate agents… [as] probably at least in part a short-term po-

litical move,” Professors Joh and Joo note that the Yates Memorandum had 

been announced “with great fanfare one week before the DOJ announced 

the GM settlement, which deferred the prosecution of criminal charges 

against the corporation and charged no individual officers or employees.” 430 

B. How Disclosure-based Regulation Allows Agents to Disappear Un-

der the Dragon Costume 

Focusing exclusively on what a few top representatives of a company 

say publicly has multiple repercussions, all of which push the coordinated 

misbehavior of agents to disappear under the dragon costume. This subsec-

tion traces how these patterns of agent wronging are emerging under the 

opaque corporate form. 

First, as this author has previously argued, strict liability (what disclo-

sure prosecutions have effectively become) leads not only to CEO turnover, 

but also to willing blindness by top executives towards coordinated agent 

wrongdoing under the dragon costume.431 The Volkswagen (“VW”) scandal 

provides an excellent current example. 

Second, removing and/or discouraging oversight of the company at the 

top ranks empowers middle management to expand the scope of wrongdo-

ing and coordination under the costume. Evidence of this growing phenom-

enon can be seen both in what has now become public about the actions of 

agents during the 2015 LIBOR settlement as well as in the VW scandal. 

Third, given the restrictions of the opaque corporate form, prosecutorial 

attempts to impose liability for large-scale coordinated wrongdoing through 

existing disclosure-based tools result in charges so tangentially related to 

the substance of an agent’s culpability that courts and juries are fueling a 

popular back-lash against these few cases being brought.432 Like prosecut-

ing Al Capone for minor tax evasion, the incongruity of the evidence being 

                                                      
429 Joh & Joo, supra note 18. 
430 Id. 
431 This phenomenon is also referred to as the “ostrich problem” with corporate enforcement. GAR-

RETT, supra note 15, at 280 (noting, for example, how “[e]xecutives have insulated themselves” from 
SOX reporting liability “by requiring certificates from subordinates so they can defend themselves by 

showing how they relied on reviews by others”). 
432 The popular instinct is that these agents are being arrested and charged with the wrong crimes. 

See, e.g., Shkreli example infra Part IVBiii. 
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presented about the wrongdoing of these corporate representatives and the 

technicality of the charges unrelated to the substance of that wrongdoing 

leads to dissonance for the judges and juries who have to enforce these 

laws. In 2014, the Second Circuit’s Newman433 decision limiting the power 

of insider trading prosecutions is a stark example. But, in 2015, the Flan-

nery434 and Litvak435 appellate decisions should be understood as conveying 

the same message, as well as the jury decision that refused to convict Mas-

sey Energy CEO Blankenship of securities fraud for the deaths of coal min-

ers in the Upper Big Branch disaster while finding him guilty of a rare 

charge of conspiracy to evade safety requirements.436 These decisions have 

created an implosion in securities law. 

1. Willing Blindness of Top Executives Focuses on Results without 

Inquiry into Methods 

First, the 2015 VW scandal provides an excellent example of how the 

hardened corporate form and disclosure-based prosecutions combine to en-

courage willing blindness towards coordinated agent wrongdoing. Although 

the facts of the VW scandal do not turn on the handing of financial securi-

ties, the fraud at the company appears to have started around the same time 

as the roots of the financial crisis. In addition, although VW is a multina-

tional corporation based in Germany, the company itself describes the scan-

dal as intimately related to conditions in the United States.437 The scandal 

exhibits the hallmarks of abuses through layers of costumes as described in 

cases about the financial crisis such as Nomura supra at Part IIB. Growing 

evidence about the scandal illustrates how disclosure-based prosecution 

encourages top executives to look the other way in the face of large-scale 

agent misbehavior under the corporate form. As in the culture of banks in 

                                                      
433 U.S. v. Newman, 773 F.3d 438 (2d Cir. 2014), reh’g denied and reh’g, en banc, denied 2015 

U.S. App. LEXIS 5788 (2015), cert. denied 2015 U.S. LEXIS 6104 (U.S. 2015). 
434 Flannery v. SEC, No. 15-1080, 2015 WL 8121647 (1st Cir. Dec. 8, 2015). 
435 U.S. v. Litvak, No. 14-2902-CR, 2015 WL 8123714 (2d Cir. Dec. 8, 2015). 
436 Jury Verdict Form, U.S. v. Blankenship, No. 5:14-CR-244 (S.D.W.V. Dec. 3, 2015); Alan Blind-

er, Mixed Verdict for Donald Blankenship, Ex-Chief of Massey Energy, After Coal Mine Blast, N.Y. 

TIMES (Dec. 3, 2015), http://www.nytimes.com/2015/12/04/us/donald-blankenship-massey-energy-

upper-big-branch-mine.html [hereinafter Blankenship Verdict]. 
437 Jack Ewing, VW Says Emissions Cheating Was Not a One-Time Error, N.Y. TIMES (Dec. 10, 

2015), http://www.nytimes.com/2015/12/11/business/international/vw-emissions-scandal.html [hereinaf-
ter Error] (“The wrongdoing began in 2005, Volkswagen said, when the company decided to make 

diesel cars the focus of its United States marketing.”). 
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the financial crisis,438 VW’s chairman of the board has admitted, “[t]here 

was a tolerance for breaking the rules.”439 

A separate work by this author examines the VW scandal in detail,440 

but in noting how disclosure-based enforcement creates willing blindness 

by top executives to coordinated agent wrongdoing, this Article builds on 

established documentation of executive “ostrich” behavior following the 

passage of SOX and other disclosure-based initiatives.441 VW’s executives’ 

and agents’ behavior is illustrative of incentives in a modern multinational 

corporation. When only top executives are monitored and held accountable 

for corporate actions, those executives have a disincentive to reveal and 

challenge the methods that agents engage in to create profits below them 

under the corporate form. As Professor Garrett has described: “Like any 

mafia don you do not want to have a smoking gun: You do not want to e-

mail illegal instructions to your underlings, you do not want to leave a paper 

trail.”442 

2. Empowerment of Middle Management to Expand the Scope of 

Wrongdoing and Coordination 

Second, removing and/or discouraging oversight at the top ranks of a 

company empowers middle management to expand the scope and coordina-

tion of wrongdoing under the dragon costume. Evidence of this phenome-

non can been seen in both the 2015 LIBOR settlements and the VW scan-

dal. The middle management of a company often has no interest in halting 

the wrongdoing committed by agents when the managers have no individual 

repercussions. 

In the wake of corporate form-hardening, disclosure-based prosecutions 

make this problem with middle management worse. As at VW discussed 

above, often high-level management have no knowledge of what a compa-

ny’s agents are doing either because they do not want to know or have no 

incentive to ask.443 The move to strict-liability prosecutions of high-level 

                                                      
438 See discussion of banking culture, supra Part II. 
439 Error, supra note 437. 
440 Retrenchment, supra note 36. 
441 GARRETT, supra note 15, at 81-84 (describing the “ostrich” defense). 
442 Daniel Marans, Reporter, HuffPost Bus., The Justice Department Pledge to Prosecute White-
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443 See, e.g., Sara L.A. Lawson, Blogpost, Are you the Vice President in Charge of Going to Jail?, 

ZUCKERMAN SPAEDER LLP (Oct. 16, 2015), http://www.lexology.com/library/detail.aspx?g=6354a475-

593d-47b2-93b0-f8c3037f5f1f (“The Yates memo exerts pressure on the company to peg culpable indi-
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management under “responsible corporate officer” doctrine and “control 

person” liability further discourages the involvement of high-level man-

agement in curbing such operations and shortens the tenure of high-level 

managers so that they are not able in practical terms to correct wrongdoing 

within the company even if they do know about it.444 

Under an opaque corporate form, disclosure-based prosecutions of top 

executives paradoxically strengthen mid-level management. 445  Moreover, 

mid-level managers are the individuals within a company most threatened 

by an agent’s unwillingness to comply, and they have the most direct con-

trol over a potential whistleblower’s job and future. Additional works by 

this author describe these hierarchical incentive problems in greater de-

tail.446 

3. Growing Backlash against Disclosure-Based Prosecutions 

Third, because form-hardening provides protection to the vast majority 

of agents under the dragon costume, it is a final irony that courts and juries 

are fueling a backlash against broad-based prosecutions of individuals who 

do face liability under disclosure-based enforcement. Agents should be cul-

pable for the impact of their fraud and wrongdoing on consumers and the 

public, not merely for technicalities in how they handle material infor-

mation presented to investors. Accordingly, the dissonance in standards for 

disclosure-based prosecutions against top executives, especially after the 

growth in executives’ plausible deniability discussed above,447  and what 

those executives’ companies may have done to the public have become so 

tangentially related that courts and juries are refusing to convict. Ultimately 

then, dissatisfaction with the combination of a hardened corporate form and 

disclosure-based enforcement may destroy the effectiveness of disclosure-

based prosecution itself as one of the few tools that prosecutors have left 

against officers in the C-suite. 

In the wake of limitations imposed on agent liability by corporate form-

hardening, courts are publicly annoyed at the technicality of disclosure-

based charges and their lack of a link to coordinated agent wrongdoing. In 

                                                                                                                           
viduals, namely, the upper-middle executives who are close enough to the top but who have more day-

to-day responsibility for achieving corporate goals (i.e., those who[m] the government is likely to point 
to as having combined knowledge and misconduct).”). 

444 Vacuum, supra note 26, at 287-88. 
445 This phenomenon is similar to the increase in power of professional legislative staff after the 

imposition of term limits on elected officials. See generally Nelson W. Polsby, Constitutional Mischief: 
What's Wrong with Term Limitations, AM. PROSPECT (Summer 1991). 

446 Retrenchment, supra note 36; see also whistleblowing article in progress, supra note 142. 
447 See supra Part IVBii. 
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its 2014 Newman448 decision, the Second Circuit reversed the convictions of 

two portfolio managers for conspiracy to commit insider trading, and insid-

er trading in violation of 18 U.S.C. § 371,449 Sections 10(b) and 32 of the 

1934 Act,450 SEC Rules 10b-5 and 10b5-2,451 and 18 U.S.C. § 2.452 The 

Newman court held for the first time that “in order to sustain a conviction 

for insider trading, the Government must prove beyond a reasonable doubt 

that the tippee knew that an insider disclosed confidential information and 

that he did so in exchange for a personal benefit.”453 Not only was the gov-

ernment’s evidence “of any personal benefit received by the alleged insid-

ers” in the case insufficient to establish the defendants’ purported tippee 

liability, but the court held that the defendants could not be liable because 

they were too removed in the management of the company from the person 

who originally received the insider trading tip.454 As the Newman court ob-

jected, the defendants were “four levels removed from the inside tippers.”455 

As rare prosecutions attempt to use disclosure-based charges to reach 

the levels of middle management protected by corporate form-hardening, 

the immediate question for this form of enforcement becomes how far away 

from the single agent on the ground can liability for insider trading extend? 

Because the insider trading rules and securities laws are not designed to 

discipline middle management, courts and juries are curtailing the use of the 

laws this way. And their decisions are directly impacting the few attempts 

still being made to build cases against agents under dragon costumes. In 

October 2015, for example, in the wake of Newman, Manhattan U.S. Attor-

ney Preet Bharara had to drop charges against seven indicted individuals, 

including SAC Capital Advisor portfolio manager Michael Steinberg.456 In 

2013, a jury had convicted Steinberg of insider trading, but Steinberg had 

not been sentenced and had remained free on bail since his conviction. 457 
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454 Id. at 443. 
455 Id. 
456 Jacob Gershman, Preet Bharara Pulls Plug on Steinberg Insider Trading Case, WALL ST. J. (Oct 
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The insider trading charges were a key component of the U.S. Attorney’s 

attempt ultimately to hold Steven Cohen, the billionaire founder of SAC 

Capital Advisors, accountable for wrongdoing at the hedge fund.458 In 2014, 

SAC Capital Advisors as an entity had pled guilty to securities and wire 

fraud, paid a $1.8 billion fine, and accepted responsibility for the wrongdo-

ing of specific employees, including Steinberg.459 SAC Capital Advisors 

then changed its name to Point72 Asset Management LP and currently ex-

ists to manage Mr. Cohen’s personal fortune.460 

But courts and juries were not finished sending messages of displeasure 

about the use of disclosure-based prosecutions to reach agents under the 

dragon costume—even representatives in the financial sector who common-

ly have special duties of disclosure to investors. In December 2015, two 

more appellate decisions dramatically reversed convictions for material 

misrepresentations of facts in securities cases linked to the financial crisis 

and its aftermath. In Flannery v. SEC,461 the First Circuit reversed the sus-

pension and imposition of civil monetary penalties against a former vice 

president and a former chief investment officer of the State Street Bank and 

Trust Company (“State Street”).462 The alleged material misrepresentation 

concerned the extent to which the bank held subprime residential mortgage-

backed securities (“RMBS”) in an unregistered fund.463 These are the same 

class of assets as described in Nomura supra at Part IIB. 

The Flannery executives admitted that, in meetings with investors, they 

had misrepresented the percentage of asset-backed securities, a category 

that included RMBS, the bank held in the fund.464 The charts that the execu-

tives had shown to investors listed the bank as invested fifty-five percent in 

the asset-backed securities, when the real number at the time was between 

eighty and one-hundred percent.465 Although investors testified that they felt 

misled by the presentation about the quality of the bank’s fund,466 the Flan-

nery court described the presentations as merely a starting point from which 

investors should have performed additional due diligence.467 
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461 No. 15-1080, 2015 WL 8121647 (1st Cir. Dec. 8, 2015). 
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More importantly, the Flannery court emphasized that “[t]his thin mate-

riality showing cannot support a finding of scienter.”468 In other words, for 

the court, the technicality of the executives’ misrepresentation did not seem 

to justify the degree of sanction that the SEC sought to impose for securities 

fraud.469 The Flannery court required broader evidence of culpability in or-

der to find the executives liable for the consequences of misrepresenta-

tion.470 As the court explained, “[e]ven were we to assume” that an addi-

tional piece of evidence had been misleading, “we find there is not substan-

tial evidence to support the Commission’s finding that Flannery engaged in 

a fraudulent ‘practice’ or ‘course of business.’”471 The decision emphasized 

the SEC’s interpretation of Section 17(a)(3) that “one who repeatedly 

makes or drafts such misstatements over a period of time may well have 

engaged in a fraudulent ‘practice’ or ‘course of business,’ but not every iso-

lated act will qualify.”472 But this insistence on more substantial evidence to 

support the executives’ conviction is particularly strange given that the lan-

guage of Section 17(a)(3) is explicit that “any transaction” may qualify that 

“operates or would operate as a fraud or deceit upon the purchaser.”473 

On the same day that the First Circuit decided Flannery, the Second 

Circuit decided U.S. v. Litvak.474 Litvak was a Jefferies securities broker and 

trader who had been convicted of ten counts of securities fraud, one count 

of fraud relating to the federal government’s Troubled Asset Relief Program 

(“TARP”) bail-out program, and four counts of making false statements 

related to his sale of RMBS.475 Similar to the facts of Flannery, the defend-

ant admitted that he had lied about the securities at issue.476 The Litvak 

court reversed his convictions for fraud and making false statements, vacat-

ed his conviction of securities fraud, and remanded for a new trial on the 

securities fraud charges.477 

Litvak is even more remarkable than Flannery because the court over-

turned and remanded Litvak’s convictions despite the high standard of def-

erence given to the government in criminal cases.478 As the Second Circuit 

wrote, “we must view the evidence in the light most favorable to the Gov-

                                                      
468 Id. 
469 Id. 
470 Id. 
471 Id. at *11. 
472 Id. (emphasis in text). 
473 15 U.S.C. § 77q(a)(3) (2015). 
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478 Id. at *4; id. at *8. 
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ernment, crediting every inference that could have been drawn in the Gov-

ernment’s favor, and deferring to the jury’s assessment of witness credibility 

and its assessment of the weight of the evidence.”479 Also, “[a]lthough suf-

ficiency review is de novo, we will uphold the judgments of conviction if 

any rational trier of fact could have found the essential elements of the 

crime beyond a reasonable doubt.”480 

Furthermore, unlike the defendant’s misrepresentation in Flannery, Lit-

vak had lied about the securities on at least three occasions in separate 

ways.481 Nonetheless, the Litvak court insisted on vacating the defendant’s 

convictions for making false statements and fraud against the government 

and reversing his convictions for securities fraud against other investors.482  

The court’s result was the most severe on the government counts.483 In 

its reasoning regarding the government, the Second Circuit grasped at 

straws to find a distinction in the TARP program that would shield Litvak 

from the jury’s finding.484 Title 18, Section 1001 makes it illegal for a de-

fendant to “knowingly and willfully ... make any materially false, fictitious, 

or fraudulent statement or representation… in any matter within the juris-

diction of the executive, legislative, or judicial branch of the Government of 

the United States.”485 Title 18, Section 1031 makes it illegal for a defendant 

to “knowingly execute ... any scheme or artifice with the intent ... to obtain 

money or property by means of false or fraudulent pretenses, representa-

tions, or promises, ... including through the Troubled Asset Relief Program, 

an economic stimulus, recovery or rescue plan provided by the Govern-

ment, or the Government’s purchase of any troubled asset as defined in the 

Emergency Economic Stabilization Act of 2008.”486 

According to the former chief investment officer for the Treasury’s Of-

fice of Financial Stability, the federal government delegated the final pur-

chasing of TARP securities to private fund managers who it had selected to 

participate in the program.487 These “asset managers” had to be “well estab-

lished in the field” and, within the confines and requirements of the taxpay-

er-financed fund, the government gave them “complete discretion over 

                                                      
479 Id. at *4 (quoting United States v. Brock, 789 F.3d 60, 63 (2d Cir. 2015) (internal quotation 

marks omitted); id. at *8. 
480 Id. at *4 (quoting Brock, 789 F.3d at 63 (internal quotation marks omitted); id. at *8. 
481 Id. at *2. 
482 Id. at *21. 
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484 Id. at *6. 
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486 18 U.S.C. § 1031(a)(2) (2015). 
487 Litvak, 2015 WL at *6. 
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which eligible assets to buy and sell.”488 Each of the managers submitted 

monthly reports to the Treasury.489 In fact, it was through these monthly 

reports that the Treasury opened the investigation that led to Litvak’s con-

viction.490  In the abstract, the program sounds like it contained a well-

designed final delegation to private contractors with the niche expertise to 

mitigate risk and to handle trades on the government’s behalf. 

In Litvak, the court acknowledged that the defendant’s “misstatements 

may have negatively impacted the Treasury’s investments.” 491  It also 

acknowledged “this impact would have been reflected in aggregate monthly 

reports submitted by [the private] managers to the Treasury.” 492  It even 

acknowledged that “the misstatements were the impetus for an investigation 

by the Treasury that eventually led to Litvak’s prosecution.”493 Yet the Sec-

ond Circuit lists each of these factors in a single sentence that concludes 

with the court’s own emphasis that “the government submitted no evidence 

that Litvak’s misstatements were capable of influencing a decision of the 

Treasury.”494  

Given that the carefully-selected asset managers were making their 

trades within the government’s definition of eligible securities, and that they 

were trading on those securities with tax-payer money, their actions would 

seem to qualify under Section 1001 as “a matter within the jurisdiction of 

the executive, legislative, or judicial branch of the Government of the Unit-

ed States.”495 Moreover, the definition of programs under Section 1031 in-

cludes not only TARP itself, but any “economic stimulus, recovery or res-

cue plan provided by the Government... of any troubled asset.”496 It strains 

standard readings of these statutes to thus conclude, as Litvak repeatedly 

insists and italicizes, that no rational jury could find that the defendant’s 

actions had impacted a “decision of the Treasury.”497 If nothing else, it was 

certainly a decision of the Treasury itself to investigate Litvak for false 

statements and fraud.498 Despite the three pieces of evidence that the court 
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itself lists, the Litvak court, however, was determined to overturn his con-

viction and send a message about its displeasure regarding the government’s 

use of disclosure-based prosecution to reach an agent under the corporate 

form.499 

In discussing the additional non-government-related charges of securi-

ties fraud, the Litvak court found “manifestly erroneous” the district court’s 

decision to bar the testimony of a defense expert and its repercussions inca-

pable of being dismissed as harmless.500 The court insisted that “[o]n this 

basis alone, we vacate Litvak’s convictions for securities fraud and remand 

for a new trial.”501 The expert’s proffered testimony concerned “the selec-

tion and valuation process undertaken by investment managers,” and, in his 

opinion, “a sell-side bond trader’s statements, such as Litvak’s, would be 

widely considered within the industry as ‘biased’ and ‘often misleading.’”502 

Finally, the Litvak court appeared intent on dismantling the prosecu-

tion’s ability to use disclosure-based tools against agents in the marketplace 

at all. The Second Circuit had already agreed in its decision that “‘intent to 

harm’ is not an element of securities fraud.”503 All the jury had to find was 

“a mental state embracing intent to deceive, manipulate or defraud.”504 It 

would thus seem that Litvak’s proffer of expert testimony that his state-

ments were “‘biased’ and ‘often misleading’” would injure his case rather 

than help it. But the Second Circuit’s reasoning here is even more odd. Ac-

cording to Litvak, “[t]hese portions of [the expert’s] testimony would have 

been highly probative of materiality, the central issue in the case.”505 In oth-

er words, the expert’s “proffered testimony could have educated the jury… 

about the highly-specialized field of RMBS trading… [in which managers 

use] ‘rigorous valuation procedures’ involving the use of certain ‘analytical 

tools and methods.’”506 Purchasers were supposed to have figured out the 

price of the bonds themselves, and the fact that Litvak’s statements may 

have been intended to “deceive, manipulate or defraud” should not be per-

                                                                                                                           
At no point would the Litvak court acknowledge the importance of the fact that Litvak’s deceptions were 

made to people managing the government’s money and were caught directly by Treasury employees 
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suasive because the rest of the agents in the market were doing the same 

things.507 

Consider the signal that the Litvak decision now sends to agents under 

dragon costumes. As discussed supra at Part IB, in the 2015 survey of fi-

nancial professionals one-third of respondents making over $500,000 a year 

“have witnessed or have firsthand knowledge of wrongdoing in the work-

place.”508 As another trader said, “if you aint [sic] cheating, you aint [sic] 

trying.” 509 And now, even when an agent is caught cheating under the pre-

vious definition of securities fraud, according to Litvak, he may not be lia-

ble because other agents under corporate forms are engaging in the same 

wrongdoing.510 

In the short term, the likely impact of Litvak will be for the U.S. Attor-

ney’s office to drop its plans to prosecute agents even for the specific fraud 

revealed in Normura supra at Part IIB. A case against three Nomura traders 

alleges that they “boosted the spread on their trades to make an extra $7 

million by lying about how much they paid for the debt.”511 In March 2015, 

the RBS bond trader Matthew Katke had pled “guilty… to cheating cus-

tomers… but retained the right to withdraw his plea if the [Second] Circuit 

voided Litvak’s conviction.”512 Each of these cases involves the market for 

RMBS.513  After Litvak, however, regulators may be generally unable to 

prosecute “deceptive sales tactics in the market for complex bonds tied to 

mortgages and corporate loans, which aren’t traded on transparent exchang-

es.”514  

To show that this backlash is against disclosure-based prosecutions be-

ing used to reach agents under the hardened corporate form, and not against 

criminal convictions of executives for substantive wrongdoing in general, 

consider the 2015 jury decision that refused to convict Massey Energy CEO 

Blankenship of securities fraud for the deaths of twenty-nine coal miners in 

the Upper Big Branch (“UBB”) disaster while finding him guilty of a rare 
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charge for conspiracy515 to evade safety requirements.516 According to the 

indictment, Blankenship “knew that UBB was committing hundreds of safe-

ty-law violations every year and… he had the ability to prevent most of the 

violations that UBB was committing. Yet he fostered and participated in an 

understanding that perpetuated UBB’s practice of routine safety viola-

tions.”517 In terms of public impact, although “[m]ost of the charges against 

Mr. Blankenship… are tied to allegations of lying to the Securities and Ex-

change Commission and investors about Massey’s safety record[,]… the 

safety-related count against him is gaining the most attention… in part be-

cause of its rarity.” 518  Since 2008, “three officials have received prison 

terms for lying to federal inspectors or falsifying safety documents… [but] 

[n]o CEO of a public company has faced criminal charges for violating the 

nation’s current mine-safety laws since those were passed in 1977.”519 In 

December 2015, Blankenship became the first CEO ever convicted under 

the thirty-eight-year-old mine-safety laws.520 The same jury refused, how-

ever, to convict him of any disclosure-based securities violations.521 

Meanwhile, contrast these developments in disclosure-based enforce-

ment with the 2015 substantive conviction of Peanut Corporation of Ameri-

ca CEO Parnell for intentionally shipping contaminated product that poi-

soned over 700 people with salmonella, and killed nine of them.522 As re-

ports note, Parnell’s conviction represents the “first federal felony convic-

tion for a company executive in a food safety case.”523 

                                                      
515 Blankenship failed to assert an intracorporate conspiracy doctrine defense against the conspira-

cy charge. The closest that the defendant came to an intracorporate conspiracy doctrine defense is De-
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Single Agreement, No. 5:14-CR-244 (S.D.W.V. April 7, 2015). 
516 Indictment at 34, U.S. v. Blankenship, No. 5:14-CR-244 (S.D.W.V. Nov. 13, 2014) [hereinafter 

Blankenship Indictment] (charging “Conspiracy to Willfully Violate Mandatory Mine Safety and Health 
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As in Blankenship’s conviction under the mine-safety laws, the key dis-

tinction leading to conviction in Parnell’s case is that the arguments and 

charges against him directly concerned his culpability for a pattern of sub-

stantive wrongdoing: in Parnell’s case, the shipping of tainted product.524 

The charges were rare simple conspiracy to commit fraud.525 Significantly, 

Georgia is in the Eleventh Circuit, under the jurisdiction of the last federal 

appellate court to apply the intracorporate conspiracy doctrine to corporate 

conspiracy—and the only one to still curtail the doctrine’s grant of immuni-

ty in criminal proceedings.526 The trial included “e-mails, lab results and 

financial records that showed Parnell not only knew about the contamina-

tion but had worked to cover it up while he continued to ship bad products 

to food processors.”527 For example, in an email dated March 2007, Parnell 

wrote: “S—, just ship it. I cannot afford to loose [sic] another customer.”528 

Found guilty, Parnell received the sentence of 28 years in prison.529 

There is public support for imposing direct substantive culpability on 

agents under the corporate form. In September 2015, for example, an op-ed 

called for using the same legal tactics in the Parnell case against General 

Motors for causing the deaths of 124 people through the installation of 

faulty ignition switches.530 Similarly, in December 2015, when pharmaceu-

tical executive Martin Shkreli was arrested on securities fraud charges in the 

wake of news reports that he had artificially inflated the prices of drugs 

from small amounts to hundreds of dollars per pill, a public opinion letter in 

the New York Times protested that his arrest was for the wrong crime.531 “I 

don’t get it. He isn’t punished for putting the price of a lifesaving drug out 

of reach for those whose lives depended on it, but is arrested for ripping off 

some rich investors?”532  
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There is no substitute for penetrating the dragon costume and imposing 

liability directly on agents for coordinated wrongdoing. Merely relying on 

dwindling tools like disclosure-based prosecutions to penalize the coordi-

nated wrongdoing of agents under the corporate form creates pushback and 

dissonance. As the American system for holding agents accountable for 

their substantive actions disappears with corporate form-hardening, the pub-

lic fundamentally objects that there is “something wrong with this pic-

ture.”533 

CONCLUSION  

This Article identifies for the first time the hardening of the corporate 

form. The Article demonstrates how form-hardening and the layering of 

corporate forms changes agent behavior, and the Article traces how a more 

opaque corporate form is the result of developments in U.S. law that affirm-

atively protect agents engaged in wrongdoing. Rethinking the extent of cor-

porate personhood in Supreme Court cases, limiting the immunity provided 

by the intracorporate conspiracy doctrine, and shifting prosecutions from 

disclosure-based regimes to substantive culpability are essential first steps 

to restore the accountability of agents within business associations. To com-

bat the damage that widespread frauds inflict on the public, the corporate 

form must become less opaque. We must both watch the dragon and impose 

liability on the dancers who move its feet. 
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