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Introduction 

 

A key asset in the franchising context is the concept of goodwill, the loyalty that a 

business earns from its customers.1  Customer loyalty usually is a key characteristic of a 

successfully run franchise business. Often, the franchisee’s ability to use the franchisor’s 

established goodwill becomes justification for the franchisor to impose strict 

requirements on the franchisee, whether it is quality control procedures, operation 

strategies, or advertising.  The usage of the franchisor’s goodwill and the requirements 

imposed upon franchisees to foster that goodwill both necessitate uniformity. Goodwill is 

founded on the principle that when a customer patronizes a franchise unit, he or she will 

receive identical service and products, in an identical atmosphere, regardless of the unit’s 

location. This principle imposes on the franchisee the strenuous and continuous 

responsibility on the franchisee to maintain its franchise location in a uniform manner as 

compared to the other units.  It is clear that uniformity, as perceived by the customer, is 

the hallmark of the franchise system.  

 

Despite the hallmark of uniformity that is required to support franchise goodwill, 

there are two situations that arise under franchise law that are anything but uniform: (1) 

franchisor discrimination among franchisees, and (2) differential treatment as to whether 

the franchisee or the franchisor should retain rights in the franchise goodwill.  These two 

issues are unsettled areas of law whose uncertainty can be quite harmful to all other 

parties.     

 

 

I. Franchise Discrimination  

 

 Franchise discrimination arises when, without an acceptable reason, the franchisor 

treats differently the members of the same franchise network. The relationship between a 

franchisor and franchisee is usually set out by specific terms in the franchise agreement. 

But what happens when franchisors do not apply the franchise agreement in a consistent 

                                                 
 

1 JOSEPH STORY, COMMENTARIES ON THE LAW OF PARTNERSHIP AS A BRANCH OF COMMERCIAL 

AND MARITIME JURISPRUDENCE § 99, at 139 (Boston 1841) (defining goodwill, “The advantage 

or benefit, which is acquired by an establishment, beyond the mere value of the capital, stock, 

funds, or property employed therein, in consequence of the general public patronage and 

encouragement, which it receives from constant or habitual customers, on account of its local 

position, or common celebrity, or reputation for skill or affluence, or punctuality, or from other 

accidental circumstances, or necessities, or even from ancient partialities, or prejudices”). 
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manner among all of their franchisees? This differential treatment affects not only the 

franchisee himself, but also the franchise system as a whole.  

 

Most immediately, the franchisee finds itself in a situation where other members 

of the franchise system are treated more favorably in their operations or ability to 

franchise. One may think that, although this likely harms both the franchisee and the 

franchise network as a whole, the franchisee will be able to sue to prevent this injustice. 

However, one may well be mistaken.  Few U.S. states have state-specific franchise laws, 

let alone any such laws that prohibit franchise discrimination.2  When a state does have 

an anti-discrimination statute, the franchisee typically has the burden of proving that 

other, “similarly situated” franchisees were treated differently and that this differential 

treatment affected the franchisee in some “material aspect.”3  Due to the inherent 

ambiguity of the terms “similarly situated” and “material aspect,” courts have exercised 

broad discretion in determining whether different treatment among franchisees 

constitutes discrimination.4 When a standard is applied broadly in some contexts and 

narrowly in others, in a way where different factors may be accounted for in only certain 

contexts, it is difficult for litigants to craft appropriate arguments and, in attempting to 

avoid a lawsuit,5 for franchisors to decide which franchisees will be classified as similarly 

                                                 
2 The following states have general anti-discrimination franchise statutes: Arkansas Franchise 

Practices Act (1977), ARK. CODE ANN. § 4-72-206(6) (Michie 2013) (outlawing refusal to 

deal); Hawaii Franchise Investment Law (1974), HAW. REV. STAT. § 482E-6(2)(C) (2014) 

(unlawful to discriminate between franchisees in charges or other business dealings unless based 

upon reasonable distinction); Illinois Franchise Disclosure Act of 1987, ILL. ANN. STAT. ch. 

121 1/2, ¶ 718 (Smith-Hurd 2011) (unfair practice to unreasonably discriminate between 

franchisees unless based upon reasonable distinctions); Indiana Deceptive Franchise Practice 

Law, IND. CODE § 23-2-2.7-2(5) (2013) (unlawful to discriminate unfairly among franchisees); 

Minnesota Unfair Practices Law, MINN. STAT. § 80C.14 (2014) (the anti-discrimination 

provision is in the regulation, MINN. R. 2860.4400(B) (2015) (discrimination between 

franchisees in any number of ways – charges for goods, services, or any other business dealing); 

Washington Franchise Investment Protection Act (1972), WASH. REV. CODE § 

19.100.180(2)(c)(2012) discrimination between franchisees in any number of ways – charges for 

goods, services, or any other business dealing).  There are more restricted anti-discrimination 

statutes in terms of coverage.  See, e.g., Iowa Franchise Act of 2000, IOWA CODE § 

537.A.10(5)(f) (2014) (declaring unlawful the discrimination against proposed transferees of a 

franchise on the basis of race, color, national origin, religion, sex, or disability). Additionally, 

there are anti-discrimination provisions found in franchising statutes covering particular 

industries. See ARK. CODE ANN. § 4-75-411 (Michie 2014) (auto dealerships); KAN. STAT. 

ANN. § 41-1101 (2013) (liquor franchises); MO. REV. STAT. § 407.413 (2014) (wholesale 

liquor franchises); NEV. REV. STAT. § 597.160 (2014) (wholesale liquor franchises); TENN. 

CODE ANN. § 47-25-605 (2012) (petroleum/gasoline dealerships); VA. CODE ANN. § 4.1-514 

(Michie 1996) (beer franchises). 
3 W. MICHAEL GARNER, FRANCHISE AND DISTRIBUTION LAW AND PRACTICE § 10:51 (2014).  
4 Robert W. Emerson, Discriminating Between Members of the Same Network: American Statutes 

and Cases, INT'L DISTRIB. (2011).  
5 For settlements of franchise class actions, see William L. Killion & Kerry L. Bundy, Class 

Actions, in FRANCHISE LITIGATION HANDBOOK 91, 125-128 (Dennis LaFiura and C. Griffith 

Towle eds., 2010). For contractual devices to avoid class actions in franchising matters, see id. at 

128-130.  A more general set of procedural issues – the use of summary judgment motions for 
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situated.6  This focus on whether franchisees are similarly situated may lead to a single-

mindedness that overlooks the discrimination when a non-franchised unit within the 

network is favored over franchised units; that is, the court may only consider the 

treatment that is given to other franchisees and not the non-franchised units7 that are also 

a franchisee’s competitors.8  

 

 If the factors to be considered vary widely within each discrimination claim, the 

probability of a plaintiff-franchisee’s success likely will fall, as the franchisor probably 

can put forth justifiable reasons for the differences in treatment.9 One may readily assume 

that, if the franchise agreement sets out specific terms, then that would be enough for 

courts to determine whether the franchisees were similarly situated. However, this is not 

always verifiable, especially since there are federal laws that do not require the terms of 

all franchise agreements with a particular franchisor to be identical.10 Courts have 

acknowledged this disparity (the inconsistencies) and have determined that the factors, 

which should be considered when determining whether a franchisee is “similarly 

situated” with other franchisees, should be those "relevant to the underlying business 

decision being made."11  

  

A. Statutes and Good Faith and Fair Dealing 

 

U.S. state and federal statutes relating to franchise discrimination are minimal.  

Only six states currently have express, general, anti-discrimination provisions:  Arkansas, 

Hawaii, Illinois, Indiana, Minnesota, and Washington.12  Even in these states, with 

provable differential treatment, a franchisee’s discrimination claim nay not succeed 

because:  (1) some of the anti-discrimination statutes only apply to the franchise contract 

termination or non-renewal, instead of a broader range of general behavior13; (2) some 

                                                 
franchisor-franchisee disputes – see Robert T. Joseph & Justin M. Klein, Motions for Summary 

Judgment, in FRANCHISE LITIGATION HANDBOOK, supra, at 131-165; see infra notes 31-32 and 

accompanying text (examples of summary judgment cases and the implied covenant of good faith 

and fair dealing).   
6 Emerson, supra note 4. 
7 I.e., the company-owned – that is, franchisor-owned - outlets. 
8 Emerson, supra note 4.   
9 Robert W. Emerson, Franchise Terminations: Legal Rights and Practical Effects When 

Franchisees Claim the Franchisor Discriminates, 35 AM. BUS. L.J. 559, 572 (1998) (discussing 

the verbiage and effect of an operations manual as incorporated in the franchise agreement). 
10 Unocal Corp. v. Kaabipour, 177 F.3d 755, 767 (9th Cir. 1999). The Petroleum Market 

Practices Act for the gasoline services industry does not require identical terms in all franchise 

agreements for a particular franchisor.  
11 Implement Serv., Inc. v. Tecumseh Prods. Co., 726 F. Supp. 1171, 1181 (S.D. Ind. 1989).  
12 See supra note 2. 
13 Michigan Franchise Investment Law (1974, amended in 1984), MICH. COMP. LAWS § 

445.1527(e) (2013) (outlawing any franchise contract provisions that would permit franchisors 

“to refuse to renew a franchise on terms generally available to other franchisees of the same class 

or type under similar circumstances”).  Some statutes may be very broad.  California’s statute is 

at times comprehensively worded (see CAL. BUS. & PROF. CODE §§ 20021 & 20025 (2013) (on 

franchisee rights concerning termination and nonrenewal), but it has a specific protection on 
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statutes provide express defenses for the franchisor14; and (3) courts have often 

interpreted anti-discrimination statute provisions against the franchisee.15 In addition, 

these statutes do not state that a franchisor cannot alter the terms of the contractual 

agreements among franchisees.16  A better method for franchisees challenging franchisor 

actions may be to argue a more general claim than direct discrimination, such as a 

franchisor’s failure to meet its duty of good faith and fair dealing.17  In a third of the U.S. 

states (16 of them),18 those with “good cause” standards requiring franchisor affirmative, 

objectively “just” grounds for terminating franchises,19 then the use of the “good cause” 

standards may be an effective substitute for the more difficult claim of discrimination.     

                                                             

Good cause” requirements in franchising have developed to 

compel franchisors to treat their franchisees equally and fairly.  

                                                 
renewals.  Id. at § 20025(e)(3)(b) (in effect, requiring renewal on same terms and conditions as 

offered to other franchisees). 
14 For example, the Hawaii Franchise Rights and Prohibitions Act provides defenses such as local 

or regional experimentation, whether the franchises were granted at materially different times, 

and programs to make franchises available to people without business experience or sufficient 

funds.  HAW. REV. STAT. ANN. § 482E-6(2)(C) (2014).   
15 Emerson, supra note 6, at 562–63. 
16 Emerson, supra note 3. 
17 See infra notes 25-32 and accompanying text. 
18 The sixteen “good cause” states are: Arkansas, ARK. CODE. ANN. § 4-72-204 (2012); 

California, CAL. BUS. & PROF. CODE § 20020 (West 2014); Connecticut, CONN. GEN. 

STAT. § 42-133f (2013); Delaware, DEL. CODE ANN. tit. 6, § 2552(a) (2014); Hawaii, HAW. 

REV. STAT. § 482E-6 (2013); Illinois, 815 ILL. COMP. STAT. 705/19 (2012); Indiana, IND. 

CODE § 23-2-2.7-1(7) (2012); Iowa, IOWA CODE § 523H.7(1) (2013); Michigan, MICH. 

COMP. LAWS § 445.1527(27)(c) (2013); Minnesota, MINN. STAT. § 80C.14(3)(b) (2013); 

Nebraska, NEB. REV. STAT. § 87-404 (2014); New Jersey, N.J. STAT. ANN. § 56:10-5 (West 

2014); Rhode Island, R.I. GEN. LAWS § 6-50-1 et seq. (2010); Virginia, VA. CODE ANN. § 

13.1-564 (2014); Washington, WASH. REV. CODE § 19.100.180(2)(j) (2012); and Wisconsin, 

WIS. STAT. § 135.03 (2012).  The District of Columbia, Puerto Rico and the Virgin Islands also 

have statutes that govern the termination of franchises. See D.C. CODE ANN. § 9-1157 (2015);  

P.R. LAWS ANN. Title 10, §278 (2011); V.I. CODE ANN. Title 12A, §§ 131 (2014).  In 

addition, South Dakota and Virginia have statutes that, while not directly commenting on 

termination, restrict the franchisor’s ability to refuse to renew the franchise agreement.  See S.D. 

CODIFIED LAWS §§ 32-6E-1  - §§ 32-6E-14 (2015); VA. CODE ANN. §§ 13.1-557 - 13.1-574 

(West 2015). 
19 The “good cause” standard has been interpreted to mean:  

(1) at common law - “Only a franchisee’s failure to substantially perform its obligations under the 

agreement [i.e., to materially breach] constitutes good cause” (GARNER, supra note 3, at § 10:16), 

or, in more stringent interpretations (far beyond just a low standard that the termination not be 

arbitrary or capricious), a performance that would not satisfy a reasonable person or that would 

prompt a franchisor “acting honestly, fairly, and in good faith, . . . to terminate the agreement” 

(id.); or 

(2) applying franchise statutes –  “a failure to comply substantially with the terms of the 

franchise” or, in some states, a franchisee’s contracts approach is illustrated by his not acting in 

good faith or a commercially reasonable manner (id. at §§ 10:19-10:20); then there are many 

special examples of good cause or not (id. at §§ 10:20-10:32).      
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If a franchisor terminates one franchise while allowing another 

franchise to continue, despite the same violation in each case, 

the terminated franchise can claim lack of “good cause” for 

termination. Similarly, if a franchisor denies an applicant a 

franchise, yet awards that franchise to a second applicant with 

lesser qualifications, the first applicant can claim unequal or 

unfair treatment. Indeed, a franchisor's failure to treat all 

franchisees or potential franchisees equally, when no 

reasonable, discernible basis appears for distinguishing between 

those favored and those disfavored, may well result in a 

violation of the “good cause” requirement. Such a violation is 

the basis of a discrimination claim.20  

 

 When applying federal laws, the majority of franchise discrimination claims in the 

United States are brought under the Robinson-Patman Act for price discrimination.  The 

Robinson-Patman Act generally prohibits any seller from discriminating between its 

customers with regard to price if the effect would be to reduce competition among the 

seller’s customers.21  However, to succeed under the Robinson-Patman Act, a plaintiff 

must prove eight jurisdictional elements – a heavy burden that often results in dismissal 

on pleading grounds.22 If one or more of the elements are not met, the claim will fail, 

regardless of the effect on competition. For Robinson-Patman Act discrimination claims, 

the first six elements are relatively easy to prove, however the last two elements – price 

differential and competitive injury – are the obstacles that often get claims dismissed.23 

Once a plaintiff makes it past the Act’s strict pleading requirements, the federal law can 

be extremely helpful for an injured franchisee.  For example, price discounts disguised in 

favorable rent terms offered to some franchisees but not to others have been found to be 

unlawful price discrimination.24  

 

 Franchise discrimination claims also arise often in the context of termination. 

Frequently, franchisees will claim that the franchisor violated the implied covenant of 

good faith and fair dealing by discriminating against the franchisee. For this reason, the 

                                                 
20 Emerson, supra note 9, at 589.   For an empirical analysis of how the U.S. courts interpret good 

cause, see Robert W. Emerson, Franchise Terminations: “Good Cause” Decoded, 51 WAKE 

FOREST L.REV. 103 (2016).    
21 PHILIP F. ZEIDMAN & BRET LOWELL, LEGAL ASPECTS OF SELLING AND BUYING § 9:70 (3d ed. 

2011). 
22 House of Brides, Inc. v. Alfred Angelo, Inc., No. 11 C 07834, 2014 WL 64657 (N.D. Ill. Jan. 8, 

2014); cG.L.M. Sec. & Sound, Inc. v. LoJack Corp., No. 10-CV-04701 JS ARL, 2011 WL 

4594825 (E.D.N.Y. Sept. 30, 2011) on reconsideration in part, No. 10-CV-4701 JS ARL, 2012 

WL 4512499 (E.D.N.Y. Sept. 28, 2012) (manufacturer’s failure to meet exact pleading 

requirements for Robinson-Patman Act); Coalition for a Level Playing Field, L.L.C. v. Autozone, 

Inc., 2010 U.S. Dist. LEXIS 96958 (S.D.N.Y. Sept. 7, 2010) (inadequately pleaded case to 

establish unlawful price discrimination).  
23 Emerson, supra note 3.  
24 Mathew Enter., Inc. v. Chrysler Grp. LLC, No. 13-CV-04236-BLF, 2014 WL 3418545 (N.D. 

Cal. July 11, 2014). 
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implied covenant of good faith and fair dealing25 goes hand-in-hand with the good cause 

requirement imposed through most U.S. state statutes for franchise termination.26 If a 

state statute includes the implied covenant, franchisors cannot terminate a franchisee 

without "good cause."27 In addition, while not advancing franchisee renewal rights to the 

extent accorded in many other nations,28 “some [U.S.] state lawmakers have enacted 

legislation to protect franchisees from arbitrary nonrenewal decisions by franchisors.”29 

Nevertheless, even when there is an implied covenant of good faith and fair dealing, it 

cannot override express terms in a franchise agreement.30  Difficult factual issues tend to 

predominate, with some cases ripe for a franchisor-defendant’s summary judgment 

                                                 
25 The duty of good faith and fair dealing is a broad, perhaps vague concept, but with sufficient 

explanations and examples one can determine its reach and understand its implications.  Among 

the definitions are the following: 

(1) The duty of good faith and fair dealing mandates that “parties honestly and reasonably carry 

out their contractual obligations” (Days Inn Worldwide, Inc. v. Sai Baba, Inc., 300 F. Supp. 2d 

583, 590 (N.D. Ohio 2004)); 

(2) In a franchise contract where the franchisor has absolute discretion, franchisees are “entitled 

to expect that [the franchisor would] not act to destroy the right of the [franchisees] to enjoy the 

fruits of the contract” (Carvel Corp. v. Baker, 79 F. Supp. 2d 53, 65-66 (D. Conn. 1997));   

(3) When a contract provides the franchisor “discretion to act, rather than expressly allowing or 

disallowing action, the implied contract applies” (In re Magna Cum Latte, Inc. v. Diedrich 

Coffee, Inc., 2007 Bankr. LEXIS 4265, at *9 (Bankr. S.D. Tex., Dec. 13, 2007)); and   

(4) The duty requires contracting parties to exercise their discretionary powers “reasonably and 

with proper motive,” with no actions that are arbitrary, capricious, or “in a manner inconsistent 

with, the reasonable expectations of the parties” (Dayan v. McDonald’s Corp., f466 N.E.2d 958, 

972 (Ill. App. 1984)).     
26 62B Am. Jur. 2d Private Franchise Contracts § 315 (2011). 
27 Id. (However, the implied covenant of good faith and fair dealing can be overridden by a clause 

in a franchise agreement allowing termination for no cause).  
28 For example, Finland, France, Germany, Iceland, Italy, Japan, Malaysia, Paraguay, and 

Singapore are examples of nations that grant, in some form or another, a franchise’s legal right to 

renew franchisees.  Robert W. Emerson, Franchise Goodwill: “Take a Sad Song and Make it 

Better,” 46 U. Mich. J.L. Reform 349, 378-380 (2013).    
29 Id. at 380.  In effect, they enhance the implied covenants of good faith and fair dealing to 

protect franchisees from unfairly losing what they have invested in time and money in “franchise-

specific Development, design, marketing, management, and training.”  Id. at 381 (citing Frank J. 

Cavico, The Covenant of Good Faith and Fair Dealing in the Franchise Business Relationship, 6 

BARRY L. REV. 61, 72-73 (2006).  
30 62B Am. Jur. 2d Private Franchise Contracts § 315 (2011); Robert W. Emerson, Franchise 

Contract Clauses and the Franchisor’s Duty of Care Toward Its Franchisees, 72 N.C. L. REV. 

905 (1994) [hereinafter Emerson, Franchise Contract Clauses]; Robert W. Emerson, Franchise 

Contract Interpretation: A Two-Standard Approach, 2013 MICH. ST. L. REV. 641 (2013) 

[hereinafter Emerson, Franchise Contract Interpretation]; Robert W. Emerson, Franchising and 

the Parol Evidence Rule, 50 AM. BUS. L.J. 659 (2013).   
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motion, but any other cases able to proceed to trial.31  Occasionally these cases concern 

goodwill.32  

 

Whenever an area of law is statutorily governed in some U.S. states and not 

others, or whenever an area of law is applied more or less favorably to plaintiffs in 

certain jurisdictions, it creates a situation in which plaintiffs, in this case franchisees, will 

be tempted to engage in forum shopping.33  Many sophisticated franchisors include a 

choice of law provision in their franchise agreement, selecting the forum’s law that is to 

be applied if a dispute arises out of the franchise agreement or relationship. Since 

franchisors typically have more bargaining power, the forum will be more beneficial to 

the franchisor. Choice of law provisions allow the franchisor to avoid being subject to the 

laws of other states or even United States law altogether if the franchisor selects a foreign 

                                                 
31 For two cases upholding summary judgment in favor of the defendant franchisor, see Burger 

King Corp. v. E-Z Eating, 572 F.3d 1306, 1316 (11th Cir. 2009) (upholding the district court’s 

summary judgment in favor of franchise terminations and finding that the franchisor did not 

breach the implied covenant of good faith and fair dealing but “was clearly entitled to impose its 

Value Menu on [the franchisees, who] failed to establish a genuine issue of material fact as to 

whether they properly applied for an exception from the Value Menu”); Knight Franchise Sys. v. 

P.C.P.S., 2009 U.S. Dist. LEXIS 98405, at *22 (D.N.J. Oct. 21, 2009), aff’d, 420 Fed. Appx. 155 

(2011) (stating, “nothing more than conclusory assertions that KFS [franchisor] representatives 

gave pretextual reasons for issuing the [franchisee] Facility failing scores during quality 

assurance inspections,” and thereby granting franchisor KFS’s summary judgment motion to 

dismiss the franchisee’s claim that KFS breached the implied covenant of good faith and fair 

dealing; concluding that the franchisee “may genuinely believe that KFS has acted with bad faith, 

but mere belief, without more, does not present a genuine issue of fact”). 

For two cases denying summary judgment for the defendant franchisor, see Stone Motor Co. v. 

Gen. Motors Corp., 293 F.3d 456, 467 (8th Cir. 2002) (while concurring with the franchisor that 

“the general duty of good faith and fair dealing could not ‘trump’ the [franchise] agreement's 

clear allocation of discretion to GM by creating a duty to deliver vehicles according to a stated 

quota,” concluding that the trial court ended its analysis prematurely and wrongly granted 

summary judgment to the franchisor; holding that instead the franchisee need not “establish [its] 

entitlement to receive a specific number of vehicles” but must simply show that GM’s exercise of 

discretion “evad[ed] the spirit of the transaction” or denied to the franchisee “the expected benefit 

of the contract"); Traumann v. Southland Corp., 842 F. Supp.. 386, 390-392 (N.D. Cal. 1993) 

(after paying a franchise fee, going through an application process, and signing a franchise 

agreement, the plaintiff was denied a franchise; rejecting the franchisor’s motion for summary 

judgment, the court let proceed to trial the plaintiff’s claim that the franchisor breached an 

implied covenant of good faith and fair dealing by delaying in telling the franchisee the basis for 

rebuffing its application and by having hidden motivations for what actually was an early, 

pretextual termination of a franchise).            
32 An example is North Star Int’l Trucks, Inc. v. Navistar, Inc., 2010 U.S. Dist. LEXIS 266 (D. 

Minn.  June 30, 2010). There, the court denied franchisor Navistar’s summary judgment motion 

to dismiss franchisee North Star’s claim that Navistar had tried to “strip” the plaintiff franchisee 

of goodwill that the franchisee had purchased from Navistar, as North Star had – with its 

allegation - stated a claim for breach of the implied covenant of good faith and fair dealing. Id. at 

*19. 
33 To convince the court where the matter takes place to apply the favorable jurisdictions’ laws or, 

if pursuit of a case in the optional jurisdiction is procedurally impossible or economically 

implausible, try to persuade the one man facing off against it.    
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forum.34 Of course, the choice of a foreign forum usually is an advantage to the 

franchisor because lawsuits may not even take place as the franchisee subsequently 

decides to forego the hassle and expense of legal proceedings in a distinct location 

selected by the franchisor.35   

  

B. Systemic Consequences 

 

A franchise discrimination claim is injurious not only to the immediate franchisee, 

but also to the franchise system as a whole.  When a franchisee brings a claim of 

discrimination against its franchisor, one of the franchisor’s biggest concerns is the effect 

the claim will have upon the franchise’s goodwill – even more so when the claim is for 

racial discrimination.36  This legal wrong involves unfair treatment that is especially 

unjust because the motivating factor is animus not toward the franchisee’s behavior but 

his or her immutable physical traits. So a charge of racial discrimination strikes at the 

very essence of the public’s collective sense of morality and fair play, usually causing the 

alleged offender substantial, economic damage and great public attention. Many 

businesses genuinely fear even the hint that they may be engaged in discrimination, and 

the mere threat of discrimination claims has led most large franchise systems to develop 

“voluntary” plans encouraging greater franchisee diversity.37  Charges of discrimination 

draw attention to, and perhaps sympathy for, a franchisee's or would-be franchisee's 

plight, and can draw the franchisor into a whirlwind of controversy and opprobrium.38  

 

It may matter little whether the alleged mistreatment of a franchisee actually 

constitutes racial discrimination.  Franchisors may find themselves facing a claim of 

racial discrimination that can be refuted, but by that time, the harm is done.  Indeed, in 

most cases, racial discrimination claims are dismissed or otherwise fail for a number of 

reasons.  For example, the franchisor may have a legitimate, nondiscriminatory reason for 

terminating the franchisee.39 Under American law, the franchisee may not be sufficiently 

                                                 
34 Gary M. Kowalski, The Franchise Ratings Guide: 3000 Franchises Expose the Best and Worst 

Franchise Opportunities 47 (2006) (citing Letter from Susan Kezios, President of the American 

Franchise Association, to the Secretary of the F.T.C. (Jan. 31, 2000)).  
35 Id.  
36 In modern sociology and jurisprudence, this view initially may have first come to prominence 

in the works of the Swedish sociologist, Gunnar Myrdal, who suggested that Americans belief in 

fairness and equality should undermine their discriminatory practices. See generally Gunnar 

Myrdal, AN AMERICAN DILEMMA: THE NEGRO PROBLEM AND MODERN 

DEMOCRACY (1962).  
37 See generally Robert W. Emerson, Franchise Selection and Retention: Discrimination Claims 

and Affirmative Action Programs, 40 ARIZ. L. REV. 578-91 (1998). 
38 For a discussion of the economic and legal consequences that attach to the franchisees who are 

in a franchise network swept up in political controversy and the resulting public relations 

maelstrom, see Robert W. Emerson & Jason R. Parnell, Franchise Hostages: Fast Food, God, 

and Politics, 29 J.L. & POLITICS 353 (2014).      
39 B & S Transp., Inc. v. Bridgestone Americas Tire Operations, LLC, No. 5:13-CV-2793, 2014 

WL 804771 (N.D. Ohio Feb. 27, 2014) (high likelihood of success for the defendant 

manufacturer in terms of nondiscriminatory reasons for its termination the African-American 

dealer). 
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able to plead a claim of racial discrimination in its complaint to survive dismissal or 

summary judgment.40 

 

Certainly, some existing or would-be franchisees’ claims of racial discrimination 

have merit.  If the court finds that a franchisor’s grounds for terminating a franchisee 

were merely “pre-text,” the franchisee will likely succeed in bringing his or her claim of 

discrimination.41  A franchisee may also succeed on its franchise discrimination claim 

against the franchisor for failing to select or promote him or her; this plaintiff shows the 

franchisor instead favored a less qualified, nonminority franchisee or prospective 

franchisee.42   

 

 One might assume that franchisees of a franchise system in which the franchisor 

is charged with discrimination would think negatively of their franchisor and want to 

separate from (i.e., be distinguished from or simply abandon) a sullied franchise network.  

But sunk costs may be substantial.  An overwhelming interest in maintaining the 

franchise’s goodwill – inextricably linked between the franchisor and all of its 

franchisees – may bolster other franchisees’ desire to conclude that they have not been 

discriminated against, and neither, presumably, has the plaintiff-franchisee been singled 

out for mistreatment.  These other franchisees may even rally behind a franchisor charged 

with discrimination.43  That is, while as a general matter franchisees may have an interest 

in bolstering the chances for a judicial interpretation recognizing extensive franchisee 

rights, franchisees in the more concrete, actual franchisee-franchisor dispute likely “vote” 

with their wallets, in the present, for a beleaguered but unbloodied franchisor.  These 

franchisees may see themselves as sinking or swimming with the franchisor; hence, these 

other franchisees likely prefer to support the system as a whole, namely, by sounding 

their approval for measures designed to protect the system's overall goodwill.  These 

franchisees usually recognize that their interests in protecting the system often align with 

those of a standards-enforcing, goodwill-protecting franchisor, not a malfeasant or 

underperforming franchisee.44  

                                                 
40 See Johnson v. Dunkin' Donuts Franchising L.L.C., No. CIV.A. 11-1117, 2012 WL 1828028 

(W.D. Pa. May 18, 2012) (failure to plead adequately discrimination by franchisor Dunkin’ 

against plaintiff franchisees).  For additional summary judgment decisions, see supra notes 31-32. 
41 See Tyler v. Re/Max Mountain States, 232 F.3d 808 (10th Cir. 2000) (denial of franchise 

application by African-American real estate agent and broker violated federal civil rights law). 
42 Harper v. B.P. Exploration & Oil, 896 F. Supp. 743 (M.D. Tenn. 1995), aff’d. 134 F.3d 371 (6th 

Cir. 1998) (franchisor violated federal civil rights laws by failing to offer lease of additional 

station to minority franchisee and instead offering it to less qualified white applicant).    
43 Emerson, supra note 9, at 639; Emerson, supra note 38. 
44 Id. This, of course, assumes that – at worst – it is unclear which party (plaintiff-franchisee or 

defendant-franchisor) is more blameworthy.  At best, it is the franchisor who appears to be in the 

right.  On the other end of the spectrum is a manifestly wrongful franchisor.  For a franchisee to 

support such a network leader (i.e., a franchisor), who has abused other actual or prospective 

franchisees, appears to be craven. For the franchisee to acquiesce to the franchisor’s misconduct 

may simply be driven from a business need, at least up to a point. To keep matters quiet and 

maintain the system’s goodwill is, of course, cowardly and not in the best interests of advancing 

franchisee-rights generally.  Indeed, one could foretell its backfiring in the long run regardless of 

any short-lived benefit.                  
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 A franchisee may be especially unlikely to protest against a franchisor’s 

discriminatory treatment of a fellow franchisee when the favored franchisee has benefited 

from the treatment, such as franchisor distinguishing among franchisees with regard to 

the apportionment of franchise goodwill.  These claims are difficult to prove, and courts 

hearing them have reached mixed results.  For example, no discrimination was found 

despite the fact that the bidding process for selling the premises encouraged third parties 

to include goodwill belonging to the franchisees because: (1) the U.S. Petroleum 

Marketing Practices Act (PMPA)45 does not protect against the loss of goodwill46; and (2) 

there was no evidence that the business decision of selling the location involved any 

discriminatory thought processes.47  

 

 

II. Franchise Goodwill: Terminations and Trademarks 

 

One of the most debated issues in franchise law is the ownership of business 

goodwill upon termination of the franchise agreement.48 Franchisors typically think they 

are only giving franchisees temporary access to the goodwill that the franchisees created, 

while franchisees may think that they own the goodwill and can grow their own business 

based on that goodwill.49 It becomes a double-sided moral hazard since both sides have 

an interest in the system's goodwill.50  Indeed, regulatory, statutory, or judicial 

                                                 
45 The PMPA, enacted in 1978, instituted an industry-specific approach, concerning termination 

or nonrenewal of gas station dealerships. See Petroleum Marketing Practices Act, Pub. L. No. 95-

297, 92 Stat. 337 (codified at 15 U.S.C. §§ 2801–2806 (2012)).  Principles of PMPA 

interpretation may also be applied to non-petroleum franchise cases. A U.S. Supreme Court case 

under the PMPA involving constructive termination, but perhaps having non-PMPA application, 

is Mac’s Shell Serv., Inc., v. Shell Oil Prod. Co., 559 U.S. 175, 130 S. Ct. 1251 (2010).  For 

criticism of the Supreme Court’s holding, which in effect eliminated any prospect of a 

franchisee’s continuing to run its business while contending that it had, in effect, been terminated, 

see Uri Benoliel, Rethinking the U.S. Supreme Court’s Abandonment Requirement in Mac’s Shell 

Service Inc. v. Shell Oil Products, 43 RUTGERS L.J. 77 (2011); Robert W. Emerson, Franchising 

Constructive Termination: Quirk, Quagmire or a French Solution?, 18 U. PENN. J. BUS. LAW 163 

(2015).  
46 Emerson, supra note 28, at 363 (citing Lee v. Exxon Co. 867 F. Supp. 365, 368 (D.S.C. 1994) 

for the proposition that whether buying out, terminating, or selling to a PMPA franchisee, the 

franchisor “is not required to include [any] goodwill built up by the franchisee in the fair market 

price offered because the price need only be what a disinterested party would pay”).  But see 

Benjamin A. Levin & Richard S. Morrison, Who Owns Goodwill at the Franchised Location?, 18 

FRANCHISE L.J. 85, 116–17 (1999) (discussing the personal efforts at customer relations that 

franchisees frequently employ to develop their own business goodwill; further noting several 

court decisions recognizing that franchisees may own local goodwill).  
47 8 CAUSES OF ACTION 627 (Thomson-Reuters; originally published in 1985). 
48 See, e.g., Emerson, supra note 28; Levin & Morrison, supra note 46; Clay A. Tillack & Mark 

E. Ashton, Who Takes What: The Parties’ Rights to Franchise Materials at the Relationship’s 

End, 28 FRANCHISE L.J. 88, 124–25 (2008). 
49 Emerson, supra note 28, at 355.  
50 Id. at 354 (both the franchisor and the franchisee may engage in wrongful behavior for the 

possibility of maximizing profits).  
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interpretation of goodwill varies significantly dependent upon the state or country in 

which the case is brought.51 The issue arises mainly when the franchise termination 

terminates. 

 

In the United States, at the federal level, the goodwill associated with a trademark 

belongs to the franchisor.52  That tends to comport with the franchise agreement, which 

almost always demarcates the franchisor’s ownership of the trademark and concomitant 

restrictions on franchisee use of the trademark.53  Most franchisors establish their 

ownership stake in the goodwill by providing that all emanations from the original 

franchise goodwill belong to the franchisor, even if the franchisee developed the new idea 

in question.54  For example, “The Big Mac®, Filet-O-Fish® and Bacon & Egg 

McMuffin®” – all franchisor “properties” - were generated by McDonald’s franchisees 

around the world.55  

 

A clause in the franchise agreement for a children’s dance business may be seen 

as typical for franchisors seeking to establish and maintain their ownership of all 

goodwill associated with the franchise system: 

 

Ownership and Goodwill. Your right to use the Marks is derived 

solely from this Agreement and is limited to the operation of your 

Kinderdance Business pursuant to and m compliance with this 

Agreement and all applicable standards and operating procedures 

we prescribe from time to time during the term of this Agreement 

If you make any unauthorized use of any of the Marks, it will 

constitute a breach of this Agreement and an infringement of our 

rights in and to the Marks. You agree that all your use of the 

Marks and any goodwill established by your use will inure to our 

benefit exclusively due to our ownership of them This Agreement 

                                                 
51 Emerson, supra note 4.  
52 Kearry L. Bundy & Robert M. Einhorn, Franchise Relationship Laws, in FUNDAMENTALS OF 

FRANCHISING 183, 216 (Rupert M. Barkoff, Joseph J. Fittante, Ronald K. Gardner, Jr. & Andrew 

C. Selden eds., 4th ed. 2015). This is derived from the Lanham Act, the federal trademark act that 

states that in a trademark license agreement the goodwill is owned by the licensor. “To the extent 

that the franchisee is a licensee of the franchisor, the goodwill associated with the license 

trademarks is owned by the franchisor . . . .” Id.  
53 Emerson, Franchise Contract Clauses, supra note 30, at 974 (95% of franchise contracts 

examined in 1993); Emerson, Franchise Contract Interpretation: A Two-Standard Approach, 

supra note 30, at 693 (96% of franchise contracts examined in 2013).  
54 For example, the franchise agreement of Pizza Hut International (“PHI”) states, “Licensee 

[franchisee] acknowledges that PHI is the sole and exclusive owner of the [Pizza Hut] Marks…. 

All goodwill now or in the future associated with the [Pizza Hut] Marks (including any goodwill 

arising out of Licensee’s use of the Marks) belongs exclusively to PHI.” Pizza Hut Master 

License Agreement, dated February 15, 2013 and transmitted to licensee Virginia Polytechnic 

Institute and State University on March 22, 2013, Section 3.2 (“Ownership of Marks”), at 

http://www.apps.procurement.vt.edu/contracts/documents/TL-003-13.pdf.   
55 Franchisees: A Golden Opportunity, MCDONALD’S NEW ZEALAND, 

http://mcdonalds.co.nz/about-us/franchisees (last visited Oct. 14, 2015). 

http://mcdonalds.co.nz/about-us/franchisees
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does not confer any ownership, goodwill or other interests in the 

Marks on you (other than the right to operate your Kinderdance 

Business in compliance with this Agreement).56 

 

Furthermore, as a court recently noted, it is “axiomatic that continued unauthorized use of 

a mark by a holdover franchisee creates a likelihood of confusion in the marketplace.”57     

 

 In comparison to the actual contracts themselves, which may resemble rather one-

sided allocations of rights and responsibilities favoring, of course, the drafting party,58 the 

U.S. state law is not so relentlessly pro-franchisor.  It diverges into two main categories: 

(1) those that require franchisors to pay the franchisee for local goodwill generated 

during the life of the contract59; and (2) those that require payment of goodwill only in 

cases of wrongful termination.60 Absent a statutory or common law intervention on 

                                                 
56 KINDERDANCE INTERNATIONAL, INC. FRANCHISE AGREEMENT, para. 7.1 (included as an 

exhibit to the Franchise Disclosure Document filed with the California Dept. of Business 

Oversight on Aug. 4, 2015, at https://docqnet.dbo.ca.gov/search/.    
57 Choice Hotels Int’l, Inc. v. Zeal, LLC, 2015 U.S. Dist. LEXIS 130799, at *7 (D. S.C. Sept. 29, 

2015). 
58 Occasionally, U.S. courts have acknowledged that franchise agreements strongly resemble 

consumer contracts, although in fact they are commercial contracts. 

The relationship between franchisor and franchisee is characterized 

by a prevailing, although not universal, inequality of economic 

resources between the contracting parties. Franchisees typically, but 

not always, are small businessmen or businesswomen… seeking to 

make the transition from being wage earners and for whom the 

franchise is their very first business. Franchisors typically… are large 

corporations. The agreements themselves tend to reflect this gross 

bargaining disparity. Usually they are form contracts the franchisor 

prepared and offered to franchisees on a take-it-or-leave-it basis.  

Nagrampa v. MailCoups, Inc., 469 F.3d 1257, 1282 (9th Cir. 2006).  
59 Emerson, supra note 3.   
60 Emerson, supra note 4; Clay A. Tillack & Mark E. Ashton, Who Takes What: The Parties’ 

Rights to Franchise Materials at the Relationship’s End, 28 FRANCHISE L. J. 88, 88 (2008).  

The franchisor must pay the franchisee for the local goodwill the franchisee helped create during 

the relationship in only three states: Hawaii, Illinois, and Washington. First, the Hawaii statute 

limits the goodwill payment requirement by restricting it to instances where the franchisor refuses 

to renew for purpose of converting the franchise into a company-owned outlet. HAW. REV. STAT. 

§ 482E-6(3) (2012).  

 Although, the Illinois statue does not specifically use the term “goodwill,” the statute 

effectively requires reimbursement of it. 815 ILL. COMP. STAT. 705/20 (2012).  Specifically, if the 

franchisor refuses to renew the franchise agreement, it must pay compensation to the franchisee 

“for the diminution in the value of the franchised business” where:  

(1) “the franchisee is barred by the franchise agreement . . . from continuing to 

conduct substantially the same business” under a different mark in the same area, 

or 

(2) the franchisor did not inform the franchisee of their intent not to renew at least 6 

months prior to the expiration date of the franchise agreement.  Finally, the 
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behalf of inventive and entrepreneurial franchisees who generated their own market 

share, the contracts call for all growth of goodwill to be seen as a network-wide increase 

owned by the franchisor.61 Perhaps a more robust analysis, fully considering the reality of 

the arrangements,62 would lead more courts to protect the franchisees from their own 

foolish behavior in agreeing to rather one-sided terms, whether on goodwill or other 

matters. 63            

 

 

III. Treatment of Franchise Goodwill Internationally: The Compensation 

Conundrum 

 

 In the international arena, courts reach equally differing results over the issue of 

whether the franchisor or the franchisee is the “owner” of the franchise goodwill. In some 

countries, courts consistently find that franchise goodwill belongs to the franchisor.  

                                                 
Washington state statute requires payment for goodwill upon a refusal to renew 

the franchise agreement by the franchisor unless:  

(1) “the franchisee has been given one-year notice of nonrenewal,”  

(2) “the franchisor agrees in writing not to enforce any covenant which restrains the 

franchisee from competing with the franchisor.”                                                   

WASH. REV. CODE § 19.100.180(2)(i) (2012 

The Hawaii, Illinois, and Washington statutes might recognize what is known as sweat equity, the 

goodwill that reflects the going-concern value of the business, which is separate from the 

trademark.    See Bundy & Einhorn, supra note 52, at 216. “Goodwill is often viewed as an 

approximation of the value of a company’s brand names, reputation or long-term relationships 

that cannot otherwise be represented financially.” However this is separate from the going-

concern value which is the idea that the business will continue and essentially not go bankrupt. It 

is the “value of a business for just being in business . . . .” Russell Cohen, What is Goodwill?, 

SOUTH FLORIDA BUSINESSES 4 SALE, 

http://www.sflabusinesses4sale.com/information/business_broker_info_detail.php?ArticleID=106 

(last visited Oct. 18, 2015).   

The statutes of Delaware, Indiana, Minnesota, Mississippi, Missouri, Nebraska, New Jersey, 

Virginia and Puerto Rico all fall under the second category.  See Bundy & Einhorn, supra note 

52, at 216.   These states do not require repurchase of the goodwill by the franchisor upon 

termination unless the franchisor violates the agreement of the relevant franchise laws. Id.  If 

repurchase is required, then goodwill compensation would be included in a franchisee’s damages 

against the franchisor in a lawsuit.  Id. 
61 Emerson, supra note 28, at 357-358 & 357-358 nn. 36-37 (discussing McDonald’s as an 

example and franchise contracts generally).  
62 Supra note 58 and accompanying text.   
63 As opposed to the usual standard that treats franchise contracts as commercial, business-to-

business arrangements, South African law actually treats franchise relationships as a type of 

consumer contract, with the franchisee as a protected class of “consumer.”  See Robert W. 

Emerson, Franchisees as Consumers: The South African Example, 37 FORDHAM INT’L L. REV. 

455 (2014) (discussing South Africa’s Consumer Protection Act 68 of 2008, which explicitly 

places franchisees within the protected class of consumers, and comparing it to the approaches 

taken in other nations – specifically, the varying, but nonetheless typical approaches in four of the 

world’s major franchising regulatory states – Australia, China, France, and the United States).                              
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Other countries give the franchisee a right to full or partial compensation for franchise 

goodwill developed during the time the franchisee operated the franchise location.   

    

 There are occasions when the sources of goodwill belong to a third party; for 

example, when the source is the premise from which a business operates (such as when 

the premises are leased) or a brand/trademark.64 Courts have found it difficult to assign 

goodwill rights in situations where sources of goodwill return to the franchisor upon 

termination of the franchise agreement and when the licensee’s business becomes either 

nonexistent or can no longer continue in the same way.65 The court will look at how the 

business is run to decide what course of action to take concerning goodwill.66  

For example, in BB Australia v. Karioi, the court determined that the goodwill remained 

with the franchisee.67 Blockbuster granted Karioi, the franchisee, the right to use 

Blockbuster’s methods of operations used in its existing video store.68 Before it became a 

franchisee, Karioi had traded as a video rental store in the same locations and had 

substantial goodwill.69 Because these “relevant sources of goodwill remained with the 

franchisee . . . the goodwill in the business at the end of the franchise arrangement” 

remained with them also.70  

 

 Perhaps due at least in part to the pro-franchisor advantages inherent in most 

franchise contracts,71 the law of many nations tends to treat franchise goodwill as 

franchisor goodwill.  Many countries’ courts consistently proclaim the franchisor to be 

sole, or virtually complete, owners of all franchise goodwill.  In Hong Kong, as a 

requirement to granting the franchisee a right to participate in the franchise system, all 

licenses are subject to the express condition that any goodwill that accrues during the 

franchisee’s operations belongs exclusively to the franchisor.72  Japan is perhaps even 

stricter - it seems as if as long as the termination of the franchise relationship/contract is 

valid, the franchisee will not be able to request goodwill compensation from the 

franchisor.73  Similarly, in the United Kingdom, courts are unlikely to grant the 

franchisee any compensation for goodwill, unless the court finds reason to recharacterize 

the nature of the franchise relationship in a way such that the franchisee is actually 

                                                 
64 Kristin Stammer & Irene Zeitler, How Should Franchisors Deal with Goodwill?, HERBERT 

SMITH FREEHILLS 1 (Mar. 2, 2012), http://www.herbertsmithfreehills.com/-

/media/Freehills/A02031218%2019.PDF, at 2.  
65 Id. at 2. 
66 Id.  
67 Id.  
68 BB Australia Pty Ltd v Karioi Pty Ltd [2010] NSWCA 347 ¶ 2 (Austl.).    
69 Id. ¶ 34.  
70 Stammer & Zeitler, supra note 64, at 2.  
71 Franchise contracts are drafted by the franchisor. 
72 Ella Cheong, Hong Kong, in 1 INTERNATIONAL FRANCHISING LAW, H.K.-13 (Dennis 

Campbell ed., 2001). 
73 Souichirou Kozuka & Jun Kanda, Country Report Japan: Franchising, INTERNATIONAL 

DISTRIBUTION INSTITUTE para. 4, 

http://www.idiproject.com/media/document/JapanFranchisingRev2011.pdf. (last updated June 

2011) (discussing how franchise goodwill is typically not awarded to franchisees). 

http://www.herbertsmithfreehills.com/-/media/Freehills/A02031218%2019.PDF
http://www.herbertsmithfreehills.com/-/media/Freehills/A02031218%2019.PDF
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considered to be a commercial agent of the franchisor.74 In fact, there have been no cases 

in the United Kingdom in which courts have found that a franchisee is entitled to 

goodwill indemnity.75 

 

On the other end of the spectrum are countries that are most willing to award 

franchisees compensation for their efforts during the franchise relationship. For example, 

a Canadian court has held that a franchisee should be paid for the goodwill it created at 

its franchisee store location,76 and an Australian court has noted that the initial franchise 

fee may be payment for the goodwill rights.77  Indeed, new Australian Code provisions 

include, inter alia, a significant protection for franchise renewal interests and against 

post-term noncompetition covenants.78   

 

Meantime, in the past 15 years, French courts have begun to recognize that local 

goodwill belongs to the franchisee, whereas national goodwill belongs to the franchisor 

for the system as a whole.79  In fact, the French franchisees’ ownership rights for some of 

the goodwill has been frequently and explicitly recognized, from the highest French court 

down to much lower courts, the local goodwill given to franchisees, as well as their 

                                                 
74 John Pratt, Country Report UK: Franchising, INTERNATIONAL DISTRIBUTION INSTITUTE Q.14, 

http://www.idiproject.com/media/document/FranchUK2014_2.pdf (last updated Feb. 2015). 
75 Id. 
76 Magnetic Mktg. Ltd. v. Print Three Franchising Corp., 38 C.P.R. (3d) 540, 565 (B.C. Sup. Ct. 

1991). 
77 In re Floan & Copperart Pty. Ltd., slip op. at 56 (Fed. Ct. New South Wales Dist., Aug. 9, 

1990).  
78 In Australia, “[p]ost-term non-competes will be unenforceable if the franchisor refuses to 

renew a franchise agreement, and (a) the franchisee has provided written notice of its desire to 

extend on substantially the same terms, (b) the franchisee was not in breach of its obligations 

under the expiring agreement, (c) the franchise did not infringe the franchisor’s intellectual 

property or a confidentiality agreement during the term, and (d) the franchisee claimed but did not 

receive genuine compensation for goodwill upon expiration of the agreement.”  FREDRIC A. 

COHEN & PETER C. LAGARIAS, ANNUAL FRANCHISE AND DISTRIBUTION LAW DEVELOPMENTS 

2015, at 527 (2015).    
79 Robert W. Emerson, Franchise Contracts and Territoriality: A French Comparison, 3 

ENTREPRENEURIAL BUS. L.J. 315, 346 (2009). To qualify as "local" goodwill, it must meet 

certain economic, spatial, and legal criteria.  Emerson, supra note 28, at 356 (citing the Cour de 

cassation [Cass.] [supreme court for judicial matters] case, 3e civ., Mar. 27, 2002, Bull. civ. III, 

No. 00-20732 (Juris-Data No. 2002-013715) (Fr.)). The French high court case first spelling out 

local (franchisee) goodwill has been so commented upon, and become so famous, that it is known 

by the name of a party - l’arrêt Trevisan (known as the Trevisan judgment) - while French court 

opinions ordinarily are known only by the date of the decision.  In effect, as early as Sarl Nicogli 

Le Gan Vie SA (2000), the Paris Court of Appeals ruled that goodwill belongs to the franchisee 

and is independent of the franchisor’s goodwill, holding that “the party that would risk and suffer 

financial loss by losing the goodwill owned it in the first place.”  Pierre-Franҫois Veil, A Question 

of Goodwill, INTERNATIONAL LAW OFFICE (Oct. 23, 2001), 

http://www.internationallawoffice.com/newsletters/Detail.aspx?g=0f07e339-9231-4f7a-9186-

54f0ab907517. 
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ability to transfer the local goodwill to a third party should they so choose.80 The 

implications of the French court decisions regarding the ownership of goodwill are 

important since franchisees have automatic renewal rights if they are deemed to be the 

owners of the goodwill.81  

 

Finally, in China, the franchisee’s ability to be compensated for its contribution to 

the franchise goodwill depends upon the contractual agreement between the franchisor 

and franchisee.82 Luckily for most franchisees, franchise agreements are typically written 

in such a way as to allow compensation for a terminated franchisee that is equitable and 

just to him.83  Chinese courts also consider other matters, such as whether the franchisee 

has improved on the technological know-how of the franchisor. For example, the parties 

in a technology transfer agreement, which can and does apply to the franchise 

relationship, can contract about sharing any subsequent improvements resulting from the 

franchisee using the technology or know-how of the franchisor.84 If sharing is not 

stipulated in the contract or it is unclear, then neither party is entitled to share any 

subsequent improvement made by the other party.85 Presumably, this would mean that the 

franchisee would not be entitled to a goodwill compensation fee for any improvements it 

made that resulted in increased clientele. Further, under Chinese law, if a franchise 

relationship consists of a foreign franchisor86 and a Chinese franchisee, the parties may 

select non-Chinese governing law and even a foreign court for litigating disputes.87 Thus, 

the goodwill laws of other countries could apply to a foreign franchisor-domestic 

franchisee relationship. Because of the youth of Chinese franchise law and the frequent 

use of non-Chinese law through choice-of-law provisions, cases dealing with franchise 

                                                 
80 Emerson, supra note 79, at 346; Emerson, supra note 28, at 355-356 & n.27 (discussing the 

dispute between franchisor Yves Rocher and a long-term former franchisee, Florelys Beauté).  

Yves Rocher argued that when the franchisee did not renew its agreement with the franchisor, the 

franchise had lost any goodwill associated with the franchised business. In effect, Yves Rocher 

contended, the franchisor took away, upon the franchise’s cessation, all goodwill. The franchisor 

argued that the franchisee sold the goodwill of the original franchisor by not renewing the 

franchise agreement. The French high court held, however, that a franchise contract does not 

exclude the existence of goodwill owned by the franchisee. See Cour de cassation [Cass.] 

[supreme court for judicial matters] com., Mar. 23, 2010, Bull. civ. IV, No. 09-11.029 (Fr.).   
81 Emerson, supra note 28, at 359.  
82 3 Peter Jiang, China, in 1 INTERNATIONAL AGENCY AND DISTRIBUTION LAW CHI-15 (Dennis 

Campbell ed., 2001), at para. 14; Paul Jones, Country Report People’s Republic of China: 

Franchising, INTERNATIONAL DISTRIBUTION INSTITUTE (Feb. 2010). 
83 Jiang, supra note 82. 
84 Liu Xiaohai, Unfair Competition/Trade Secrets/Know-How, in CHINESE INTELLECTUAL 

PROPERTY AND TECHNOLOGY LAWS 127, 140 (Rohan Kariyawasam ed., 2011). 
85 Id. See also Contract Law of the People’s Republic of China (promulgated by the Second 

Session of the Ninth Nat’l People’s Cong., March 15, 1999) at Art. 354, available at 

http://www.pkykwong.com/eng/pdf/contract_law.pdf.  
86 “Foreign franchisor” in this scenario includes not only nationals of other countries but also 

parties from Hong Kong, Taiwan, and Macau. Yu Qin & Richard L. Wageman, China, in 

INTERNATIONAL FRANCHISE SALES LAWS 139, 157 (Andrew P. Loewinger & Michael K. 

Lindsey eds., 2nd ed., 2015). 
87 Id. A franchise contract between a Chinese franchisor and Chinese franchisee is governed by 

Chinese law. Id. at 157-158 (the parties cannot choose a foreign law or forum).  

http://www.pkykwong.com/eng/pdf/contract_law.pdf


 17 

goodwill treatment are either nonexistent or so few they are impossible to find. However, 

agency law will likely provide the basis for deciding goodwill compensation in China.  

  

 

IV. Interplay Between Discrimination and Goodwill:  Recoupment and Beyond 

 

Franchisees typically bring claims of franchise discrimination or claims for 

reimbursed or transferred franchise goodwill when a franchise termination has occurred.  

Although the effects of discrimination or a loss of goodwill cannot be translated into a 

monetary figure, some jurisdictions allow franchisees to seek recoupment of their 

investments under U.S. state common law or franchise investment statutes.88   

 

 The trend in international franchise law across a variety of issues seems to be to 

favor the franchisee, as more and more countries do so under agency principles.89 For 

example, German franchise laws favor the franchisee in the non-competition context 

through agency law influences. The law views the franchisor’s role in the franchise 

relationship as providing support for the franchisee in running a system business and 

earning revenues.”90 Courts favor the franchisee by holding the franchisor liable for any 

damage to the franchisee’s financial existence that results from the franchisor permitting 

other franchisees to compete in the same territory.91  

 

Most countries do not have specific legislation geared towards franchising; 

instead the principles of contract law and agency law are applied. It is unrealistic to 

propose the adoption of universal franchise laws when countries value consumerism and 

freedom of contracting at different rates. However, a universal approach to courts’ 

treatment of goodwill is reachable in light of current, franchisee-favored trends. The 

Model International Franchise Contract, written by a European-based organization, 

issued revised rules containing an introductory remark that indicated “courts may in some 

exceptional cases find a way to grant the franchisee a goodwill indemnity or similar 

remuneration in case of contract termination...”92 This statement demonstrates a shift in 

the attitudes of business leaders and scholars towards the payment of goodwill to 

franchisees. 

  

The recoupment theory implies that an at-will franchisee is entitled to maintain 

the franchise relationship for a sufficiently long enough duration to let franchisees 

                                                 
88 ABA SECTION OF ANTITRUST LAW, FRANCHISE AND DEALERSHIP TERMINATION HANDBOOK 

144 (2nd ed. 2012). 
89 The appendix provides deeper discussion into goodwill compensation across several more 

countries. 
90 Marco Hero, Country Report Germany: Franchising, INTERNATIONAL DISTRIBUTION 

INSTITUTE 9, http://www.idiproject.com/media/document/FRANCHGermany15_2.pdf (last 

updated Jan. 2015). 
91 Id 
92 INT’L CHAMBER OF COMMERCE, MODEL INTERNATIONAL FRANCHISING 

CONTRACT 15 (2011) (discussing rules protecting the franchisee). 
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recover their investment.93 Thus, a franchisee may assert the recoupment doctrine to 

achieve “an affirmative recovery of all or a proportionate part of its investment,”94 which 

is likely more than the franchisee would be able to attain through other legal channels.  

At the very least, both during the course of the contract itself and upon any termination 

thereof the franchisee should be able to argue its entitlement to franchisor know-how, 

training, and other assistance.  The franchisor’s failure to provide what is often a raison 

d’être for the franchise – this savoir-faire – should be, in the United States as it already is 

elsewhere (e.g., France), a ground for assertion of the franchisee’s right to remedies such 

as contractual reformation, rescission, and damages awards.95        

 

So, where does the law stand?  Modern courts acknowledge that most individuals 

do not read consumer contracts, and especially do not negotiate over their terms.96 To add 

to this disparity, many, if not most, franchisees do not employ the assistance of attorneys 

when signing these documents and “contracting” for their rights.97 

 

Many courts now recognize that the principle if not sole purpose of most language 

in a franchise agreement, as drafted by the franchisor, is to protect the franchisor’s 

interests. There is ordinarily nothing at all mysterious, let alone diabolical, about that 

fundamental fact: the written instrument was made for the franchisor.  However, this 

recognition should empower courts, legislators, and regulators to view the franchise 

relationship with an eye toward protecting the party for whom the instrument was not 

crafted – the franchisee. These decision makers may thus define the purpose of franchise 

laws as mainly the protection of societal interests and franchisee rights, often at odds with 

the franchisor’s contractual prowess.98  This protective purpose should continue into the 

context of goodwill compensation upon termination of the franchising relationship or as a 

remedy for franchise discrimination.  

         

                                                 
93 51 CAL. CORP. CODE § 31000 (West 2014); WASH. REV. CODE § 19.100.010 (2013); WIS. 

STAT. § 553.01 (2015).   
94 ABA SECTION OF ANTITRUST LAW, supra note 88, at 144 (citing Soft Gallery v. Stratford Co., 

872 F.2d 259 (8th Cir. 1989); Lockewill, Inc. v. U.S. Shoe Corp., 547 F.2d 1024 (8th Cir. 1977); 

Cent. States Dist. V. 3M, 1998 Dist. LEXIS 1404 (N.D. Ill. 1998); Ernst v. Ford Motor Co., 813 

S.W.2d 910 (Mo. Ct. App. 1991)).     
95 Robert W. Emerson, Franchise Savoir-Faire, 90 TULANE L. REV. 589 (2016).  
96 Todd D. Rakoff, Contracts of Adhesion: An Essay in Reconstruction, 96 HARV. L. REV. 1174, 

1179 & n.22 (1983) (reporting that over the previous few years, he had asked many lawyers and 

law professors “whether they ever read various form documents, such as their bank-card 

agreements; the great majority of even this highly sophisticated sample do not”). 
97 Robert W. Emerson, Fortune Favors the Franchisor: Survey and Analysis of the Franchisee’s 

Decision Whether to Hire Counsel, 51 SAN DIEGO L. REV. 709 (2014) (discussing data from a 

survey of franchisor counsel showing that the figure may be as high as 50 percent of all 

franchisees). 
98 For example, Canadian courts impose serious consequences on franchisors that do not comply 

with disclosure requirements.  Brad Hanna, Les Chaiet, and Jeffrey Levine, Canada, in 

INTERNATIONAL FRANCHISING CAN/15 (Dennis Campbell ed., 2d ed. 2011). 


