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Transmitting the Costs of Unsafe Work 
 

This article investigates how employers are made to "feel" the costs of 

occupational illness and injury. Many costs are externalized, distorting 

employers’ safety decisions. However, the law and the labor market can 

transmit costs back to employers via workers' compensation claims, 

government complaints, union activity, workers' demands for safety 

improvements or compensatory wages, and quits. Using survey data, this 

article explores cost transmission at the bottom of the labor market. 

Finding that many workers lack the knowledge, power, and incentives to 

act as cost transmitters, the article proposes a greater role for 

government, investors, and consumers in ensuring workplace safety. 

 

I. INTRODUCTION 
 

Imagine that, through no fault of her own, a poultry worker’s hand 

becomes caught in machinery that lacks an emergency shutoff switch, 

causing serious injury.1  The poultry disassembly line must then stop in order 

to extract the worker’s hand, the employer must hire a replacement or 

increase other workers’ hours while the hand heals, and the machinery itself 

might be damaged.  The employer in this scenario “pays” as a direct result of 

the worker’s injury in the form of lost productivity, temporary replacement 

costs, and harm to the machinery. 

The worker, of course, also pays in the form of medical bills, lost work 

time, reduced earning capacity, ongoing pain, and diminished function.2  In 

economic terms, these costs are negative externalities, or “costs that are borne 

by individuals who have no control over (i.e., are ‘external’ to) the decision 

                                                 
1 For real world examples of similar accidents in poultry plants, see Southern Poverty Law 

Center, Lee Pearl Duff, available at www.splcenter.org/what-we-do/End-human-rights-

violations-for-poultry-and-meat-workers/Meet-the-Workers/Lee-Pearl-Duff (telling the 

story of Mississippi poultry worker Ronnie Duff Sr. who bled to death after being injured by 

a machine that had no accessible emergency shutoff); Meat & Poultry Staff, Tyson Worker 

Injured in Plant Accident (June 19, 2013), available at 

http://www.meatpoultry.com/articles/news_home/Business/2013/06/Tyson_worker_injured

_in_plant.aspx?ID={2419F50C-37A3-43BE-9C12-315553315AA5}&cck=1 (reporting 

poultry worker’s loss of an arm caught in a conveyor belt and pulled into a machine); Marilyn 

Tennissen, Tyson Sued After Woman Dragged Down Assembly Line, Southeast Texas Record 

(Jan. 7, 2014), available at http://setexasrecord.com/news/293294-tyson-sued-after-woman-

dragged-down-assembly-line-by-hair-weave (describing injuries to poultry worker who was 

dragged down the line after being caught by an overhead hook); John Nichols, Working 

Conditions in the Delmarva Poultry Industry, Market to Market (Dec. 15, 2000), available 

at http://www.iptv.org/mtom/story.cfm/feature/8179/mtom_20001215_2614_feature 

(profiling a Delaware poultry worker named Wendell whose arm was “caught in a machine 

and . . . severely injured”). 
2 Costs experienced by other parties, such as taxpayers, investors, and consumers, are 

discussed further at notes 134-135, infra, and accompanying text. 

http://www.splcenter.org/what-we-do/End-human-rights-violations-for-poultry-and-meat-workers/Meet-the-Workers/Lee-Pearl-Duff
http://www.splcenter.org/what-we-do/End-human-rights-violations-for-poultry-and-meat-workers/Meet-the-Workers/Lee-Pearl-Duff
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to create the costs[.]”3  Negative externalities prevent efficient outcomes; 

they distort decision making by divorcing the full impact of a decision from 

its maker.4  Thus, in the example above, the employer only experiences a 

small part of the total costs of the worker’s injury, and may therefore have 

little incentive to consider installing an expensive emergency shutoff.  

Indeed, a rational employer will only make safety improvements if the 

marginal benefits outweigh the costs, if dollars spent on safety generate more 

dollars in savings.5  And if the employer never “feels” the full impact of 

occupational illness and injury, then the unsafe status quo appears to be 

artificially cheap, and safety investments may never appear to be worth their 

costs.6 

However, the law and the labor market set up a variety of mechanisms by 

                                                 
3 Thomas A. Lambert, Avoiding Regulatory Mismatch in the Workplace: An Informational 

Approach to Workplace Safety Regulation, 82 NEB. L. REV. 1006, 1015 (2004) (citing A.C. 

PIGOU, THE ECONOMICS OF WELFARE 183-94 (1920)); see also Lester B. Lave, Injury as 

Externality: An Economic Perspective of Trauma, 19 ACCIDENT ANAL. & PREV. 29, 31 

(1987) (“Air pollution is a classic externality since the polluter finds that venting residuals 

into the air is the cheapest way of getting rid of them; once they are in the air, they are 

someone else’s problem. Thus, the polluter imposes an economic cost on his victims, but 

they have no direct influence on his actions.”). 
4 Lambert, supra note 3 at 1015 (“When some costs of a decision accrue to individuals other 

than the decisionmaker, that person is likely to make an inefficient decision that he would 

not make if he bore the full costs and benefits of his decisions.”); Carl J. Dahlman, The 

Problem of Externality, 22 J.L. & ECON. 141, 141 (1979) (“Using Pigou's terminology, we 

say that when an externality is present there is a divergence between private and social cost. 

We interpret this to mean that when all voluntary contractual arrangements have been entered 

into by market transactors, there still remain some interactions that ought to be internalized 

but which the market forces left to themselves cannot cope with.”).   
5 See, e.g., RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 163-64 (1992) (“Expected 

accident costs and accident costs must be compared at the margin, by measuring the costs 

and benefits of small increments in safety and stopping investing in more safety at the point 

where another dollar spent would yield a dollar or less in added safety.”); Lambert, supra 

note 3 at 1015 (defining the “level of risk reduction that maximizes societal wealth. . . [as] 

occur[ing] where the marginal cost of reducing a risk equals the marginal benefit of the risk 

reduction”). 
6 Admittedly, the poultry worker example at this article’s outset presents an incomplete 

picture of the causes of occupational illness and injury and the allocation of the relevant 

costs.  In cases where the worker is at least partially responsible for her own illness or injury, 

she should, arguably, bear some of the associated costs, to incentivize her to take more care 

to avoid future harm.  See, e.g., JOHN FABIAN WITT, THE ACCIDENTAL REPUBLIC: CRIPPLED 

WORKINGMEN, DESTITUTE WIDOWS, AND THE REMAKING OF AMERICAN LAW (2004) 

(describing changing conceptions of worker fault in the pre-workers’ compensation and post-

workers’ compensation eras).  This aspect of occupational health and safety is omitted from 

the stylized account presented here, in order to focus on the decisions about workplace health 

and safety that are within an employer’s control, and the ability of low-wage, front-line 

workers to influence those decisions.   
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which an injured worker might transmit her costs back to her employer.7  The 

worker might file a workers’ compensation claim;8 complain to a government 

enforcement agency;9 engage in union activity around safety issues;10 

demand safety improvements or higher wages to compensate for safety 

risks;11 and/or quit the job, thereby imposing turnover costs.12   

Figure 1 illustrates these processes, where A represents the direct costs 

experienced by the employer; B represents the costs experienced by the 

injured or ill worker; C represents the worker’s (or her colleagues’) “inputs” 

into the various cost transmission mechanisms; and D represents those 

mechanisms’ “outputs” in the form of costs that are shifted back to the 

employer. 

 

                                                 
7 These mechanisms are not mutually exclusive, and in many instances, an injured or ill 

worker’s colleagues might make a complaint, demand, or quit, instead of or in addition to 

the worker who was directly affected.   
8 See, e.g., Emily A. Spieler, Perpetuating Risk? Workers’ Compensation and the Persistence 

of Occupational Injuries, 31 HOUS. L. REV. 119, 185 (1994) (exploring “the extent to which 

workers’ compensation achieves effective internalization of [the] costs [of workplace 

illnesses and injuries”); cf. William J. Maakestad, Promoting Workplace Safety and Health 

in the Post-Regulatory Era: A Primer on Non-OSHA Legal Incentives That Influence 

Employer Decisions to Control Occupational Hazards, 17 N. KY. L. REV. 9, 13 (1989) 

(identifying “six factors . . . that motivate businesses to adopt workplace safety and health 

controls: (1) the employer's enlightened self-interest; (2) information on workplace hazards 

and controls; (3) financial and tax incentives; (4) workers' compensation and insurance; (5) 

tort liability; and (6) collective bargaining and individual rights.20 Individually and 

collectively, these factors provide companies with incentives (or disincentives) to invest in 

control strategies and technologies”). 
9 See, e.g., David Weil & Amanda Pyles, Why Complain? Complaints, Compliance, and the 

Problem of Enforcement in the U.S. Workplace, 27 COMP. LAB. L. & POL'Y J. 59, 60 (2005) 

(describing the role of the Occupational Safety and Health Administration in processing 

worker complaints). 
10 See, e.g., James C. Robinson, Worker Responses to Workplace Hazards, 12 J. HEALTH 

POLITICS, POL. & LAW 665, 668-69 (1987) (discussing labor unrest in response to hazardous 

working conditions). 
11 See, e.g., W. KIP VISCUSI, EMPLOYMENT HAZARDS: AN INVESTIGATION OF MARKET 

PERFORMANCE (1979) (finding correlation between both objective and subjective job risk 

and workers’ receipt of compensating wage differentials);  
12 See, e.g., Robinson, supra note 10 at 667 (“The quits predicted by the learning process 

[about workplace hazards] impose significant costs on management, since departing workers 

must be replaced and new employees must be trained. These turnover costs motivate 

management to adopt a combination of safety investments, wage premiums, and other 

inducements to reduce hazard-related quits.”). 
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Figure 1: Transmission of the costs of occupational illness and injury 

 
 

There is an extensive, cross-disciplinary literature on the effectiveness of 

each of these mechanisms for cost transmission.13  This scholarship tends to 

coalesce around two questions: 1) the extent to which workers offer up inputs 

in the form of claims, complaints, demands, and/or quits (C in Figure 1);14 

and 2) the ability of the cost transmission mechanisms to render the inputs 

into outputs that are “felt” by the employer (D in Figure 1).15  In other words, 

are workers actually feeding costs into the machinery of cost transmission, 

and is that machinery actually working?   

Much scholarship suggests that low-wage, front-line workers,16 like the 

fictional poultry worker introduced above, may be especially ineffective cost 

transmitters due to their lack of knowledge, power, and resources.17  This 

raises troublesome questions: low-wage, front-line workers may sort into 

unsafe jobs in the first place because they lack other options, and their very 

same lack of power and resources may then prevent them from forcing safety 

                                                 
13 See Part II, infra (literature review). 
14 See, e.g., Weil & Pyles, supra note 9 (discussing the prevalence of workers’ complaints to 

OSHA, as compared to the prevalence of occupational illness and injury). 
15 See, e.g., Spieler, supra note 8 (critiquing the workers’ compensation system’s ability to 

pass occupational illness and injury costs to employers). 
16 This “low-wage, front-line” label refers to workers who hold non-supervisory, non-

managerial, non-technical, non-professional jobs, and who earn under two times the relevant 

minimum wage.   
17 Weil & Pyles, supra note 9 at 91 (“[W]orkers that feel vulnerable to exploitation are less 

likely to use their rights--these include immigrant workers, those with less education or fewer 

skills, and those in smaller workplaces or in sectors prone to a high degree of informal work 

arrangements.”). 
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improvements.  The workers influence the safety of the job; the safety of the 

job influences the workers.   

This article situates itself within this literature, examining the functioning 

of cost transmission mechanisms at the bottom of the labor market.  Drawing 

on surveys of approximately 4,600 low-wage, front-line workers across 

multiple industries in four states,18 the article investigates whether workers 

are providing inputs into the system, and the extent to which costs are lost in 

transmission.  The article proceeds as follows.  Part II first reviews the 

existing literature on the effectiveness of the cost transmission mechanisms 

identified in Figure 1.  Part III then presents the results of the survey data 

analyses, which suggest that the survey respondents, particularly those who 

were unauthorized immigrants and worked for “low road” employers,19 were 

at once more likely to have been injured or ill on the job, but were less likely 

to have transmitted the costs of unsafe work back to their employers.  The 

data also suggest that workers’ lack of legal knowledge, fear of retaliation, 

and doubts about the efficacy of each cost transmission mechanism may 

prevent them from acting as cost transmitters.   

Part IV develops a vision of a hybrid system of workplace safety that 

relies on a combination of worker-driven cost transmission, affirmative 

government enforcement, and consumer and investor pressure.  This part also 

considers an enhanced role for unions.  In this pragmatic view, costs should 

be imposed on employers via the actor or actors who are best equipped to act 

as cost transmitters.  In other words, the size of the D in Figure 1 – and 

therefore employers’ incentive to make safety improvements – should not be 

dictated by the demographic characteristics of the workforce.  Instead, where 

worker-driven cost transmission breaks down, other actors should step in, and 

set their purchasing, investment, and regulatory/ enforcement priorities 

accordingly.  In this hybrid system, externalized costs are transmitted 

                                                 
18 Part III.A-B, infra, describes the two sets of survey data. 
19 The term “high road,” along with its “low road” counterpart, is used by labor economists 

to designate employers that provide some fringe benefits and pay their employees more than 

the required minimum: 

It is commonly posited that employers face the choice of either 

competing on the basis of cost or competing on the basis of quality, 

variety, and service. In popular discussion, the former is referred to as 

the ‘low road’ and the latter as the ‘high road,’ on the assumption that 

the latter implies more generous employment conditions (such as wages) 

and new work systems. 

Paul Osterman, How Common is Workplace Transformation and Who Adopts It?, 47 IND. 

& LAB. RELS. REV. 173, 179 (1994); see also generally ARNE KALLEBERG, GOOD JOBS, BAD 

JOBS: THE RISE OF POLARIZED AND PRECARIOUS EMPLOYMENT SYSTEMS IN THE UNITED 

STATES, 1970S TO 2000S (2013) (describing the rise of precarious labor and growing gap in 

job quality between high-wage and low-wage work).  The specific definitions given to these 

variables in this article are explained further in Part III.C, infra. 
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piecemeal through a variety of complementary channels back to the 

employer, who can then make undistorted safety decisions that take better 

account of the costs of unsafe work.  Part V concludes. 

 

II. LITERATURE REVIEW 
 

This part summarizes the existing literature on the effectiveness of the 

workers’ compensation system, government complaints, union activity, 

workers’ safety and wage demands, and worker quits in transmitting the costs 

of workplace illness and injury to employers.  It focuses specifically on 

research concerning 1) workers’ inputs into the cost transmission system, and 

2) cost transmission mechanisms’ efficacy in transforming those inputs into 

outputs that induce safety improvements.  This part also highlights other 

scholars’ work on low-wage, front-line workers’ usage of, and protection by, 

the various cost transmission mechanisms. 

 

A.  Workers’ Compensation 

 

When a worker is injured on the job or becomes ill due to her work, the 

workers’ compensation system provides an exclusive remedy. In nearly all 

cases,20 workers’ compensation supplants tort liability, providing workers 

with what is designed to be a speedier, guaranteed payment of medical bills 

and a percentage of lost wages in exchange for workers’ giving up their right 

to sue.21  Shannon Gleeson describes the logistics of workers’ compensation 

claims processing: 

 

Following a worker’s injury, employers are required to file 

a formal report with their insurer, who then coordinates 

treatment and compensation. Based on medical expertise 

provided by a private pre-designated medical provider 

network, and on some occasions a panel doctor sanctioned 

                                                 
20 See, e.g., Joan T.A. Gabel et. al., The New Relationship Between Injured Worker and 

Employer: An Opportunity for Restructuring the System, 35 AM. BUS. L.J. 403, 404-05 

(1998) (discussion rare situations in which injured workers may bring claims in court rather 

than via the workers’ compensation system, including where the employer committed an 

intentional tort, where the employer manufactured the equipment that caused injury, and/or 

engaged in the workers’ compensation process in bad faith). 
21 See, e.g. Deborah A. Ballam, The Workers' Compensation Exclusivity Doctrine: A Threat 

to Workers' Rights Under State Employment Discrimination Statutes, 27 AM. BUS. L.J. 95, 

95-96 (1989) (“[W]orkers' compensation statutes have two goals: 1) to relieve the financial 

burdens of injured workers by providing immediate compensation for lost wages without 

requiring proof of employer fault, and 2) to protect employers from financial ruin by 

providing them with immunity from  civil lawsuits for negligence.”). 
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by the state, the goal is to return the injured worker to their 

original state of health, or to provide payment to compensate 

for any permanent disability they may suffer. Throughout 

this process, injured workers may rely on assistance from an 

attorney who can help them navigate both mundane 

decisions such as translating a document or requesting 

medical records, as well as for more complex legal tasks like 

providing representation at a hearing or settlement 

conference.22 

 

Employers generally must carry workers’ compensation insurance to cover 

claim payouts, and those premiums are often experience-rated, meaning that 

they increase if an employer is subject to repeated claims.23  The workers’ 

compensation system, and employers’ experience-rated insurance premiums, 

are thus designed to force employers to internalize some of the costs of work-

related injuries and illnesses, thereby triggering investment in safety 

improvements.24  On the surface, there are some indications that this system 

works as designed.  As workers’ compensation scholar Emily Spieler has 

noted, “empirical studies. . . show that enterprises with aggressive safety 

programs often exhibit lower, sometimes substantially lower, workers’ 

compensation costs, and that the reduction in these costs more than offsets 

the cost of safety initiatives.”25 

Nevertheless, Spieler and others have also noted problems with the 

system.  Many occupational illnesses have extended latency periods, meaning 

that workers become ill long after their exposure to the chemical or other 

substance that triggered their disease.  As a result, there are often disputes 

about the actual cause of the illness, and even when the causal relationship is 

clear, “the costs of many diseases cannot be charged against an employer in 

the period in which the exposure to the disease-causing agents occurred[.]”26  

This lag prevents employers from receiving timely signals about workplace 

hazards and taking quick action to correct them. 

                                                 
22 Shannon Gleeson, Navigating Occupational Health Rights: The Production and Function 

of Illegality, Language and Class Inequality in Workers Compensation, at 13, working paper 

on file with author.  
23 Terence Ison, The Significance of Experience Rating, 24 OSGOODE HALL L. J. 723, 725 

(1986) (“[E]xperience rating involves the variation of an employer's rate of assessment by 

reference to recorded claims cost experience”). 
24 Spieler, supra note 8 at 185 (“In order to maximize the potential deterrent effect from the 

imposition of liability, two initial objectives must be met: costs must be charged to, and 

internalized by, the entity responsible for the harm; and the costs must fluctuate with the 

degree or amount of harm.”). 
25 Id. at 126-27. 
26 Id. at 199. 
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Spieler further observes that “the [insurance] rate-making process tends 

to obscure . . . the relationship between costs and injury and illness rates” by 

homogenizing and standardizing premium payments in ways that distort the 

effects of any given employer’s illness and injury record.27  Finally, Spieler 

points out what she terms the “obvious” problem that the workers’ 

compensation system “does not reflect any of the externalized costs 

associated with occupational morbidity and mortality which are not included 

in the workers’ compensation system.”28  Indeed, regardless of the 

effectiveness of workers’ compensation in transmitting costs to employers, 

whether the system has any inputs at all – any costs to transmit – depends on 

injured or ill workers’ willingness and ability to make claims in the first place.  

Other researchers have found significant underreporting of workers’ 

injuries and illnesses into the workers’ compensation system.  Z. Joyce Fan 

and her co-authors, for example, summarize research “suggest[ing] that 55% 

to 79% of people who could qualify for [workers’ compensation] never file a 

claim.”29  This underreporting might be due to workers’ lack of information 

about claim filing procedures; it might also be attributed to “claim 

suppression” strategies by employers that may include threatened and actual 

retaliation.30  Previous work has also found associations between the 

underreporting of workers’ compensation claims and certain worker, 

occupational, and industry characteristics, including, among others, “fear of 

retaliation . . . nonunionization . . . possible lack of knowledge on the part of 

workers of [workers’ compensation] systems, and administrative obstacles 

                                                 
27 Id. at 200. 
28 Id. at 199; see also Grant Duncan, Workers Compensation and the Governance of Pain, 

32 ECONOMY AND SOCIETY 449, 454 (2003).  
29 Z. Joyce Fan et al., Underreporting of Work-Related Injury or Illness to Workers’ 

Compensation: Individual and Industry Factors, 48 J. OF OCCUP. & ENVIRON. MED. 914, 

914 (2006); see also PRISM Economics and Analysis, Workplace Injury Claim Suppression: 

Final Report 3 (2013) (“Based on the research literature, 20% is a plausible estimate of the 

proportion of likely compensable, work-related injuries or illness for which workers do not 

submit claims.”); Rachel Cox & Katherine Lippel, Falling Through the Legal Cracks: The 

Pitfalls of Using Workers’ Compensation Data as Indicators of Work-Related Injuries and 

Illnesses at 64, Canada Policy and Practice in Health and Safety (Nov. 2008) (“The ‘under-

reporting’ of work-related injuries and illnesses is a well-documented phenomenon that 

explains, in part, why statistics on workers’ compensation claims are at best an incomplete 

and unreliable indicator of the total costs of all work-related injuries and illnesses.”). 
30 PRISM, supra note 29 at 3 (discussing claim suppression); Gleeson, supra note 22 at 13-

15 (discussing barriers to workers’ use of workers’ compensation system); Marc Linder, I 

Gave My Employer A Chicken That Had No Bone: Joint Firm- State Responsibility for Line- 

Speed-Related Occupational Injuries, 46 CASE W. RES. L. Rev. 33, 119 (1995) (“One reason 

why firms may not be impelled to reduce their workers' compensation costs is that they may 

have intimidated workers, perhaps unaware of their rights in nonunion plants, so that their 

fear of reprisal and loss of income induces them not to file or pursue claims.”). 
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that discourage injured workers from completing the claim filing process.”31  

Thus, the literature raises questions about both workers’ inputs into the 

workers’ compensation system and the system’s conversion of claims into 

costs that are transmitted to employers.  Expanding on this work, this article 

uses the data analyzed in Part III to investigate the extent to which the low-

wage, front-line survey respondents filed workers’ compensation claims, and 

whether worker, occupation, and industry characteristics appeared to 

influence filing patterns. 

 

B.  Government Complaints 

 

A second way in which workers might force employers to internalize the 

costs of illnesses and injuries is to make a complaint to a government 

enforcement agency – the federal Occupational Safety and Health 

Administration (OSHA) or its state equivalents – thereby triggering an 

investigation and/or enforcement action.32  At first glance, OSHA and similar 

state agencies have several advantages as compared to the workers’ 

compensation system.  A worker who is not injured or ill herself can make a 

complaint to the agency about a workplace hazard, and workers can complain 

about perceived safety risks before those risks cause actual harm.  The agency 

would then engage in an investigation to gauge whether the workplace 

conditions violate the relevant safety and health regulations.33 

This design would appear to maximize worker complaints, as non-injured 

or –ill complainants likely have greater stability and more resources to invest 

in the complaint process than their ill or injured colleagues.  Moreover, an 

OSHA complaint can set into motion an investigatory and enforcement 

process that is driven, and financed, by the agency itself. Workers themselves 

do not have to pursue an administrative remedy, as they do in the workers’ 

compensation system.  Though workers may act as witnesses and sources of 

information for the agency, the agency is in the proverbial driver’s seat, and 

                                                 
31 Fan et al., supra note 29 at 914 (collecting studies and also listing “better health status, 

lesser severity disorder, higher annual income, fear of retaliation, working in the 

nonmanufacturing sector, nonunionization, working in small-sized firms, receiving sick 

leave or short-term disability benefits from the employer, a belief that pain was a normal 

consequence of work or aging”). 
32 See U.S. Dept. of Labor, Occupational Safety and Health Administration, How to File a 

Safety and Health Complaint, available at 

https://www.osha.gov/workers/file_complaint.html. 
33 Id. (“The Occupational Safety and Health Act of 1970 gives employees and their 

representatives the right to file a complaint and request an OSHA inspection of their 

workplace if they believe there is a serious hazard or their employer is not following OSHA 

standards. Workers do not have to know whether a specific OSHA standard has been violated 

in order to file a complaint.”). 

https://www.osha.gov/workers/file_complaint.html
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pays the associated costs in time and treasure.34   

However, for such a system to function, the agency in question must have 

the staffing, resources, and political will to investigate and enforce worker 

complaints.  Moreover, it must wield sufficient authority and be able to enact 

sufficient penalties in order for employers truly to “feel” the transmitted costs 

of occupational illness and injury.  On these fronts, many scholars have found 

OSHA to be sorely lacking.  Assuming that workers supply inputs in the form 

of complaints (a question discussed further below), those complaints are then 

processed through what some have called a “virtual caricature” of “a 

dysfunctional regulatory agency.”35 Scholars have bemoaned OSHA’s 

underfunding and regulatory capture by powerful employer interest groups,36 

in addition to, as Jason Bent puts it, its “notoriously ambiguous [legislative] 

directive for setting occupational health standards.”37 

However, even if OSHA did function perfectly as a cost transmitter, the 

problem of inputs would remain.  David Weil and Amanda Pyles summarize 

this point, asking, “If we care about the adequacy of workplace laws in 

protecting workers generally and low-wage workers in particular as the group 

most vulnerable to violations of core labor standards, we must pay more 

attention to the question of ‘why complain?’ under workplace policies. . . In 

short, what drives complaints and what does this mean for improving 

protections for workers, particularly those in greatest need of protection?”38  

                                                 
34 Indeed, the OSHA lacks a private right of action, meaning that workers themselves are 

unable to pursue direct health and safety claims against their employers.  Martha T. 

McCluskey et al., The Next OSHA: Progressive Reforms to Empower Workers, Center for 

Progressive Reform White Paper No. 1207 (July 1, 2012), available at SSRN: 

http://ssrn.com/abstract=2118116 (discussing OSHA’s lack of a private right of action).  

Many advocates have argued for an OSHA private right of action, but it is unclear that the 

availability of an OSHA claim in litigation would increase cost transmission, as many of the 

same barriers of fear, ignorance, and doubt would likely block low-wage, front-line workers 

from accessing a remedy via an OSHA claim.  See Part III.D, infra (discussing barriers to 

enforcement). 
35 Thomas Owen McGarity, et al., Workers at Risk: Regulatory Dysfunction at OSHA, Center 

for Progressive Reform White Paper No. 1003, at 29, available at SSRN: 

http://ssrn.com/abstract=1566897 (February 1, 2010); Linder, supra note 30 at 38 (“OSHA 

has always been a beleaguered agency, unable to serve effectively the class interests of the 

workers, whom it is mandated to protect.”). 
36 Timothy P. Glynn, Taking Self-Regulation Seriously: High-Ranking Officer Sanctions for 

Work-Law Violations, 32 BERKELEY J. EMP. & LAB. L. 279, 287 (2011) (collecting criticisms 

of OSHA on resource and capture grounds: “Critiques of O.S.H.A. and accounts of its 

infamous failures are now legion.  Regulatory capture is undoubtedly part of the story, as is 

the agency's chronic underfunding and lack of resources.  There are far too few inspections 

of worksites and insufficient sanctions to deter violations.”). 
37 Jason R. Bent, Health Theft, 48 CONN. L. REV. __, __ (forthcoming 2016). 
38 David Weil & Amanda Pyles, Why Complain? Complaints, Compliance, and the Problem 

of Enforcement in the U.S. Workplace, 27 COMP. LAB. L. & POL'Y J. 59, 60 (2005). 

http://ssrn.com/abstract=1566897
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Analyzing multiple years of OSHA complaint data, Weil and Pyles found an 

average of seventeen complaints per year per every 100,000 workers—a rate 

that Weil and Pyles label “exceedingly low.”39  The authors’ analyses further 

suggest that complaint rates are not necessarily driven by compliance levels, 

i.e. that factors other than the underlying incidence of illness and injury may 

be driving complaints.  Weil and Pyles raise the concern that worker 

characteristics may explain complaint rates, and that low-wage, front-line 

workers are likely particularly unwilling to bear the risks of complaint.40  Part 

III revisits these suggestions in connection with the two sets of survey data. 

 

C.  Union Activity and Worker Demands 

 

This section considers the next two cost transmission mechanisms 

together, though they might also operate separately: union activity with the 

goal of improving workplace safety, and worker demands for safety 

improvements or a wage premium, known as a compensating wage 

differential (CWD), to make up for health and safety risks.   

We first consider worker demands.  The theory of the CWD originated in 

Adam Smith’s Wealth of Nations, in which Smith observed that “the wages 

of labour vary with the ease or hardship, the cleanliness or dirtiness, the 

honorableness or dishonorableness of the employment.”41  In this view, when 

a worker is aware of a job’s health and safety risks, she will only take the job 

if there is a sufficiently high wage premium.  As occupational health and 

safety scholar James C. Robinson puts it, “the hypothesis [is] that educated 

workers will shun employment in hazardous jobs unless management pays 

extra-high wages.”42 

However, any wage demand, whether made explicitly or via workers’ 

rejecting risky jobs, requires action by workers.  We return, then, to the same 

central set of questions: To what extent do workers demand a CWD, either 

explicitly or via job choice?  Is workers’ receipt of risk premiums correlated 

                                                 
39 Id.at 69. 
40 Id. at 60 (“If worker complaints track closely with underlying workplace conditions--

where more dangerous workplaces or greater employer noncompliance with workplace 

standards give rise to more complaints--a system reliant on complaints may effectively move 

limited resources to those workplaces most in need of attention.”). 
41 ADAM SMITH, AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALTH OF NATIONS 

(1776). 
42 James C. Robinson, Worker Responses to Workplace Hazards, 12 J. OF HEALTH POLITICS, 

POL’Y & LAW 665, 666 (1987); W. Kip Viscusi, Compensating Workplace Toxic Torts, 37 

PROC. OF THE ACAD. OF POL. SCI.: NEW DIRECTIONS IN LIABILITY LAW 126, 129 (1988) 

(“Well-designed warnings can alter workers' risk perceptions in the desired fashion, causing 

them to demand rationally higher wage premiums for risky work and influencing decisions 

to accept employment.”). 
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with their knowledge, power, and resources?  And do CWD demands – the 

inputs into this particular cost transmission mechanism – actually result in 

safety improvements? 

As one article puts it, the evidence is spotty: “Although the notion [of the 

CWD] is intuitively appealing, verifying it has turned out to be difficult. Over 

the years, empirical research has investigated this issue in various ways, but 

with conflicting results.”43  The authors continue that while “[t]he clearest 

result is that occupations with a high risk of death are better compensated, 

given the characteristics of the individual[,] . . . in many studies no 

compensating differential has been found or even . . . negative returns [to risk 

have] appeared.”44  Researchers have pointed, variously, to individual worker 

and firm productivity differences as explanations for the absence of an 

observable CWD in riskier jobs.45 

Other research suggests that workers’ ability to demand and receive a 

CWD is linked to the workers’ market power.  In a study of whether 

unemployment rates affect the wage differential, researchers found “strong 

evidence” that an oversupply of labor brought on by high unemployment 

weakens workers’ ability to demand a wage premium in risker jobs.46  This, 

then, suggests that low-wage, front-line workers, who typically lack 

bargaining power vis-à-vis their employers, may face difficulty in extracting 

wage concessions in the face of health and safety risks.47  If workers do not 

make CWD demands, or if their demands do not actually produce higher 

wages, then employers may not “feel” any greater portion of the costs of 

occupational illness and injury, and may have little incentive to invest in 

safety improvements.48   

                                                 
43 Petri Bockerman et al., Using Twins to Resolve the Twin Problem of Having a Bad Job 

and a Low Wage at 1, IZA Discussion Paper No. 8557, available at SSRN: 

http://ssrn.com/abstract=2514750. 
44 Id. 
45 Id. 
46 H. A. Mridhaa & F. C. Khanb, Does Unemployment Affect Compensating Wage 

Differentials for Work-Related Fatal Injuries? Empirical Evidence from Occupational Data, 

20 APPLIED ECON. LETTERS 1283, 1283 (2013). 
47 Further, there is the “problem of rationality when contemplating one’s own death.”  J. 

PAUL LEIGH, COSTS OF OCCUPATIONAL ILLNESSES AND INJURIES 102 (2000).  Put in less 

dramatic terms, people are notoriously bad at estimating their chances of future harm, and as 

a result may not be likely to demand at CWD to compensate for the risk that they will be 

injured or become ill on the job at some unknown point in the future. 
48 Id. at 101 (noting “the widely held belief that, in general, workers, especially nonunionized 

workers, do not have the bargaining power or information necessary to negotiate with 

employers over how safe or risky their workplaces should be”); cf. Robinson, supra note 42 

at 666 (“A view often espoused by those favoring direct regulation is that educational 

strategies will produce only meager effects, since the individual workers employed in 

hazardous positions have few job alternatives (and hence little bargaining power)[.]”).  
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Of course, workers may also demand safety improvements directly, rather 

than via the indirect mechanism of a CWD demand.  Here, there is little 

research on the extent to which workers press their employers in this way, 

but reason to believe that workers’ approach to CWD demands and to direct 

safety demands might be similar: those with more power in the workplace 

and in the labor market will likely be more willing to make demands in the 

first place, and may be more successful when they do so.49 

Unions may solve some of these problems.  Unions may act as workers’ 

agents in demanding safety improvements or hazard-compensating wages.50  

Indeed, one study of the relationship between wages and fatal injury risk 

found that “the compensating differentials for fatal injury risks are larger for 

union workers than those of their nonunion counterparts.”51  Many other 

studies have found a positive correlation between workers’ propensity to 

“voice their concerns and actively engage with management on [occupational 

health and safety] issues” and the presence of a union in the workplace.52 

Further, unions may have a role in improving workplace safety above and 

beyond their role in facilitating worker demands.  Alison Morantz has 

compared union and non-union coal mines, for example, and found that 

mines with a unionized workforce reported far fewer fatalities and traumatic 

injuries.53  While Morantz’s data cannot pinpoint the exact reasons for the 

                                                 
49 See, e.g., Sean Tucker et al., Perceived Organizational Support for Safety and Employee 

Safety Voice: The Mediating Role of Coworker Support for Safety, 13 J. OF OCCUP. HEALTH 

PSYCH. 319, 327 (2008) (finding that younger workers among sample of bus drivers surveyed 

were less likely to engage in demand behavior around occupational health and safety and 

that workers who perceived that they had co-worker support were more likely to have made 

safety complaints or demands); see also Weil & Pyles, supra note 9 (raising similar concerns 

with respect to workers’ complaints to OSHA).   
50 David Weil, Individual Rights and Collective Agents: The Role of Old and New Workplace 

Institutions in the Regulation of Labor Markets 24, in EMERGING LABOR MARKET 

INSTITUTIONS FOR THE TWENTIETH CENTURY, RICHARD B. FREEMAN, JONI HERSCH & 

LAWRENCE MISHEL, eds. (2005) (“Unions act as purveyors of workplace-based public goods 

regarding labor policies both by internalizing the benefits relating to worker exercise of rights 

across workers in the unit and by lowering the costs of information acquisition.”).  In 

addition, workers who are not already unionized may be driven to seek union representation 

as a way to address unsafe workplaces, and an organized workforce may be a cost that 

employers want to avoid.  See, e.g., James C. Robinson, Workplace Hazards and Workers’ 

Desire for Union Representation, 9 J. OF LAB. RESEARCH 237, 247 (1988) (finding in 

empirical study that “hazardous working conditions are strongly associated with pro-union 

sentiment”). 
51 Mridhaa & Khanb, supra note 46 at 1286. 
52 Neil Gunningham, Occupational Health and Safety, Worker Participation and the Mining 

Industry in a Changing World of Work, 29 ECON. & IND. DEMOCRACY 336, 336-37 (2008) 

(collecting studies). 
53 Alison D. Morantz, Coal Mine Safety: Do Unions Make a Difference?, 66 INDUS. & LAB. 

REL. REV. 88 (2013).   
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relatively safer profile of unionized mines, she and other scholars have 

suggested that “unions typically play a critical role in educating workers 

about on-the-job hazards; giving workers incentives to take greater care on 

the job; attracting more safety-conscious workers; inducing employers to 

abate known hazards; increasing regulatory scrutiny; and developing safety-

related innovations.”54  In other words, unions may be acting as cost 

transmitters to the employers not only by acting as demand-boosters, but also 

by taking other safety-improving steps of their own.  All of these activities 

shift a greater proportion of the costs of occupational illness and injury to 

employers, which in turn may induce employers to make safety 

improvements. 

However, the union membership rate in the United States is quite low – 

just over eleven percent in 2015, with 35.2 percent of public sector employees 

and only 6.7 percent of private sector employees unionized.55  Moreover, 

workforces with high turnover rates – discussed in the next section – may 

prove particularly challenging to unionize, as workers’ short job tenure 

means that unions may have fewer chances to make contact with and gain 

support from any given set of workers. 

Thus, safety and CWD demands, in theory, could force employers to 

internalize a greater share of the costs of unsafe work, driving employers to 

invest in measures that would reduce workplace safety risks.  Moreover, 

while individual workers may be unlikely to engage in demand behavior, 

unions can assist, and can also have other safety-improving effects beyond 

wages.  Yet union density is low, especially in the private sector, leaving most 

workers on their own if they seek to negotiate a CWD or safety improvement.  

And, as the data explored in Part III suggest, many low-wage, front-line 

workers may choose not to seek such concessions from their employers. 

 

D.  Quits  

 

The final cost transmission mechanism identified in Figure 1 is worker 

quits.  Here, an injured worker might leave her job, and/or other non-injured 

workers might quit once they become aware of workplace hazards.  W. Kip 

Viscusi describes this latter learning process as one of Bayesian updating, 

where workers arrive at a job with some level of information about 

occupational hazards and some inborn sense of the level of risk they are 

willing to tolerate.56  As they spend more time at work, they engage in a 

                                                 
54 Id. at 88-89. 
55 United States Dep’t of Labor, Bureau of Labor Statistics, Economic News Release: Union 

Members Summary (Jan. 28, 2016), available at 

http://www.bls.gov/news.release/union2.nr0.htm. 
56 W. Kip Viscusi & Charles O’Connor, Hazard Warnings for Workplace Risks: Effects on 
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learning process, updating their knowledge about occupational health and 

safety risks, and quit when the risk posed by the job exceeds their risk 

tolerance. “[W]orkers are engaged in a continuous experimentation process 

in which they learn about the risks posed by their job and quit once the 

position becomes sufficiently unattractive.”57  (Note that a worker’s decision 

about staying or going is likely also influenced by the wage she receives as 

compensation for safety risks – the compensating wage differential discussed 

above.) 

Quits impose costs on employers: “The hiring costs [for replacement 

workers] include advertising, screening, and training; the . . . costs [imposed 

by workers’ departure] include work disruption, loss of the worker’s firm-

specific knowledge, and severance benefits.”58  And as Robinson describes 

it, quits can increase employers’ costs to a point at which they are induced to 

make safety improvements: “These turnover costs motivate management to 

adopt a combination of safety investments, wage premiums, and other 

inducements to reduce hazard-related quits.”59   

Though this vision of safety-improving costs caused by worker quits 

makes sense in theory, it is not without problems. For example, Robinson 

notes that “while Viscusi’s theory of hazard-related quits is plausible, a 

number of intervening factors might impede a worker’s decision to quit in 

response to new information on job hazards.”60  Those factors include a 

worker’s reluctance to leave a job where she has received specialized training 

that is not portable to other employers.  In addition, a worker may hope to 

free ride on other workers’ quits.  In this sense, a worker may stay at a job 

even in the face of information about hazards, because she might hope that 

other workers would quit in protest, thereby forcing the employer to make 

safety improvements.61  Finally, a worker may be reluctant to quit because of 

a lack of other job opportunities.62 

                                                 
Risk Perceptions, Wage Rates, and Turnover 98, in W. KIP VISCUSI & WESLEY A. MAGAT, 

LEARNING ABOUT RISK (1987). 
57 Id. at 100-01. 
58 Julia Lane, The Low-Wage Labor Market: Challenges and Opportunities for Economic 

Self-Sufficiency: The Role of Job Turnover in the Low-Wage Labor Market, at 3, The Urban 

Institute (2000). 
59 Robinson, supra note 42 at 667.  Notably, a worker who becomes injured or falls ill as a 

result of her job may not only quit, but also file a workers’ compensation claim, thus 

imposing two categories of cost on her employer. 
60 Id. at 667. 
61 Id. at 668. 
62 LEIGH, supra note 47 at 102 (“Mobility is another concern. It could be that workers do not 

receive compensating wages for job risks in secondary (low wage, high turnover) labor 

markets due to a lack of mobility from secondary to primary (high wage, low turnover) labor 

markets.  Moreover, economically disadvantaged people and immigrants may have few 

options in selecting jobs.”).   
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Further, there is the possibility that replacing some categories of workers 

is simply less costly. In particular, the low-wage, front-line workers who are 

the focus of this article may do work that requires little training and therefore 

little investment by employers. Especially in a tight labor market 

characterized by high labor supply, when one worker leaves, another may be 

substituted relatively cheaply and easily.63  Returning to the poultry example, 

“industry observers estimate that annual turnover is between forty and one 

hundred percent” in low-wage, front-line jobs.64  At the high end, this means 

that poultry firms replace their entire processing workforce each year. Firms’ 

tolerance of these high turnover rates suggests that replacement costs are 

relatively minimal, that firms may not feel much of an increase in their costs 

due to worker quits.  This may be because the routinization, mechanization, 

and de-skilling of work on the poultry line has made each individual worker 

no more valuable than a new, inexperienced worker: “New technologies in 

poultry production made it possible to segregate out the routine, repetitive 

jobs so they could be centrally supervised and efficiently performed by 

relatively unskilled labor.”65  As one poultry worker commented, 

 

Tyson always gets rid of workers who protest or who speak 

up for others. When [the speed of the disassembly line] 

jumped from thirty-two chickens a minute to forty-two, a lot 

of people protested. The company came right out and asked 

who the leaders were. Then they fired them. They told us “If 

you don't like it, there’s the door. There’s another eight 

hundred applicants waiting to take your job.66  

 

Moreover, if a firm employs a primarily immigrant workforce, the 

                                                 
63 Lane, supra note 58 (“[L]ess-educated, less-tenured minority workers, who are easier to 

shed and rehire than workers in the primary labor market . . . These factors all have 

consequences for workers — turnover should be higher for those workers performing simple, 

easily monitored tasks, junior workers who have little firm-specific human capital, and 

younger workers who are less averse to wage variation. . . . Again, the end result is that 

workers who are less educated, or who engage in tasks that are less complex are more likely 

to have high turnover and have short-tenure jobs.”). 
64 XXXXX 
65 Linder, supra note 30 at 40. 
66 Human Rights Watch, Blood, Sweat, and Fear: Workers’ Rights in U.S. Meat and Poultry 

Plants 80 (2004); cf. Leigh Binford, From Fields of Power to Fields of Sweat: The Dual 

Process of Constructing Temporary Migrant Labour in Mexico and Canada, 30 THIRD 

WORLD Q. 503, 514 (2009) (quoting a “Mexican male with 20 seasons work experience in 

Canada,” who noted that “it is really hard to do something [to make a difference]. If we 

protest, even if all 3000 workers stationed in Leamington did, we'd get sent back to Mexico. 

They can do that because there are another 3000 Mexican workers ready to come to Canada 

and work.”). 
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employer may rely on workers’ own networks within immigrant communities 

to “put the word out” about job openings. Employers’ use of workers’ own 

networks to fill vacancies saves on the costs of advertising and recruitment, 

thereby further decreasing the costs imposed by worker turnover. 67  

Finally, whether a worker stays at a job and demands a CWD or decides 

to leave must be seen as two interrelated processes: given knowledge of 

hazards, a worker might ask herself whether any amount of pay is “worth it.”  

If the answer is “no,” then the worker might choose to leave instead. In the 

terms set out by Albert O. Hirschman’s famous framework, the worker is 

deciding between “voice” and “exit,” with silent “loyalty” as the remaining 

option.68  Indeed, exit and voice exist in a state of interplay.69  And as 

economist John Pencavel has put it, “The employer has to balance the 

advantages of operating with a low turnover rate against the costs of higher 

remuneration paid to keep his labor force contented.”70   

                                                 
67 XXXXX, supra note 64 at 375 (“By participating in the transnational labor market, poultry 

firms are also able to hold down the transaction costs associated with identifying, recruiting, 

and hiring replacement workers. Firms externalize these worker replacement costs by relying 

on “ethnic network recruitment,” in which employers spread word of job openings through 

tightly-knit immigrant communities.  Not only do firms not have to worry about their labor 

supply “drying up,” to use Michael Piore's term, but they also do not have to concern 

themselves with the logistics or costs of hiring, since they rely on their own workers' 

transnational linkages to fill vacancies.”) (citing David Griffith, Hay Trabajo: Poultry 

Processing, Rural Industrialization, and the Latinization of Low-Wage Labor 129, 141, in 

ANY WAY YOU CUT IT: MEAT PROCESSING AND SMALL-TOWN AMERICA, DONALD D. 

STULL, MICHAEL J. BROADWAY, & DAVID GRIFFITH EDS., (1995) (“In Georgia, 50 percent of 

the plants pay bonuses to current workers who bring new workers into the plants, as long as 

the new employees stay for a designated period (usually 30 to 90 days).”); Human Rights 

Watch, supra note 66, at 109 (“Meat and poultry companies often find workers through what 

researchers call ‘ethnic network recruitment.”’); MICHAEL J. PIORE, BIRDS OF PASSAGE 98 

(1979) (“Employers are generally in a position to stimulate an increased supply of workers 

through existing channels simply by spreading the word among their own employees that 

they are recruiting.”)). 
68 ALBERT O. HIRSCHMAN, EXIT, VOICE, AND LOYALTY: RESPONSES TO DECLINE IN FIRMS, 

ORGANIZATIONS, AND STATES (1970); Robinson, supra note 10 at 668 (“If workers are 

reluctant to quit when they learn that their jobs are more hazardous than previously imagined, 

they will try to press management for direct improvements rather than seek better working 

conditions elsewhere. In the parlance developed by Hirschman (1970), they will adopt a 

‘voice’ rather than an ‘exit’ strategy.”). 
69 Pencavel, 1972 (“Hence, over any given period of time, each employer selects a particular 

wage-quit strategy such that the lower the level of employment attrition through quits an 

employer is willing to tolerate, the higher the wage rate (or nonwage benefits) he must pay 

to keep his workers contented with their current employment. In other words, each industry 

reveals a permanent quit rate associated with particular characteristics of its labor force.” 

Also, he says “The optimal wage-quit strategy will depend upon the extent to which the 

firm's work force embodies specific training for it is the loss of these workers that imposes 

particular costs on the employer.”) 
70 John H. Pencavel, Wages, Specific Training, and Labor Turnover in U.S. Manufacturing 
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Again, however, any given worker’s ability to demand a safety 

improvement or wage hike, or to make a credible threat of quitting, is likely 

contingent on the power and value the worker holds in the company.  Workers 

may choose to stay silent in the face of hazards on the job, may make a 

demand that is unmet, or may quit with little effect.  Each of these outcomes 

represents a failure of the “demand” and “quit” cost transmission mechanisms 

to force employers to internalize a greater portion of the costs of occupational 

illness and injury.  The following part begins to investigate these questions 

in connection with the survey data. 

 

III. SURVEYS 
 

This part analyzes two sets of survey data, called here the Three Cities 

Survey and the Alabama Poultry Survey.  Though conducted at different 

times by different research teams, the two surveys offer similar views into 

workplace health and safety for low-wage, front-line workers. Each survey 

included questions about respondents’ occupational injuries and illnesses, 

filing of workers’ compensation claims, government complaints, union 

status, demands to employers, and job tenure/ turnover. This part describes 

the original research teams’ methodology in administering the surveys, the 

methodology employed in the secondary analyses conducted for this article, 

and the results. 

 

A.  Three Cities Survey Methodology and Data 

 

The Three Cities Survey studied 4,387 low-wage, front-line workers in 

New York, Chicago, and Los Angeles.71  Completed in 2008, the survey was 

administered by researchers from a consortium of universities and workers’ 

rights advocacy groups led by the National Employment Law Project.72  The 

survey targeted workers in each city who were at least eighteen years old and 

worked in industries in which the median wage was less than eighty-five 

percent of the city median wage.73  Respondents also had to hold “front-line,” 

or non-managerial, -supervisory, or -technical jobs: workers surveyed 

included cooks and dishwashers, car wash workers, groundskeepers, maids 

                                                 
Industries, 13 INT'L ECON. REV. 53 (1972). 
71 Annette Bernhardt et al., Broken Laws, Unprotected Workers: Violations of Employment 

and Labor Laws in America’s Cities (2009), available at http://www.nelp.org/page/-

/brokenlaws/BrokenLawsReport2009.pdf?nocdn=1 (describing survey methodology). 
72 Id. Researchers were associated with the National Employment Law Project, the 

University of Illinois at Chicago’s Center for Urban Economic Development, the UCLA 

Institute for Research on Labor and Employment, Cornell University, the City University of 

New York, Rutgers University, and the UCLA Downtown Labor Center.   
73 Id. 
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and housekeepers, parking lot attendants, cashiers, cafeteria workers, tellers, 

garment workers, teacher’s assistants, and security guards.74  Each worker 

completed an in-person interview in his or her native language.75  

In order to identify and recruit survey respondents, the survey team used 

a sampling methodology known as Respondent Driven Sampling, or RDS.76  

First developed by public health researchers, RDS is used when survey 

respondents cannot be reached effectively via traditional methods, as they 

might not appear on voter registration rolls or other official lists from which 

survey respondents are typically drawn.  RDS is also used for respondent 

groups who might be reluctant to reveal themselves to researchers – 

unauthorized immigrants, for example, or HIV positive intravenous drug 

users.77  In an RDS survey, each initial survey respondent recruits additional 

respondents, thereby vouching for the integrity of the survey process and 

providing researchers with access to hard-to-reach communities.78 

However, the pool of survey respondents accessed via RDS is not 

randomly selected: each respondent’s participation is determined by her 

connection to a previous survey-taker.  This means that raw RDS survey 

results cannot be generalized to the population as a whole.  As a solution, 

researchers have developed a weighting process that accounts for the size and 

                                                 
74 Id. 
75 Id. Languages included English, Spanish, Polish, Russian, Tagalog, Chinese, French, 

Urdu, Hindi, Tamil, Afrikaans, and Korean. 
76 For more on RDS methodology, see Douglas D. Heckathorn, Extensions of Respondent-

Driven Sampling: Analyzing Continuous Variables and Controlling for Differential 

Recruitment, 37 SOC. METHODOLOGY 151 (2007); Douglas D. Heckathorn, Respondent-

Driven Sampling: A New Approach to the Study of Hidden Populations, 44 SOC. PROBS. 174 

(1997); Douglas D. Heckathorn, Respondent-Driven Sampling II: Deriving Valid Population 

Estimates from Chain-Referral Samples of Hidden Populations, 49 SOC. PROBS. 11 (2002); 

Matthew J. Salganik & Douglas D. Heckathorn, Sampling and Estimation in Hidden 

Populations Using Respondent-Driven Sampling, 34 SOC. METHODOLOGY 193 (2004); 

Matthew J. Salganik, Variance Estimation, Design Effects, and Sample Size Calculations for 

Respondent-Driven Sampling, 83 J. URB. HEALTH 98 (2006); Erik Volz & Douglas D. 

Heckathorn, Probability Based Estimation Theory for Respondent Driven Sampling, 24 J. 

OFFICIAL STAT. 79 (2008). The above sources were all cited with approval in Michael W. 

Spiller, Annette Bernhardt, Jason Perelshteyn & Douglas Heckathorn, Technical Report: 

Sampling, Fielding, and Estimation in the 2008 Unregulated Work Survey (Ctr. for the Study 

of Econ. & Soc'y Working Paper Series, Paper No. 62, 2010), available at 

http://www.economyandsociety.org/wp-content/uploads/2013/08/wp62_ 

SpillerHeckathornetal_Sampling.pdf. 
77 XXXXX (“More specifically, some populations may be too socially stigmatized to self-

identify as members of the relevant group, some may live in socially insular communities 

that are not readily accessible to researchers, and some may be members of groups that are 

simply too small to be captured in a typical randomly drawn sample from the U.S. population 

as a whole.”). 
78 Id. at 1079. 
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homophily, or sameness, of each respondent’s social network.79  This 

procedure corrects for the bias introduced by the sampling method and allows 

the Three Cities Survey results to be generalized from the approximately 

4,300 survey responses to the relevant population at large – here, 1.64 million 

low-wage, front-line workers in the three cities.  Table 2 in the appendix 

reports the number and percentage of survey respondents by a variety of 

variables.   

The original Three Cities Survey team issued a report in 2009 that focused 

primarily on unpaid wages and the prevalence of health and safety violations 

experienced by survey respondents.80  Some of those results are reproduced 

in Part III.C below.  This article also reports new results from secondary 

analyses of the survey data that trace workers’ paths from their injuries or 

illnesses to their employers’ responses to the filing of workers’ compensation 

claims to the claims’ outcomes. To the extent permitted by the data, the article 

also reports the results of original regression modeling that allows study of 

the characteristics of workers who made different choices around workers’ 

compensation claims, government complaints, union activity, employer 

demands, and quits.81   

 

B.  Alabama Poultry Survey Methodology and Data 

 

The Alabama Poultry Survey was conducted in 2011 by staff and 

volunteers from the Immigrant Justice Project of the Southern Poverty Law 

Center and the Alabama Appleseed Center for Law and Justice.82  The survey 

team conducted in-person interviews in English and/or Spanish of just over 

300 poultry workers, including chicken catchers, who gather live chickens by 

hand for transport to the processing plants, and workers who kill, pluck, and 

cut up the birds, and perform other steps in the process of readying poultry 

products for sale.   Among other topics, workers were asked about 

occupational health and safety, wages, demands to their employers, 

government complaints, and freedom to organize into unions.  They were also 

asked to report basic demographic and job history information.83  

The survey respondents worked at twenty different poultry plants owned 

by eight different companies and were interviewed in twenty cities and towns 

in Alabama.84  The original survey team targeted only workers with a job 

                                                 
79 Id. (explaining the weighting process). 
80 Annette Bernhardt et al., supra note 71. 
81 See notes 91-92, infra (explaining regression methodology). 
82 Alabama Appleseed & Southern Poverty Law Center, Unsafe at These Speeds: Alabama’s 

Poultry Industry and its Disposable Workers (2013), available at 

https://www.splcenter.org/20130301/unsafe-these-speeds (describing survey methodology). 
83 Id. at 49 
84 Id.  
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tenure of more than one month and who had worked in poultry at some point 

in the previous five years.85  Though the original survey team interviewed a 

number of supervisors, those interviews have been omitted from the present 

analysis in order to preserve the focus on low-wage, front-line workers.  In 

all, the survey generated 286 responses by non-supervisory, front-line 

workers.86   

Unlike the Three Cities Survey, the Alabama Poultry Survey employed 

convenience sampling, meaning that the researchers surveyed workers 

already known to or easily reached by the surveyors.87  These inclusion 

criteria introduce bias, such that the survey results only reflect the 

experiences of the particular survey respondents, who are not necessarily 

representative of Alabama poultry workers as a whole.88  Nevertheless, the 

Alabama Poultry Survey data, collected from workers in rural, manufacturing 

jobs rather than in urban, primarily service jobs, provide a useful anecdotal 

complement to the Three Cities Survey data set.  Table 3 in the appendix 

presents descriptive statistics about the Alabama Poultry Survey respondents. 

In 2013, the survey team released a report on their findings.89 The report 

contained some of the same analyses presented here of the rate of 

occupational illness and injury, but did not trace workers’ path from injury or 

illness through the workers’ compensation system, examine government 

complaints, unionization, and turnover, or employ other analytical methods 

to explore whether certain groups of workers seemed to make different 

choices and experience different treatment.  The following sections perform 

those original analyses.  

 

C.  Results 

 

                                                 
85 Id. 
86 Because the present analysis dropped supervisors from the data set, the totals and 

percentages reported from the Alabama Poultry Survey data do not always match the figures 

reported in the original survey team’s Unsafe at These Speeds report. 
87 Id.; see, e.g., David H. Kaye, DNA Evidence: Probability, Population Genetics, and the 

Courts, 7 HARV. J.L. & TECH. 101, 170 (1993) (“In ‘convenience sampling,’ individuals are 

included in the sample because they are easily accessible. Not being the result of a procedure 

that gives every individual in the population a known probability of being sampled, the 

statistical properties of convenience samples are not well-defined.”). 
88 Additional limitations of the Alabama Poultry Survey data set include its small size and 

missing responses from some respondents.  A limitation of both data sets is their timing with 

respect to the Great Recession (officially December 2007 through June 2009) and the slow 

recovery afterward.  The National Bureau of Economic Research, US Business Cycle 

Expansions and Contractions, available at http://www.nber.org/cycles.html. 

The extent of the effects of the economic climate on the information provided by the survey 

respondents is unknown.   
89 Alabama Appleseed, supra note 82. 
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The analyses reported below reveal the frequency of occupational illness 

and injury among the two sets of survey respondents, and shed light on the 

functioning of workers’ compensation claims, government complaints, union 

activity, worker demands, and worker quits as cost transmission mechanisms 

in a low-wage, front-line workforce. The results are the most detailed and 

complete with respect to illness and injury rates and workers’ compensation 

claims; the data regarding government complaints, union activity, worker 

demands, and quits are less extensive, but nevertheless suggestive. 

 

i. Occupational Illness and Injury Rates  

 

Figure 2 below shows the percentage of respondents to each survey who 

reported an occupational illness or injury.  The text that follows explains 

these results and provides further detail. 

 

Figure 2: Occupational illnesses and injuries: Three Cities Survey and 

Alabama Poultry Survey 

 

 
 

 

Beginning with the Three Cities Survey, respondents were asked, 

“During the last 3 years, have you ever been seriously injured at work at any 

of your jobs here in [CITY]?  By seriously, I mean an injury that needed 

medical attention, even if you did not receive it?” Survey respondents were 

further prompted to report occupational illnesses during the same period. 

Fourteen percent of workers reported having suffered an illness or injury 
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that fit this definition. In comparison, the incidence of nonfatal injuries and 

illnesses among all workers in private industry nationwide in 2008, the year 

of the Three Cities Survey, was 3.9 percent.90  The mean (average) number 

of times that Three Cities Survey respondents had been injured during the 

previous three years was 1.9, meaning that the 607 respondents actually 

represented a total of 1,163 injuries or illnesses. Considering only their most 

recent occupational illness or injury, respondents reported missing a mean of 

9.7 workdays, with a maximum of 325 days missed, or almost one full year.   

Using logistic regression to model which workers were more and less 

likely to report a serious occupational illness or injury, holding all else 

constant, we see that unauthorized immigrants were more likely to be injured 

or become ill as compared to documented workers, whereas women and 

African American workers were less likely to report injuries than men and 

members of other races.91  These results were statistically significant at a level 

of 0.05, meaning that they likely reflect actual associations in the data, rather 

than the operation of chance.92  Table 4 in the appendix presents the full 

results of this logistic regression model.  These results could perhaps be 

explained by occupational segregation among the workers surveyed: it is 

possible that women (perhaps due to employer perceptions about their 

strength and aptitude for certain types of work) and African Americans 

(perhaps due to their legal immigration status) sorted into relatively safer 

jobs, while the relatively less powerful undocumented respondents were 

assigned to more hazardous work.93   

                                                 
90 U.S. Dept. of Labor, Bureau of Labor Statistics, News Release: Workplace Illnesses and 

Injuries- 2008 (Oct. 29, 2009), available at 

http://www.bls.gov/news.release/archives/osh_10292009.pdf.  
91 For other uses and explanations of logistic regression methods and interpretation, see LEE 

EPSTEIN & ANDREW D. MARTIN, AN INTRODUCTION TO EMPIRICAL LEGAL RESEARCH 215-

221 (2014) (discussing choice of logit model for regressions involving binary dependent 

variables); Cass R. Sunstein, David Schkade & Lisa Michelle Ellman, Ideological Voting on 

Federal Courts of Appeals: A Preliminary Investigation, 90 VA. L. REV. 301 (2004) (using 

logistic regression to investigate the relationship between a judge’s ideology and voting 

patterns); James J. Brudney, Sara Schiavoni & Deborah J. Merritt, Judicial Hostility Toward 

Labor Unions?  Applying the Social Background Model to a Celebrated Concern, 60 OHIO 

ST. L.J. 1675, 1694-1713 (1999) (using logistic regression to model the effect of a variety of 

independent variables on judicial voting in cases involving unions). 
92 More specifically, measures of statistical significance derive from a process called 

hypothesis testing, which determines whether one can confidently reject the “null 

hypothesis,” or the position that “in the universe, no relationship exists between two variables 

or no difference exists between two groups on a particular attribute.”  LARRY D. BARNETT, 

THE PLACE OF THE LAW: THE ROLE AND LIMITS OF LAW IN SOCIETY 417 (2011); see also 

EPSTEIN & MARTIN (2014), supra note 91 at 283 (discussing denoting statistical significance 

at .05 level); JEFFREY M. WOOLRIDGE, INTRODUCTORY ECONOMETRICS: A MODERN 

APPROACH at 135-36 (4e edition 2009). 
93 Cf. Lee S. Friedman, Ethnic Disparities in Traumatic Occupational Injuries, 50 J. OCCUP. 
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Turning to the Alabama Poultry Survey, workers were asked the open-

ended question, “What injuries or illnesses have you had since beginning to 

work at the plant?”  If a worker reported an injury, she was asked additional 

questions about its type and severity.  In all, seventy-two percent of 

respondents reported at least one occupational injury or illness, with workers 

reporting a collective total of 905 instances of injury or illness.  This 

injury/illness rate is much higher than the fourteen percent figure found by 

the Three Cities Survey team and the 2011 national figure of 3.5 percent.94  

This could be because the wording of the question prompted poultry 

respondents to report injuries or illnesses that were less severe, or because 

poultry processing is a particularly risky industry.95   Alternatively, the 

difference could be an artifact of the sampling method, in which respondents 

were not selected at random or asked to focus in particular on severe 

occupational illness and injury.  Workers who had experienced injury or 

illness might have been particularly motivated to participate in the survey in 

order to tell their story; they may therefore be overrepresented in the sample 

in comparison to their representation in the poultry worker population at 

large. 

In any case, workers reported missing between zero and 244 work days 

due to their injuries or illnesses, for a total of 341 total workdays missed 

collectively, or an average of 1.5 days per injured worker.  Notably, a 

plurality of workers missed no work time due to their injuries.  The difference 

between these missed work figures and those reported by the Three Cities 

Survey respondents above is interesting – the poultry workers interviewed 

appear to have missed fewer days on average.  The data do not reveal the 

                                                 
& ENVIRON. MED. 350, 350 (2008) (finding low rates of traumatic workplace injuries among 

African American workers as compared to other ethnic groups and the highest rate among 

Hispanic workers); see also Sara A. Quandt et al., Illnesses and Injuries Reported by Latino 

Poultry Workers in Western North Carolina, AM. J. IND. MED. 49 343, 348 (2006) (finding 

“elevated levels of symptoms relative to other samples” among immigrant workers). 
94 U.S. Dept. of Labor, Bureau of Labor Statistics, News Release: Workplace Illnesses and 

Injuries- 2011 (Oct. 25, 2012), available at 

http://www.bls.gov/news.release/archives/osh_10252012.pdf. 
95 See, e.g., Alabama Appleseed, supra note 82 at 7 (describing high illness and injury rates 

in poultry processing as compared to national figures); U.S. Dept. of Labor, Occupational 

Safety & Health Administration, Safety and Health Topics: Poultry Processing, available at 

https://www.osha.gov/SLTC/poultryprocessing/index.html (“There are many serious safety 

and health hazards in the poultry processing industry. These hazards include exposure to 

high noise levels, dangerous equipment, slippery floors, musculoskeletal disorders, and 

hazardous chemicals (including ammonia that is used as a refrigerant). Musculoskeletal 

disorders are of particular concern and continue to be common among workers in the poultry 

processing industry. Employees can also be exposed to biological hazards associated with 

handling live birds or exposures to poultry feces and dusts which can increase their risk for 

many diseases.”). 

https://www.osha.gov/SLTC/poultryprocessing/index.html
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reasons for these differences, which could include greater pressure to remain 

at work in the poultry industry, less severe injuries, injuries or illnesses that 

manifested themselves after a worker had left work, or injuries or illnesses 

that caused the worker to quit, meaning that her response to the “missed 

work” question might be ambiguous.  Nevertheless, other anecdotal accounts 

of work in poultry plants paint a picture of a punitive work culture in which 

absences, and even injuries themselves, are highly penalized, suggesting that 

workers may have continued to report to work despite the effects of illness or 

injury.96 

The poultry workers’ most frequently reported injury was an injury to the 

hands, including cuts, inability to close hands, pinching/itching, and swollen 

hands.  To a lesser extent, workers reported finger and wrist problems, as well 

as back, shoulder, and arm pain.  Workers also reported respiratory problems 

and vision or eye pain, interfering with their ability to perform the skills 

required by their jobs and with their ability to sleep at night.  These survey 

responses are consistent with other researchers’ findings on the repetitive 

motion injuries caused by the demands of the poultry disassembly line, where 

workers perform the same hanging, cutting, and/ or pulling motions over and 

over at a high rate of speed, with few breaks, throughout their shift.97  

Workers’ reports of respiratory problems are also consistent with other 

research about the air quality inside poultry plants, where workers may 

breathe in the chemicals used to sanitize the bird carcasses, as well as feathers 

and other debris generated by the slaughter and disassembly process.98 

Because of the relatively small size of the poultry data set and missing 

variables for some survey respondents, it is not possible to use logistic 

regression to identify associations between injury/illness rates and other 

worker variables.  Nevertheless, a less sophisticated method – cross-

tabulation99 – provides some hints as to the presence of statistically 

significant correlations.  As Table 5 in the appendix shows, workers who 

identified as workers of color, who were unauthorized immigrants, and who 

                                                 
96 Alabama Appleseed, supra note 82 at 17 (describing “points system” that penalizes 

workers for absences, even injury-related absences). 
97 See, e.g., Oxfam America, Lives on the Line: The Human Costs of Chicken, available at  

https://www.oxfamamerica.org/livesontheline/ (describing the repetitive motion required by 

poultry work); Quandt, supra note 93 (describing high incidence of repetitive motion injuries 

among poultry workers). 
98 See, e.g., STEVE STRIFFLER, CHICKEN: THE DANGEROUS TRANSFORMATION OF AMERICA’S 

FAVORITE FOOD 162 (2005). 
99 The chi-square test for statistical significance was used.  Cross-tabulation allows 

examination of the relationship between sets of two variables at a time, but does not allow 

multivariate analysis in which the effects of other variables are held constant.  See generally 

Robert S. Michael, Crosstabulation & Chi Square, available at 

http://www.indiana.edu/~educy520/sec5982/week_12/chi_sq_summary011020.pdf. 

https://www.oxfamamerica.org/livesontheline/
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worked at non-union plants all experienced higher injury or illness rates than 

their white, authorized, and unionized counterparts.  Due to the shortcomings 

of the data, these results are only suggestive.  Nevertheless, they square with 

previous research about the safety-enhancing role of unions100 and the 

disproportionate illness and injury burden borne by undocumented workers 

and workers of color.101 

 

ii. Workers’ Compensation  

 

With these occupational injury and illness rates as background, we turn 

to an examination of the rate at which workers accessed the various cost 

transmission mechanisms described in the previous parts, beginning with 

workers’ compensation.  In the Three Cities Survey, the 607 respondents who 

reported a serious injury or illness in the prior three years were asked to focus 

exclusively on their most recent injury. Of those injured/ ill respondents, 

eighty-eight percent had informed their employer, while the remainder had 

not. Those who did not inform their employer were then asked about their 

reasons for staying silent, and were permitted to name more than one reason.   

The most popular reason given was that workers lacked knowledge about 

what to do in the event of an injury: whom to inform, what they were owed 

in the form of workers’ compensation, and how to go about accessing those 

benefits. The next-most popular reason for workers’ silence was that workers 

were apprehensive about the costs and delays associated with reporting an 

injury or illness and using the workers’ compensation system. Third, workers 

reported fearing retaliation from their employers if they reported an injury or 

pursued a workers’ compensation claim. Finally, some workers expressed 

doubt that reporting would achieve any results, or that the workers’ 

compensation system was efficient.  

The 537 workers who did inform their employers about an occupational 

injury or illness were then asked about their employers’ reaction(s), and were 

permitted to report more than one. The most frequent employer reactions 

(eighty-five percent) were attempts to deter or dissuade the worker from 

filing a workers’ compensation claim and/or outright acts of retaliation, 

including terminating the worker or punishing the worker in some other way.  

The remaining employer reactions were positive or supportive, where 

employers addressed the injury or illness and/or assisted with the workers’ 

compensation process.  Because workers were permitted to choose more than 

one employer reaction, it is possible that some employers were initially 

negative, and then positive, with respect to the worker’s injury and pursuit of 

                                                 
100 See Morantz, supra note 53. 
101 See, e.g., Friedman, supra note 93 at 350 (describing distribution of traumatic 

occupational illness and injury by ethnicity). 
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workers’ compensation, and vice versa. 

Of those 537 workers who reported their injury to their employer, sixty-

six (twelve percent) then went on to file a workers’ compensation claim.102  

And of the filed claims that had been resolved by the time of the survey, fifty-

three (eighty percent) were granted benefits.  Figure 3 below traces workers’ 

injuries and illnesses through these steps of informing the employer, workers’ 

compensation claim filing, and claim outcome. 

 

Figure 3: Occupational injuries and illnesses, employer notification, 

workers’ compensation claim filing, claim outcomes: Three Cities Survey 

 

 
 

As Figure 3 shows, there is a large drop-off between the employer 

notification and workers’ compensation claim filing steps of the process: only 

twelve percent of workers who had informed their employers about injuries 

or illnesses went ahead to file workers’ compensation claims.  This drop off 

could be explained in a number of ways. Workers with weak or non-

meritorious claims could have self-selected out of the process.  Alternatively, 

workers could have chosen to forego or self-fund medical care and recovered 

quickly enough so that they did not lose wages, obviating the need for a 

workers’ compensation claim.  Alternatively, workers with meritorious 

claims could have fallen victim to employers’ deterrent or retaliatory tactics, 

                                                 
102 These figures differ from those presented in the original survey team’s Broken Law report 

because this analysis focused only on the workers’ compensation claims filed (or not) by 

workers who had first informed their employers about their illness or injury, in order to test 

the impact of employer response on workers’ claim filing decisions.  
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or might have lacked the resources or knowledge necessary to pursue a claim.   

Using logistic regression modeling, we can explore the extent to which 

various employer responses, as well as worker and employer characteristics, 

were associated with a worker’s filing or foregoing a workers’ compensation 

claim.  Table 6 in the appendix reports the full regression results.  Of the 

results that were statistically significant, workers who lacked legal 

immigration status, whose employers were not “high road,”103 and who 

lacked legal knowledge,104 were all less likely to have filed a workers’ 

compensation claim.  Workers who reported a positive or supportive 

employer reaction and those whose injuries or illnesses resulted in more 

missed days of work were more likely to have filed a claim.105 

These results square generally with previous research and with intuition. 

In the four states at issue here, undocumented workers are eligible to file 

workers’ compensation claims, so their relative absence among workers’ 

compensation claimants is not due to their de jure exclusion.106  However, as 

discussed above, other scholars have found that undocumented workers are 

less willing and able to access rights-claiming systems like workers’ 

compensation, even when they are entitled to a remedy.107  Anecdotes 

illustrate the unique dangers that undocumented workers may face.  A report 

                                                 
103 The original Three Cities Survey team designated a “high road” employer as one that 

provided two or more of the following: health insurance, paid vacation days, paid sick days, 

and pay raises to employees.  In this data set, the “high road” designation was not strongly 

correlated with employer size.  Employers with fewer than one hundred employees were 

roughly as likely as employers with more than one hundred employees to offer “high road” 

benefits.      
104 See note 109, infra (explaining the definition of “legal knowledge” for purposes of this 

analysis.). 
105 Specifically, the regression equation estimates the impact on the dependent variable 

(workers’ compensation claim filing) from a one unit increase in the independent variable 

(missed work days). 
106 See New York Hosp. Med. Ctr. of Queens v. Microtech Contracting Corp., 22 N.Y.3d 

501, 509 (2014) (holding that undocumented workers are eligible for workers’ compensation 

protections in New York); Farmers Bros. Coffee v. Workers' Comp. Appeals Bd., 133 

Cal.App.4th 533, 540 (2005) (same in California); Economy Packing Co. v. Illinois Workers' 

Compensation Comm'n, 387 Ill. App. 3d 283 (1st Dist. 2009) (same in Illinois); Omar 

Santos-Cruz v. Henry Lambert Construction (Jefferson Cty. Cir. Ct., Oct. 18, 2005).   Sixteen 

states’ workers’ compensation statutes (including Alabama), however, contain an 

agricultural exemption under which farmworkers and other agricultural production workers 

are excluded.  See Roger A. McEowen, Workers’ Compensation and the Exemption for 

Agricultural Labor, Iowa State University Center for Agricultural Law and Taxation (July 

24, 2015), available at https://www.calt.iastate.edu/article/workers%E2%80%99-

compensation-and-exemption-agricultural-labor.  Alabama courts do not appear to treat 

poultry workers as agricultural workers for purposes of workers’ compensation.  See, e.g., 

Pettaway v. Wayne Poultry Co., a Div. of Cont'l Grain Co., 791 F. Supp. 290, 291 (M.D. 

Ala. 1992) (considering poultry worker’s compensation claim). 
107 See, e.g., Gleeson, supra note 22 (discussing barriers faced by undocumented workers). 

https://www.calt.iastate.edu/article/workers%E2%80%99-compensation-and-exemption-agricultural-labor
https://www.calt.iastate.edu/article/workers%E2%80%99-compensation-and-exemption-agricultural-labor
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on federal deportation practices, for example, relates that in Milwaukee, 

Wisconsin in 2009, a worker named Omar Damian Ortega had worked as a 

welder for over eight years before becoming injured on the job. After he filed 

a workers’ compensation claim, his employer’s insurance company initiated 

an investigation of his immigration status. Mr. Damian Ortega was ultimately 

arrested for having used a false Social Security number when applying for 

the job, held in jail for five months, and then deported.108  Such experiences, 

and other workers’ knowledge of them, give rise to a chilling effect, as 

undocumented workers fear the immigration consequences of engaging with 

the workers’ compensation system.   

Likewise, at first glance it may seem counterintuitive that employers who 

take the “low road” with respect to their employment practices generate fewer 

workers’ compensation claims, as one might expect more occupational 

injuries and illnesses to occur in such workplaces.  However, this result may 

say more about worker selection and claim suppression than about hazard 

rates: low road employers may employ a workforce that is less willing or able 

to make claims due to a lack of knowledge and resources; low road employers 

may also be more willing to engage in deterrent or retaliatory tactics.  Further, 

the correlation between workers’ lack of legal knowledge and non-claiming 

shown in the regression model makes sense, as a worker must have some 

knowledge of the rights to which she is entitled in order to make a claim in 

the first place.109  This legal knowledge result is also consistent with the 

findings above on workers’ reasons for failing to report an injury or illness to 

their employers – thereby falling out of the claiming process entirely.  There, 

workers’ most popular explanation for staying silent was a lack of knowledge 

about what to do in the event of an injury. 

Turning to the results that were positively associated with claim filing, 

we see that the variable whose effect was the largest of all was the employer 

reaction variable, pointing to the power of employer support in facilitating 

workers’ compensation claims.  In addition, the positive correlation between 

“days missed” and claim filing may indicate that workers who suffered more 

severe injuries or illnesses, as measured by time away from work, were more 

likely to seek redress.  Alternatively, this result could be the result of some 

endogeneity in the model: workers may have missed more days of work 

precisely because they filed a workers’ compensation claim, and could afford 

                                                 
108 Eunice Hyunhye Cho & Rebecca Smith, Workers’ Rights on ICE: How Immigration 

Reform Can Stop Retaliation and Advance Labor Rights 10, National Employment Law 

Project (2013), available at http://www.nelp.org/content/uploads/2015/03/Workers-Rights-

on-ICE-Retaliation-Report-California.pdf. 
109 Here, the survey question asked workers about their knowledge of their minimum wage 

and overtime rights, rather than knowledge of their rights in the workers’ compensation 

system.  This result is therefore quite rough, and assumes that workers who lack knowledge 

about wage and hour law might also lack knowledge about workers’ compensation.   
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to recuperate as a result of their benefits payments.  The survey data do not 

permit differentiation between these possible explanations. 

The Alabama Poultry Survey data reveal similar claim filing patterns, 

though differences in the two survey designs prevent presentation of the two 

sets of results in exactly the same way.  Whereas the Three Cities Survey 

respondents were asked first about occupational injuries or illnesses during 

the previous three years and then asked to focus exclusively on the most 

recent incident (giving rise to the data presented above in Figure 3), the 

poultry worker respondents were asked to describe all injury or illness 

experiences during their time in the poultry industry, producing 905 illnesses 

or injuries.  Of those, the researchers collected additional detail on 343, 

forming the data set that is analyzed below.110     

As an initial matter, workers reported approximately fifty-nine percent of 

their injuries or illnesses to their employers.  As in the Three Cities Survey, 

workers were then asked about their employers’ response(s): thirty-seven 

percent of employer responses were positive or supportive, including the 

worker’s receiving helpful treatment from the plant nurse or being sent to the 

doctor or hospital; sixty-three percent were negative, including the worker’s 

being fired or sent back to work with no treatment or assistance.  These results 

align roughly with the Three Cities Survey, with more than half of workers 

in both surveys reporting their injuries or illnesses to their employers, but 

then more than half of those workers receiving negative employer responses, 

ranging from deterrence to full blown retaliation. 

Though the Alabama Poultry Survey respondents were not asked directly 

whether they filed a workers’ compensation claim – a shortcoming of that 

survey for this article’s purposes – workers were asked whether the poultry 

plant nurse reported their injury or illness to the workers’ compensation board 

and whether they ultimately received benefits.  Only six workers responded 

that the plant medical staff had reported their injuries/illnesses to the workers’ 

compensation board (though it is unclear how workers came by this 

knowledge and whether these reports were part of the workers’ compensation 

claiming process); only nine workers reported having actually received 

workers’ compensation benefits for any of their injuries or illnesses.   

Here, workers’ explanations that accompanied their survey responses are 

illuminating.  Three separate workers made different versions of the same 

comment: “Boss said he doesn’t pay for injuries if no blood”; “Supervisor 

said that if you are not bleeding, he will not take you to the nurse’s office”; 

and “Boss said insurance doesn’t pay if no blood or broken bone.”  Two of 

these workers reported being undocumented; one spoke no English, and 

Spanish was the worker’s second language, after Mam, an indigenous 

                                                 
110 Due to limitations in the survey methodology, the picture painted here of workers’ 

compensation claiming should therefore be taken only as suggestive. 
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Guatemalan language.  Another worker reported a similar employer response 

to non-bleeding injuries, commenting that the poultry plant had denied that 

the worker’s repetitive motion injury was the employer’s fault. 

Other survey questions, asked of all respondents rather than only those 

who reported an illness or injury, reveal that a substantial number of workers 

did, in fact, have some knowledge about the workers’ compensation system: 

forty-four percent responded that, before they started their job, the company 

informed them about workers’ compensation.  However, sixty-six percent of 

workers also responded that all workers, including themselves, were reluctant 

or scared to report injuries, and the top two explanations given for that 

reluctance were a fear of being fired and a fear of retaliatory suspension or 

discipline.  Other responses reflected a belief in the ineffectiveness of 

reporting an illness or injury: “Not worthwhile”; “People know it won’t help.  

People have been and say that if your wrist is hurt, they just put ice on it.”; 

“No one to report it to. We’re just supposed to keep working and aren’t 

allowed to stop.” 

Thus, though data limitations make it difficult to trace the Alabama 

Poultry Survey workers through the same step-wise process illustrated in 

Figure 3 above or to perform regression analyses, the data nevertheless 

suggest that vanishingly few workers received workers’ compensation 

benefits for their occupational illnesses and injuries, that many workers 

experienced negative responses after an injury or illness report, and that at 

least some employers were actively engaging in claim suppression tactics.  

The data also suggest a widespread fear of the consequences of reporting an 

illness or injury, and a belief that such a report would be ineffective in any 

case. 

  Returning, then, to the system of cost transmission illustrated by Figure 

1 above, the Three Cities and Alabama Poultry Survey results suggest the 

following about the operation of workers’ compensation at the bottom of the 

labor market.  First, though large percentages of workers appear to notify 

their employers about their occupational illnesses and injuries, large 

percentages also report having experienced employer responses that were 

deterrent or retaliatory.  Second, few workers, as a relative matter, proceed to 

file workers’ compensation claims.  Third, though the data do not allow 

definitive conclusions about why workers fail to make claims, regression 

results performed on the Three Cities Survey data suggest that workers with 

lower levels of power and resources in the workplace – undocumented 

workers and those who had less legal knowledge – were less likely to use the 

workers’ compensation system.  The survey data also do not reveal whether 

employers made any safety improvements as a result of the injuries or 

illnesses reported by survey respondents.  It is possible, for example, that 

workers’ notification of employers, in and of itself, prompted safety 
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investments.  It is also possible, however, that employers turned a deaf ear to 

workers’ complaints – and perhaps this inference can be drawn from the high 

percentage of negative employer responses to illness and injury reports in 

both surveys and workers’ fear of the consequences of reporting and lack of 

confidence in the effectiveness of making such a report. 

Consistent with previous research on the workers’ compensation system, 

therefore, these data raise serious questions about the extent to which low-

wage, front-line workers provide inputs into this particular cost transmission 

mechanism, and the extent to which employers are forced to internalize the 

costs of workplace illness and injury as a result.111 

 

iii. Government Complaints 

 

The second cost transmission mechanism that workers might use – in 

addition to or instead of a workers’ compensation claim – is a complaint to 

the relevant government agency tasked with overseeing occupational health 

and safety.  Here, the data are less informative, but some of the survey 

questions nevertheless enable exploration of workers’ knowledge about, 

access to, and past experience with government complaints. 

The Three Cities Survey asked respondents the following, “Do you know 

where to file a complaint with the government if you are having a problem 

with an employer?”  Similarly, the Alabama Poultry Survey asked, “Have 

you or a co-worker ever tried to complain about company to a government 

agency, like EEOC, OSHA, DOL?”112  If the answer was “yes,” the survey 

then asked about what happened as a result of the complaint.  Though the 

Three Cities Survey question gets at knowledge and the Alabama Poultry 

Survey question gets at actual complaints and their consequences, both shed 

some light on the effectiveness of the government complaint cost 

transmission mechanism in this sector of the labor market.  Figure 4 below 

illustrates both sets of workers’ responses, which are explained further in the 

text that follows. 

                                                 
111 Though some workers might be able to bring suit in tort rather than via the workers’ 

compensation system, it is unlikely that the relatively more expensive, slower, and 

burdensome litigation process would attract more claims from low-wage, front-line workers 

than the workers’ compensation system.  See, e.g., Gabel et. al., supra note 20 at 404-05 

(discussing situations in which workers may sue in tort); XXXXX, supra note 77 (discussing 

barriers to litigation). 
112 These abbreviations refer to the Equal Employment Opportunity Commission, which 

handles allegations of employment discrimination; the Occupational Safety and Health 

Administration, which handles complaints about occupational safety and health; and the 

Department of Labor, which could refer to either the state or federal agency that handles 

complaints about wages and hours and other employment matters.  It is unclear whether the 

researchers administering the survey explained these acronyms to the respondents.  
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Figure 4: Government complaint knowledge and past government 

complaints: Three Cities Survey and Alabama Poultry Survey 

 

 
 

As Figure 4 shows, in response to the Three Cities Survey question, 

seventy-one percent of workers answered “no,” indicating a lack of 

knowledge about how to make a government complaint about any kind of 

workplace problem.  Regression modeling reveals that women, 

undocumented workers, and those who worked for employers who were not 

“high road” were all less likely to know how to make a government 

complaint.  On the other hand, workers’ government complaint knowledge 

increased with each additional year of age and education they reported.  Full 

regression results appear in Table 7 in the appendix.   

Turning to the Alabama Poultry Survey data, only six percent of 

respondents reported that they themselves had made or knew of a co-worker’s 

having made a government complaint, whereas a combined ninety-four 

percent had not made a complaint or did not know of co-workers’ complaints.  

With respect to the effects of the complaints that were made, workers’ most 

frequent response was, “nothing.”  It is unclear whether this truly means 

“nothing,” or whether the complaint triggered an agency investigation but no 

subsequent substantive change.  Workers’ explanations, again, add additional 

detail.  One worker commented, “We're told to stay away from OSHA. When 

OSHA comes, they don't even talk to the workers.”  Another survey-taker 

noted, “Interviewee reports being informed of OSHA’s existence but not how 

to contact them with grievances.”  Another worker commented that she 

“Could not speak with OSHA because [OSHA staff] only speak English.” 
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Thus, though these anecdotes and limited data are far from conclusive, 

they suggest, as with workers’ compensation, problems with many of the 

low-wage, front-line survey respondents’ ability to access the government 

complaint mechanism for cost transmission.  On the whole, workers with 

more power and resources were shown to have the tools to be more effective 

cost transmitters: workers’ knowledge about government complaint 

processes increased with age and education in the Three Cities Survey data, 

but was inversely related to workers’ undocumented immigration status.  This 

latter finding is consistent with Stephen Lee’s writing about undocumented 

workers’ lack of legal knowledge.   

 

As [Lee] has observed, undocumented workers may perceive 

government enforcers of labor rights as enforcers of 

immigration law as well.  As a result, they may choose not 

to report a workplace problem to a government agency for 

fear that the report will trigger immigration consequences. 

Immigrant workers may also import legal knowledge from 

their home countries that is inapplicable in their U.S. 

workplaces and derive inaccurate beliefs about their 

workplace rights from relatively insular information 

“islands” and ethnic networks.113  

 

Other relatively less powerful groups among the Three Cities Survey 

respondents were also less likely to know how to make a government 

complaint: women workers and those employed by low road employers.   

Comments by poultry workers, a whopping ninety-four percent of whom 

had never made nor knew of a co-worker who had made a government 

                                                 
113 XXXXX, supra note 77 at 1101 (citing Stephen Lee, Monitoring Immigration 

Enforcement, 53 ARIZ. L. REV. 1089, 1101-03 (2011) (discussing unauthorized immigrants' 

mistrust of even friendly or status-neutral U.S. government institutions); Shannon Gleeson, 

Labor Rights for All? The Role of Undocumented Immigrant Status for Worker Claims 

Making, 35 LAW & SOC. INQUIRY 561, 590 (2010) (“When asked why they chose not to come 

forward about long days or dangerous working conditions, many undocumented workers 

repeatedly explained that to do so would simply not be characteristic of a good worker, 

championing their willingness to do work others would not.” (emphasis omitted)); Jennifer 

Gordon & R.A. Lenhardt, Rethinking Work and Citizenship, 55 UCLA L. REV. 1161, 1223 

(2008) (labeling undocumented workers' view of themselves as hardworking and 

uncomplaining “identity work designed to respond in some way to the negative stereotypes 

and stigma associated with their particular groups”); Catherine R. Albiston, Legal 

Consciousness and Workplace Rights, in NEW CIVIL RIGHTS RESEARCH: A CONSTITUTIVE 

APPROACH 55, 56 (Benjamin Fleury-Steiner & Laura Beth Nielsen eds., 2006) (defining 

legal consciousness as “the dynamic process through which actors draw on legal discourse 

to construct their understanding of and relation to the social world, but that process takes 

place within a social context already structured in part by the law itself”).). 
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complaint, point to other, similar barriers: lack of English language ability; 

lack of access to OSHA inspectors; lack of knowledge about the grievance 

process; and a belief that a complaint would result in “nothing.”  Again, then, 

if we are to accept the extensive scholarship on the flaws in OSHA’s 

oversight and enforcement regime (the cost transmission mechanism’s 

safety-inducing “outputs”),114 these data suggest problems on the inputs end 

as well, with many workers – indeed almost all workers in the case of the 

Alabama Poultry Survey – unable or unwilling to lodge government 

complaints in the first place. 

 

iv. Union Activity and Worker Demands 

 

Although the survey data are not sufficiently granular to enable a 

sophisticated analysis of the presence or absence of a CWD among 

respondents, the surveys do reveal something about workers’ union activity 

and their willingness to make demands of their employers. 

First, of the Three Cities Survey respondents who had identified problems 

in the previous year with “dangerous working conditions, discrimination, not 

being paid the minimum wage or not being paid overtime,” forty-three 

percent had not raised that problem with their employer.115 Regression 

modeling, reported in full in Table 8 in the appendix, shows that, all else 

equal, workers with a job tenure of less than one year and those who worked 

for a non-high road employer were less likely to have made an employer 

demand.  This job tenure result might reflect newly hired workers’ relative 

instability in the workplace: recent hires might feel more expendable and 

therefore fear the consequences of complaint, or might lack knowledge about 

how or to whom to complain in the event of a problem.  Workers employed 

by non-high road employers might also lack established complaint channels 

or, as a group, possess less of the resources and power that are likely 

prerequisites for employer demands. 

The Three Cities Survey respondents were next asked about their reasons 

for deciding not to complain. Workers’ top two reasons were a fear of being 

fired and a belief that the claim would make no difference.  The next two 

reasons (apart from “other”) were also retaliation-related: the worker’s fear 

of having her wages or hours cut and the worker’s having seen employers 

retaliate against complaining co-workers.  The next reason points to a lack of 

knowledge: uncertainty as to how to complain to the employer.  These results, 

                                                 
114 See Part II.B, supra. 
115 Workers were asked, “During the past 12 months, were there times when you DID NOT 

complain, even though you had a problem at your job with dangerous working conditions, 

discrimination, not being paid the minimum wage or not being paid overtime?” and “What 

stopped you from complaining?”   
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though not focused specifically on safety or CWD demands, nevertheless 

suggest – yet again – that workers in this segment of the labor market may 

have trouble transmitting costs, when transmission requires both a certain 

level of knowledge and sufficient power to withstand the risk of retaliation. 

Turning to unions’ possible safety-enhancing role, of the Three Cities 

Survey respondents, only eight percent were union members.116  This is 

comparable to the private sector union membership rate nationwide, 7.6%, in 

2008, the year the survey was administered.117  Notably, the regression model 

above did not reveal any statistically significant relationship between a 

worker’s union membership and complaint history.  This does not mean that 

the variable had no effect, just that this regression and these data, as 

constructed, did not reveal one.  However, cross-tabulating union 

membership and employer complaints reveals that only ten percent of 

workers who had experienced a workplace problem and complained were 

union members, whereas ninety percent were not.  Thus, though far from 

conclusive, these data suggest that unions in the workplaces covered by the 

Three Cities Survey may not have been playing their expected demand-

enhancing role.  It is possible, though not discoverable via these data, that 

unions may nevertheless have enhanced safety in other ways in the Three 

Cities Survey respondents’ workplaces, consistent with the findings 

described above by Alison Morantz and others.118  

Shifting to the Alabama Poultry Survey, respondents were asked a series 

of questions about their comfort level in making different kinds of demands 

of their employers, the reason(s) for their (dis)comfort, and their history of 

actual demands.119  Eight percent of respondents reported that they had “tried 

                                                 
116 Regression modeling reveals a statistically significant correlation between Three Cities 

Survey respondents who were union members and those who were women.  In addition, each 

increasing year of age that a worker reported elevated her likelihood of union membership.  

On the other hand, Latino/a or Hispanic workers, undocumented workers, workers with job 

tenures of less than one year, and employees of low road employers were all less likely to 

fall into the eight percent of survey respondents who were union members. Results on file 

with author.  These findings raise interesting questions about the distribution of union 

membership across groups of workers, and the reasons why.  However, these results are 

mentioned only in passing because the benefits of many of unions’ safety-enhancing efforts 

– advocacy for safety equipment or a reduction in the speed of an assembly line, for example 

– are not confined only to the members of the union, but instead tend to have a positive 

impact on all members of a workforce.   
117 Union Membership and Coverage Database, Union Membership, Coverage, Density, and 

Employment Among Private Sector Workers, 1973-2015, available at 

http://www.unionstats.com/. 
118 Morantz, supra note 53.  
119 Workers were asked, “Do you feel comfortable asking (or that you could ask) your 

employer to change or improve conditions at work?  Which one(s)?  Why do you think you 

can ask for those changes, or could if needed?  Why do you think you would not be able to 

ask for improvements?  Did you know that you have the legal right to demand your rights 
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to ask for an improvement in working conditions” in the past, and that the 

request was granted.  A combined forty-one percent of workers reported 

having made a demand and either experiencing retaliation or receiving no 

response as a result.  The largest group, fifty-one percent, had not made any 

previous employer demand. 

When asked about their comfort level in making different types of 

hypothetical demands to change or improve conditions at work, workers felt 

most comfortable asking for safety equipment, followed by requests for 

proper wages and overtime.  This result is encouraging for cost transmission 

purposes, as it would seem to indicate workers’ willingness to make safety or 

wage demands of their employers.  However, the question posed was a 

hypothetical one, and the poultry workers’ actual demand behavior 

(summarized above), does not seem to reflect an empowered, highly engaged 

workforce around issues of safety and wages.  Moreover, in answering that 

same demand comfort question, a comparable number of workers reported 

being comfortable asking for “nothing,” further aligning with the results 

described above, in which a majority of workers had not made any attempt to 

request changes from their employers. 

Notably, of those workers who reported feeling comfortable asking for 

any type of change, “legal rights” was the top reason for their comfort, 

followed by “supervisor/management is kind to workers.”  Those workers 

who were uncomfortable asking for changes, on the other hand, provided a 

familiar list of explanations: “fear of firing,” “they don’t listen/ it would be 

pointless,” language barriers, and concerns regarding deportation and 

immigration consequences.  Finally, all workers were surveyed about their 

knowledge of anti-retaliation protections under workplace law: fifty-two 

percent were aware of such rights.120  However, there was no statistically 

significant relationship between those workers who were aware of their anti-

retaliation rights and those who had made a previous demand or complaint 

about a workplace problem.   

Taken together, these responses paint a picture of worker silence that is 

consistent with the Three Cities Survey picture described above.  Many 

workers who had identified workplace problems chose not to complain; 

workers’ primary motivations in remaining silent were fear, lack of 

knowledge and access, and lack of belief that a demand would make any 

difference.  Interestingly, the Alabama Poultry Survey also suggests reasons 

for the rare respondents’ decisions to proceed with a complaint: legal 

knowledge (though not necessarily retaliation-specific knowledge) and a 

                                                 
without being fired or retaliated against?  Have you or a co-worker ever tried to ask for an 

improvement in working conditions [pay increase, bathroom breaks, etc]?” 
120 Workers were asked, “Did you know that you have the legal right to demand your rights 

without being fired or retaliated against?” 
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perception of kindness on the part of management.  

Turning to unions’ role in the poultry workplace, sixty percent of 

respondents reported that their plants were unionized.  Compared to the 

national private workplace union coverage rate of 7.6 percent in 2011, the 

year the survey was administered, this number is, in relative terms, 

enormous.121  Again, this may be attributed to selection effects: workers in 

union plants may have been more willing to participate in the survey in the 

first place, thereby skewing the results.  Moreover, recall from Part III.C.i 

above that Alabama Poultry Survey respondents from non-union plants were 

relatively more likely to have been injured or ill on the job.  Unions may 

therefore be playing a relatively robust safety-boosting role, as predicted by 

the literature, at least among the highly unionized workers who responded to 

the survey.122 

Focusing in particular on workers’ comfort in making demands of their 

employers, however, unions did not appear to have the claim-boosting effect 

that the scholarship might predict.  Of the factors that enabled Alabama 

Poultry Survey respondents to complain about workplace problems, workers 

ranked “union” last.  Yet workers were also asked whether they thought “a 

union would help conditions in the plant,” and nearly half said “yes.”  

Workers’ union-related survey responses are therefore somewhat of a puzzle, 

with many workers expressing a belief in unions’ ability to improve 

conditions, but those workers who had actually taken direct steps to do so 

listing other factors above unions as their motivation. 

Thus, though neither the Three Cities Survey nor the Alabama Poultry 

Survey data set permits investigation of the presence of a CWD, workers’ 

responses about employer complaints and union activity suggest problems in 

the operation of those mechanisms for transmitting illness and injury costs 

back to employers.  Again, as before, workers’ lack of knowledge, retaliation 

fears, and doubts about the effectiveness of complaint seem to play a part in 

suppressing demands; unions, contrary to theory, may not be acting to 

encourage and support worker demands, or may be acting in other ways that 

were not captured by the data.  Yet despite the somewhat puzzling union 

results with respect to worker demands, unions may remain a bright spot in 

the cost transmission landscape, as at least among the poultry workers 

surveyed, the presence of a union on site was correlated with a lower 

incidence of occupational illness and injury. 

 

v. Quits 

 

The final cost transmission mechanism is worker quits.  According to 

                                                 
121 Union Membership and Coverage Database, supra note 117. 
122 See Part II.C, supra (describing research on unions as safety boosters). 
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theory, quits force employers to internalize the costs of unsafe work by 

requiring employers to find, hire, and train replacement workers, suffering 

productivity losses and transaction costs along the way.  Neither the Three 

Cities Survey nor the Alabama Poultry Survey investigated workers’ quit 

behavior directly.  However, both surveys inquired about workers’ tenure at 

the job they held at the time of the survey (or their most recent poultry job, 

in the case of poultry workers) and tenure in the industry as a whole.  

With respect to job tenure, among Three Cities Survey respondents, 

workers had been at their jobs for a median of 2.25 years, or about half the 

2008 national median of 4.1 years.123  With respect to industry tenure, a 

plurality of workers had worked in the same industry for two or fewer years.  

Among the Alabama Poultry Survey respondents, median job tenure was two 

years, again approximately half the national figure for all wage and salary 

workers.124  Poultry respondents reported somewhat longer industry tenures, 

with a plurality having worked in poultry processing for three to six years.  In 

addition, over one-third of the poultry respondents had worked in two or more 

poultry plants in the five years before the survey was conducted.  This 

combination of short job tenure and slightly longer industry tenure may point 

to a process of “churn,” where workers shifted relatively frequently among 

poultry plants.  Indeed, turnover is reportedly high in the poultry industry – 

forty to one hundred percent per year125 – compared to national figures of 

thirty to forty percent.126 

These two data sets therefore suggest that the low-wage, front-line survey 

respondents stayed in their jobs for relatively shorter periods of time than all 

wage and salary workers nationwide.  However, the data lack sufficient detail 

to allow analysis of the linkages between occupational health and safety and 

these job tenure figures, nor can we identify the reasons that respondents left 

                                                 
123 U.S. Dept. of Labor, Bureau of Labor Statistics, Employee Tenure in 2008 (Sept. 26, 

2008), http://www.bls.gov/news.release/archives/tenure_09262008.pdf (“The median 

number of years that wage and salary workers had been with their current employer was 4.1 

years in January 2008.”). 
124 As the original survey team noted in their 2009 report, this figure might be an over-

estimation of job tenure.  Alabama Appleseed, supra note 82 at 49 (“Since we often declined 

interviews with workers who had worked in poultry jobs for short periods of time [defined 

as less than one month], this survey likely reflects a higher level of worker experience and 

longevity than is typical for the industry.”).  The Bureau of Labor Statistics did not issue a 

2011 report, but the national median job tenure figures were 4.4 and 4.6 years in 2010 and 

2012, respectively.  U.S. Dept. of Labor, Bureau of Labor Statistics, Employee Tenure in 

2008 (Sept. 18, 2012), http://www.bls.gov/news.release/archives/tenure_09182012.pdf. 
125 XXXXX, supra note 64 at 362. 
126 The annual worker turnover rate for all nondurable goods manufacturing firms, the 

category to which poultry belongs, ranged between 2000 and 2011 from a low of 28.9% to a 

high of 42.7%.  U.S. Dept. of Labor, Bureau of Labor Statistics, Job Openings and Labor 

Turnover, available at http://www.bls.gov/schedule/archives/jolts_nr.htm. 
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their jobs or were discharged, which may or may not have been related to 

workplace safety.   

Other studies have identified a correlation between high turnover and 

high incidence of occupational hazards.127  However, even if we were to 

attribute the Three Cities Survey and Alabama Poultry Survey tenure and 

turnover figures to occupational illness and injury, we would still be left with 

the question of “outputs,” i.e. the ability of the “worker quits” cost 

transmission mechanism actually to influence employers’ decisions around 

workplace safety.   

As discussed above in Part II.D, previous studies of the poultry industry 

have suggested that an employer’s reliance on relatively low-skilled, 

immigrant workers to fill de-skilled, rote jobs reduces turnover and 

replacement costs in a number of ways: low-skilled workers may be relatively 

cheap to replace, as there are no particular education, training, or experience 

requirements; relatedly, de-skilled jobs may be easy to fill, as workers, again, 

require little to no training; and immigrants’ own networks may act to recruit 

new workers to fill vacancies, saving employers from expending resources 

on advertising and recruitment.128  Again, the two data sets analyzed here 

cannot be used to prove or disprove these theories.  However, it is true that 

the two sets of survey responses are characterized by, at once, high levels of 

occupational illness and injury,129 low levels of education,130 high turnover 

rates, and high numbers of unauthorized immigrant workers.131  It is possible, 

though far from certain, that the co-existence of this set of factors indicates 

that employers, rather than being prompted to invest in safety improvements 

as a result of turnover costs, are instead absorbing the costs of worker quits 

and allowing the current injury- and illness-generating status quo to persist.    

 

D.  Discussion 

 

Table 1 below summarizes the findings of the previous sections on the 

operation of the workers’ compensation system, government complaints, and 

worker demands as cost transmission mechanisms.  As the foregoing sections 

                                                 
127 See, e.g., Mark Grey, Immigrants, Migration, and Worker Turnover at the Hog Pride 

Pork Packing Plant, 58 HUMAN ORGANIZATION 16 (1999); David Griffith, Consequences Of 

Immigration Reform For Low-Wage Workers In The Southeastern U.S.: The Case Of The 

Poultry Industry, 19 URB. ANTHR. & STUDIES OF CULTURAL SYSTEMS AND WORLD ECON. 

DEV. 155 (1990). 
128 XXXXX, supra note 64 at 362. 
129 See Part III.A, supra. 
130 See Table 2 in the appendix, reporting that a plurality (forty percent) of Three Cities 

Survey respondents had less than a high school degree and no GED. 
131 See Tables 2 and 3 in the appendix, reporting that over one-third of respondents to both 

surveys were undocumented. 
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explained, data limitations prevented detailed analysis of the safety-boosting 

impacts of unions and of worker quits.  Table 1 shows each independent 

variable and its positive or negative correlation with the dependent variable 

of interest – occupational illnesses and injuries, workers’ compensation claim 

filing, government complaints, and employer demands. 

 

Table 1: Summary Table  

 
 

Three Cities Survey 
Alabama Poultry 

Survey 

Occupational injuries and illnesses 

+ Undocumented status Undocumented status 

Non-unionized plant 

Workers of color 

- African American workers 

Women workers 

n/a 

Workers’ compensation claim filing 

+ Positive/ supportive employer 

response 

More missed work days 

n/a 

- Undocumented status 

No legal knowledge 

Non-high road employer 

n/a 

Government complaints 

+ Higher age 

Higher education 

n/a 

- Undocumented status 

Women workers 

Asian or “other race” workers  

Non-high road employer 

n/a 

Employer demands 

+ n/a n/a 

- Shorter job tenure 

Non-high road employer 

n/a 

   

As Table 1 shows, some of the same groups of workers were more likely 

to experience occupational illness or injury, and at the same time less likely 

to offer up inputs into the cost transmission system.  Workers who 

consistently fell into this “less likely” category include unauthorized 

immigrants and those who were employed by non-high road employers.  And 

though Table 1 does not capture workers’ reasons for failing to engage in cost 

transmission, the results summarized in the foregoing sections suggest, with 
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remarkable consistency, that a lack of legal knowledge, fear of retaliation, 

and doubts in the efficacy of each transmission mechanism may be to blame.  

These results, then, raise questions about the functioning of cost transmission 

at the bottom of the labor market, about the ability of low-wage, front-line 

workers to force employers to internalize the costs of unsafe work and invest 

in safety improvements as a result.  Accordingly, the following part turns to 

proposals for reform. 

 

IV. A HYBRID SYSTEM 
 

There are many possible solutions to the cost transmission problems 

identified here.  States might revisit whether to recognize a cause of action 

for wrongful discharge when workers are terminated after making a workers’ 

compensation claim.132  OSHA might improve the ways in which it solicits 

and receives worker complaints about workplace health and safety hazards.  

Advocacy groups might launch campaigns to increase workers’ awareness of 

their health and safety rights.  The immigration system might be overhauled 

to decrease employers’ ability to exploit the vulnerability of undocumented 

workers. 

Some of these proposals (the latter) are likely infeasible given current 

political realities; some (the others) would only amount to tinkering around 

the edges, as each cost transmission mechanism would remain, at bottom, 

worker-driven and worker-dependent.  And when low-wage, front-line 

workers face significant barriers to action, these relatively minor fixes may 

do little to incentivize action.  As Weil and Pyles put it, “an intrinsic problem 

arising from the statutory structure of workplace rights is that if left to the 

decision of an individual worker, the threshold for exercise of rights lies 

above the threshold optimal from the workplace – and societal – level.”133  

This part therefore envisions a different model of workplace safety, which 

relies on affirmative government investigation and enforcement, investor 

pressure, consumer choice, and a more robust role for unions to force 

employers to internalize the costs of unsafe work.  Rather than depending 

primarily on workers as the drivers of cost transmission, this model spreads 

the responsibility among multiple cost transmitters, allowing others to take 

up the slack, so to speak, when workers – particularly low-wage, front-line 

workers – cannot or will not act on their own.  Figure 5 below illustrates this 

system, where A through D remain the same as in Figure 1 in the introduction, 

though “union activity” is now rendered in bold to illustrate its importance in 

the model.   

                                                 
132 Elletta Sangrey Callahan, The Public Policy Exception to the Employment at Will Rule 

Comes of Age: A Proposed Framework for Analysis, 29 AM. BUS. L.J. 481, 517 (1991). 
133 Weil & Pyles, supra note 38 at 86. 
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In addition, E now represents occupational illness and injury costs that 

are experienced by government, investors, and consumers, and F represents 

the transmission of those costs to employers via those three outside groups.  

Indeed, government, investors, and consumers do “feel” costs as a result of 

workplace illnesses and injuries.  Returning to the poultry worker example 

from the introduction, taxpayers might pay if the worker seeks treatment at a 

public hospital, declares bankruptcy due to medical bills, or if she receives 

benefits through Medicare, Medicaid, or Social Security Disability 

Insurance.134  If the employer is publicly traded, investors might pay 

derivatively for the worker’s injury as well, as a reputation for unsafe work 

practices might reduce the company’s stock price.135  Finally, consumers 

might spend more on poultry products when an employer passes along 

occupational illness and injury costs to consumers in the form of higher 

prices.  The model shown in Figure 5 recruits these three entities as cost 

transmitters, asking them to play a greater part in forcing employers to 

internalize costs. 

Key to the roles of government, investors, and consumers is the fact that 

workers do not have to take any action to trigger cost transmission; as 

discussed further below, government enforcers, investors, and consumers 

must only be aware of workplace hazards in order to transmit costs.  

Employers may then experience costs from three potential sources (A + D + 

F), and if those costs exceed the cost of safety improvements, then rational 

employers will choose to invest in safety.  The remainder of this part 

discusses the ways in which these three new actors, accompanied by a more 

robust role for unions, can act as cost transmitters.  

 

                                                 
134 See, e.g., J. Paul Leigh, Economic Burden of Occupational Injury and Illness in the United 

States, 89 THE MILBANK QUARTERLY 728, 749 (Dec. 2011) (noting that “all members of 

society must share” some costs of occupational injury and injury: “Taxpayers pay through 

Medicare and Social Security Disability Insurance.”).  
135 See, e.g., Ivy E. Broder, The Cost of Accidental Death: A Capital Market Approach, 3 J. 

RISK & UNCERTAINTY 51 (1990) (evaluating the effect on stock price of fatal workplace 

accidents).   
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Figure 5: Transmission of the costs of occupational illness and injury – redux 

 
 

The first of the alternative cost transmitters in this model is the very same 

government enforcement agency – OSHA – that receives workers’ health and 

safety complaints.  Here, however, OSHA takes on a much more active role, 

engaging in affirmative, strategic investigation and enforcement rather than 

merely reacting to worker complaints.  This vision of OSHA’s role takes as 

its model the “strategic enforcement” approach adopted by the U.S. 

Department of Labor’s Wage and Hour Division (WHD), wherein the agency 

“target[s] investigations where evidence shows labor law violations are 

greatest—that is, in industries where workers are most likely to be mistakenly 

or deliberately cheated out of their wages, and where they are least likely to 

speak up and report such violations.”136  The U.S. Equal Employment 

Opportunity Commission (EEOC) has adopted similar priorities, which direct 

the agency to focus its resources on “protecting immigrant, migrant, and other 

vulnerable workers,” and emphasize “[i]ssues affecting workers who may 

lack an awareness of their legal protections, or who may be reluctant or 

unable to exercise their rights.”137   

                                                 
136 David Weil, Strategic Enforcement to Maximize Impact, U.S. Dept. of Labor Blog (Oct. 

31, 2014), available at http://blog.dol.gov/2014/10/31/strategic-enforcement-to-maximize-

impact/; see also David Weil, Improving Workplace Conditions Through Strategic 

Enforcement: A Report to the Wage and Hour Division (May 2010), available at 

http://www.dol.gov/whd/resources/strategicenforcement.pdf.  
137 U.S. Equal Employment Opportunity Commission Strategic Enforcement Plan, FY 2013-
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While OSHA in its current incarnation is capable of both affirmative and 

reactive investigation and enforcement, a strategic enforcement approach 

reminiscent of the WHD’s or EEOC’s would shift greater resources toward 

affirmative strategies.  OSHA would target industries and workers – such as 

the low-wage, front-line workers studied here – that have been shown to have 

high rates of occupational illness and injury but low rates of complaint.138  

Weil and Pyles’ work provides a model for identifying target worker 

populations, comparing OHSA’s internal records of complaints per industry 

with the U.S. Bureau of Labor Statistics’ records of occupational illnesses 

and injuries by industry.139  Mismatches may signal the breakdown of cost 

transmission, warranting affirmative OSHA action. 

Even Viscusi, a strong believer in the power of the market to force safety 

improvements via workers’ quits and compensatory wage demands, 

acknowledges an appropriate role for government regulation when “the risks 

are not known to workers, as in the case of dimly understood health hazards 

or situations in which the labor market is not competitive . . .”140  As the data 

analyzed here suggest, this list should be expanded to include situations in 

which workers are unwilling or unable to impose safety-improving costs on 

their own, creating a need for, in Viscusi’s words, “constructive, cost-

effective government intervention.”141 

                                                 
2016, http://www.eeoc.gov/eeoc/plan/sep.cfm.  The E.E.O.C. has also explored targeted uses 

of the “commissioner’s charge” mechanism, where the agency can initiate action against an 

allegedly discriminatory employer with no prior worker complaint.  U.S. Equal Employment 

Opportunity Commission Systemic Task Force Report to the Chair of the Equal Employment 

Opportunity Commission (2006), http://www.eeoc.gov/eeoc/task_reports/systemic.cfm 

(considering “factors such as current economic conditions, demographic data, relevant labor 

markets, industry data, underserved areas or populations and charge data”). 
138 Currently, OSHA’s priorities tend to focus on injury and illness rates, without attention 

to workers’ ability to transmit the costs of those injuries and illnesses.  See, e.g., U.S. Dept. 

of Labor, Occupational Safety & Health Admin., OSHA's Active National & Special 

Emphasis Program Index, available at https://www.osha.gov/dep/neps/nep-programs.html; 

id., Local Emphasis Programs, available at https://www.osha.gov/dep/leps/leps.html (“These 

programs are intended to address hazards or industries that pose a particular risk to workers 

in the office's jurisdiction.”).  Indeed, a recent OSHA press release on the effects of a new 

serious injury employer reporting requirement concluded that the improved reporting enables 

the agency to “target resources where needed, and engage employers in high-hazard 

industries to identify and eliminate hazards.”  U.S. Dept. of Labor, News Release: Over 10K 

Severe Worker Injuries Reported in First Year of OSHA Requirement (March 17, 2016), 

available at http://www.dol.gov/newsroom/releases/osha/osha20160317.  Yet this statement 

still focuses on only one side of the equation – the prevalence of hazards – and neglects the 

other side – the ability of workers in those hazardous industries to act as cost transmitters on 

their own.  
139 Weil & Pyles, supra note 38 at 68. 
140 W. Kip Viscusi & Ted Gayer, Safety at Any Price? REGULATION 54 (Fall 2002). 
141 Id. 

https://www.osha.gov/dep/neps/nep-programs.html
https://www.osha.gov/dep/leps/leps.html
http://www.dol.gov/newsroom/releases/osha/osha20160317
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A second alternative cost transmission mechanism is investor pressure.  

Economist Ivy Broder has found, for example, that publically traded 

companies experience “a substantial and sustained impact on the price of a 

firm’s stock following [a workplace] accident.”142 The magnitude of the loss 

in value depends on a variety of factors, including the number of deaths 

caused by the accident and the public’s prior beliefs about how risky the 

employer’s business was.143  Though Broder’s work takes into account both 

accidents that affect employees and accidents that affect consumers, her 

research suggests that informed and organized investors could effectively 

force unsafe employers to absorb the costs of workplace injuries and 

illnesses, and to make safety improvements as a result. 

One channel for this sort of market discipline might be the increasing 

attention that companies are paying to indices of corporate social 

responsibility, or CSR.  Many such indices include labor conditions in their 

measure of a company’s CSR rating; the criteria applied in the indices could 

be strengthened and broadened to include more aspects of workplace safety 

and health.144  Similarly, a company could build a competitive advantage 

around safety, creating a reputation for safety much like companies are 

increasingly seeking a reputation for environmental responsibility.145  Of 

course, investor pressure can only be applied to companies in which there are 

investors, which leaves out many small and privately-held companies.  

The third cost transmission mechanism that is applicable to employers of 

all types is consumer pressure.  Indeed, researchers have documented the 

growth of so-called “consumer citizenship” movements, in which consumers 

consciously allocate their spending to support or sanction companies with 

whose actions they agree or disagree.146  However, one researcher has 

                                                 
142 Broder, supra note 135 at 52. 
143 Id. 
144 Adam J. Sulkowski et al., What Aspects of CSR Really Matter: An Exploratory Study 

Using Workplace Mortality Data (2011), available at http://ssrn.com/abstract=1942014. 
145 See, e.g., Kanchana N. Ruwanpura, Metal Free Factories: Straddling Worker Rights and 

Consumer Safety? 51 GEOFORUM 224 (2014) (discussing Sri Lankan apparel sector’s 

attempts to market its ethical practices, including strict adherence with health and safety 

requirements); see also Estlund, supra note 151 at 405-06 (“The CSR movement has had 

considerable success in pressing firms to make commitments that go beyond compliance 

with legally binding rules and standards, and to invest resources in pursuing and 

demonstrating pursuit of those commitments, in employment, environmental, and other areas 

of regulation. The large firms that have climbed on the CSR bandwagon--and most large 

American and European firms have done so to some degree--find themselves espousing 

standards of conduct that are set by a loose and growing network of social investors and 

nongovernmental organizations engaged in advocating and monitoring firms' social 

performance on various dimensions.”). 
146 See, e.g., Sergio A. Cabrera & Christine L. Williams, Consuming for the Social Good: 

Marketing, Consumer Citizenship, and the Possibilities of Ethical Consumption, 40 
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observed the central role that access to information plays in consumer 

activism: 

 

Consumers themselves do not have direct possibilities to 

create incentives for firms. They must use their political 

influence to gain better information on working conditions, 

which they then have to take into account when making 

consumption choices. For example the use of nutritional 

labels has been studied in this way, but the research 

concentrated on the health effects on consumers. Reporting 

the conditions in production processes has also been used but 

mainly for environmental reasons. Examples of successful 

consumer actions include non-child labor or fair-trade 

labeling. Labeling could be a promising incentive also to 

promote [occupational safety and health] issues.147 

 

Indeed, without some sort of labeling regime or information-forcing 

requirement, the consuming public may be unaware of workplace hazards 

until a particularly dramatic injury or devastating illness makes headlines.  

The U.S. Department of Labor has experimented with using technology to 

convey information about workplace health and safety to the public, 

developing mobile and web based applications that allow consumers to “learn 

or help bring awareness about unsafe, unfair workplaces [by] brows[ing] and 

visual[ing] inspection data from the retail, restaurant, hotel/motel 

industries.”148  Similarly, the Equitable Food Initiative (EFI) offers a 

certification system for agricultural products that includes not only 

companies’ self-reports about wages and working conditions, but workers’ 

own assessments as well.149  The EFI label is thus designed to prompt 

“growers to comply with the [EFI] Standard, and ‘conscious consumers’ [to] 

seek out the EFI label. This dynamic pushes resources back through the value 

chain to farmworkers in the form of improved wages and safer, more 

dignified working conditions.”150  With these sorts of tools, consumers might 

be prompted to make informed decisions about which services to patronize 

and which products to buy.151  They might use their dollars to impose costs 

                                                 
CRITICAL SOCIOLOGY 349 (2014) (discussing concept of consumer citizenship). 
147 E. Kankaanpää, Economic Incentives as a Policy Tool to Promote Safety and Health at 

Work, 36 SCAND. J. WORK & ENVIRON. HEALTH 319 (2010). 
148 U.S. Dept. of Labor, DOL Mobile Applications: What’s the Beef?, available at 

http://www.dol.gov/dol/apps/. 
149 Equitable Food Initiative, EFI Certification: A System for Assurance, available at 

http://www.equitablefood.org/#!certification/c24gy. 
150 Id. 
151 See, e.g., Cynthia Estlund, Just the Facts: The Case for Workplace Transparency, 63 
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on unsafe employers when the workers who experience those health and 

safety risks are unwilling or unable to do so themselves.  

However, returning to the poultry example, there may be a limit on the 

power of information to influence consumer choice.  Some chicken packages 

are already labeled “hand trimmed,” for example, advertising directly to 

consumers the labor that goes into the production of ready-to-eat chicken 

breasts or thighs.152  What is missing is an understanding on the part of 

consumers of the real human costs that lie behind the “hand trimmed” label.  

Indeed, as food writer Michael Pollan recently lamented, “My assumption 

was that in the mere act of caring about provenance, our food would get better 

because the opacity of the food system is what protects it from reform.  We 

as journalists have this perhaps touching belief that if people have the right 

information, they’ll make the right decision.”153  Analogous research in other 

fields about the effects of nutrition labels on consumer behavior supports 

Pollan’s doubts about the efficacy of information-centric approaches: a study 

of a new fast food labeling law in Seattle, Washington revealed that “the 

evidence is mixed as to whether consumers will order fewer calories or 

choose healthier food options after having seen calorie information.”154  

Thus, while consumer pressure can be successful in changing firms’ 

behavior, as in the child labor and fair trade examples offered above, research 

has also found consumers to be somewhat difficult to influence. 

Alongside a new role for government, investors, and consumers, there is 

an enhanced role for unions in the model of workplace safety illustrated by 

Figure 5.  Though the data analyzed here did not suggest that unions were 

enhancing workers’ ability to make demands directly to their employers, the 

Alabama Poultry Survey results revealed a statistically significant, positive 

correlation between occupational illnesses and injuries and non-union plants.  

This finding points to the functions that unions might be carrying out that are 

                                                 
STAN. L. REV. 351 (2011) (advocating for greater workplace transparency around wages, 

scheduling, hazards, job security, work-life policies, covenants not to compete, arbitration 

agreements, and workplace demographics). 
152 See, e.g., Gold'n Plump All Natural Chicken Breast Fillets (20 oz.), 

http://www.target.com/p/gold-n-plump-all-natural-chicken-breast-fillets-20-oz/-/A-

13560932; Wegmans Hand Trimmed Boneless/Skinless Chicken Breast Cutlets, FAMILY 

PACK- Wegmans, 

http://www.wegmans.com/webapp/wcs/stores/servlet/ProductDisplay?storeId=10052&cata

logId=10002&langId=-1&partNumber=ITEM_869981. 
153 Hermione Hoby, Michael Pollan: ‘I’m Uncomfortable With the Foodie Label,’ THE 

GUARDIAN (Feb. 21, 2016), available at 

http://www.theguardian.com/lifeandstyle/2016/feb/21/michael-pollan-uncomfortable-with-

foodie-label-cooked-netflix. 
154 Roxana Chen, et al., Changes in Awareness and Use of Calorie Information After 

Mandatory Menu Labeling in Restaurants in King County, Washington, 105 AM. J. PUB. 

HEALTH 546, 550 (2015). 
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not discoverable via these data: training and educating workers, offering 

safety-improving incentives, working with regulators, and pressuring 

employers.155  Indeed, unions might play a boosting role vis-à-vis all cost 

transmission mechanisms.  Researchers have found, for example, that 

unionized workers are more likely to file workers’ compensation claims and 

complain to government enforcement agencies.156  Unions might also prompt 

consumer and investor activism by organizing boycotts and awareness 

campaigns.157  Instead of occupying their own cell at the center of Figure 5, 

therefore, unions might more accurately occupy a circle that rings the entire 

model, acting as a facilitator and enhancer of all types of cost transmission. 

Yet this rosy picture of union activity inevitably runs into the hard reality 

of low union density in the United States, a weakened labor law regime, and 

anti-union public sentiment.158  There is insufficient space here to provide a 

full account of the challenges facing unions today, or to engage with the many 

calls for reform offered by scholars, other than to underscore the vital role 

that unions seem to play in enhancing workplace health and safety. 

In the end, each cost transmission mechanism has its shortcomings; a 

hybrid approach is therefore necessary in which many cost transmitters act 

together to force employers to internalize the costs of occupational illness and 

injury.  The presence of non-worker actors in this mix is essential.  If the 

responsibility for cost transmission lies solely, or even primarily, with 

workers themselves, then workers’ knowledge, resources, and power will 

determine the extent to which costs are transmitted.  And as the data 

examined here suggest, such a system risks leaving out low-wage, front-line 

workers, those who likely most need protection.159 

                                                 
155 Morantz, supra note 53 at 88-89. 
156 David Walters, One Step Forward, Two Steps Back: Worker Representation and Health 

and Safety in the United Kingdom, 26 INT. J. HEALTH SERV. 87, 90 (2006) (summarizing 

studies showing unions’ enhancing effect on the filing of workers’ compensation claims, 

early injury identification, regulatory agencies’ function, and workers’ “willingness to raise 

issues with government inspectors”); see also Weil & Pyles, supra note 38 (discussing 

unions’ role as workers’ agents in improving occupational health and safety).  
157 Famously, for example, the United Farm Workers organized a successful boycott of table 

grapes in part to protest the crippling back injuries caused by growers’ requirement that 

farmworkers weed fields using a short-handled hoe, which required that they spend hours on 

end bent over toward the ground.  See Dsteffen, How Regulation Came to Be: El Cortito – 

The Short Hoe, Daily Kos (Sept. 26, 2010), available at 

http://www.dailykos.com/story/2010/9/26/905301/-. 
158 See generally, e.g., Cynthia Estlund, The Ossification of American Labor Law, 102 

COLUM. L. REV. 1527 (2002); Benjamin I. Sachs, The Unbundled Union: Politics Without 

Collective Bargaining, 123 YALE L.J. 148 (2013); Kati Griffith, Worker Centers and Labor 

Law Protections: Why Aren’t They Having Their Cake?, 36 BERKELEY J. OF LAB. & EMPL. 

LAW 331 (2015). 
159 Weil & Pyles, supra note 38 at 60 (asking, “In short, what drives complaints and what 

does this mean for improving protections for workers, particularly those in greatest need of 
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V. CONCLUSION 
 

This article has examined the operation, at the bottom of the labor market, 

of five mechanisms for forcing employers to internalize the costs of unsafe 

work: the workers’ compensation system, complaints to government 

agencies, union activity, worker demands for safety improvements and wage 

increases to compensate for health and safety risks, and worker quits.  Using 

surveys of approximately 4,600 low-wage, front-line workers, the article 

identifies barriers that impede the ability of workers, particularly those who 

are undocumented and who work for “low road” employers, to act as cost 

transmitters.  These include workers’ lack of legal knowledge, fear of 

retaliation, and doubts about the efficacy of each cost transmission 

mechanism.  The article concludes by developing a hybrid model of 

workplace safety, in which workers are joined by government enforcers, 

investors, consumers, and unions in shifting costs back to employers and, 

together, inducing employers to improve safety and health on the job. 

 

 

  

                                                 
protection?”). 
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APPENDIX 
 

Table 2: Descriptive Statistics: Three Cities Survey Respondents  

 
Variable Frequency  Percent 

Chicago 1,097  26 

Los Angeles 1,772  42 

New  York 1,391  33 

Female 2,250  53 

Male 2,009  47 

Latino/a or Hispanic 2,506  59 

Black or African American 919  22 

Asian or other race 614  14 

White 214  5 

46+ years old 1,258  30 

36-45 years old 1,071  26 

26-35 years old 1,036  25 

18-25 years old 785  19 

Less than high school degree, 

no GED 
1,715  40 

High school degree or GED 1,385  33 

Some college or associate’s 

degree 
819  19 

College or higher degree 326  8 

U.S.-born citizen 1,506  36 

Undocumented resident 1,445  34 

Foreign-born citizen 518  12 

Documented resident 757  18 

Not a union member 3,911  92 

Union member 330  8 

Occupation160  

Service occupations 2,156  51 

Production, 

transportation and 

material 

944  22 

Sales and office 

occupations 
760  18 

Construction, extraction 

and maintenance 
333  8 

Management, 

professional and related  
66  2 

Industry161  

                                                 
160 Occupation categories are those used by the U.S. Department of Labor’s Bureau of Labor 

Statistics, available at http://www.bls.gov/cps/cenocc.pdf. 
161 Industry categories are those used by the U.S. Department of Labor’s Bureau of Labor 

Statistics, available at http://www.bls.gov/cps/cenind.pdf. 
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Variable Frequency  Percent 

Arts, entertainment, 

recreation, 

accommodations and 

food services 

833  20 

Other services  746  18 

Retail trade 662  16 

Nondurable goods 

manufacturing 
605  14 

Educational, health and 

social services 
431  10 

Professional, scientific, 

management 
411  10 

Construction 267  6 

Transportation and 

warehousing 
201  5 

Finance, insurance, real 

Estate 
58  1 

Durable goods 

manufacturing 
32  1 

Wholesale trade 6  0 

Public administration 4  0 

Information and 

communications 
3  0 

0-5 years at job 3,675  87 

6-10 years at job 372  9 

11-15 years at job 130  3 

16-20 years at job 29  1 

Under 100 employees 2,371 62 

100 employees or more 1,484 38 

0-1 “high road” indicators162 2,967 69 

2+ “high road” indicators 1,233 31 

 

NOTE: N = 4,387.  Some variables capture responses rather than respondents, and so sum 

to more than 4,387. 

  

                                                 
162 See note 103, supra (explaining “high road” designation). 
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Table 3: Descriptive Statistics: Alabama Poultry Survey Respondents 

 
Variable Frequency  Percent 

Female 123 43 

Male 162 57 

Latino/a (Hispanic) 104 44 

Latino/a (Indigenous) 25 11 

Black or African American 87 37 

Asian  1 0 

White 17 7 

46+ years old 42 18 

36-45 years old 43 18 

26-35 years old 86 36 

18-25 years old 66 28 

0-17 years old 1 0 

U.S. Citizen 97 52 

Legal Permanent Resident 14 8 

Visa holder  1 0.5 

Undocumented 73 39.5 

Union on site 144 60 

No union on site 74 30 

Don’t know whether union 

on site 
23 10 

0-5 years at job 190 80 

6-10 years at job 39 16 

11-15 years at job 4 2 

16-20 years at job 4 2 

 

NOTE: N = 286.  Some variables capture responses rather than respondents, and so sum 

to more than 286. 
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Table 4: Regression Results: Three Cities Survey Occupational Illnesses and 

Injuries 

 

Variable Coefficient 
Standard 

Error 

95% Confidence 

Interval 

Female -0.532* 0.124  -0.775 -0.290 

Latino -0.067 0.257 -0.572 0.437 

African American -0.590* 0.300 -1.178 -0.001 

Asian or other race -0.477 0.305 -1.075 0.121 

Age -0.130 0.193 -0.508 0.249 

Education (years) 0.156 0.107 -0.054 0.366 

Unauthorized immigration 

status 

0.663* 0.158 0.353 0.973 

Not a union member -0.417 0.262 -0.930 0.097 

Job tenure of fewer than 12 

months 

-0.116 0.154 -0.419 0.186 

Non-high road employer -0.050 0.146 -0.336 0.237 

 

NOTES:  N = 3,999; *p < 0.05.  The number of observations decreased from the total due to 

missing observations for some respondents. 
 

 

 

 

Table 5: Cross-Tabulation Results: Alabama Poultry Survey Illnesses and 

Injuries  

 

Variable Percent of Respondents Injured 

White 70 

Non-white 94 

Authorized immigration status 89 

No authorized immigration status 99 

Union on site 89 

No union on site 97 

 

NOTE: All correlations significant at a 0.05 level using the chi-square test. 
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Table 6: Regression Results: Three Cities Survey Workers’ Compensation 

Claim Filing  
 

Variable Coefficient 
Standard 
Error 

95% Confidence 
Interval 

Female 0.626 0.428 -0.213 1.464 

Latino 0.647 0.741 -0.805 2.100 

African American 1.167 0.778 -0.359 2.692 

Asian or other race -0.547 0.883 -2.278 1.184 

Age -0.279 0.734 -1.718 1.160 

Education (years) 0.117 0.554 -0.969 1.203 

Unauthorized immigration 

status 

-1.477 0.622 -2.696 

 

-0.257 

 

Not a union member 0.333 0.732 -1.102 1.769 

Job tenure of fewer than 12 

months 

0.179 

 

0.466 

 

-0.734 

 

1.092 

 

Non-high road employer -1.000* 0.427 -1.837 -0.163 

Does not know minimum 

wage and overtime rights 

(substantive legal 

knowledge) 

-0.856 

 

0.403 

 

-1.646 

 

-0.066 

 

Does not know where to file 

government complaint 

(procedural legal 

knowledge) 

-0.326 

 

0.437 

 

-1.183 

 

0.532 

 

Work days missed due to 

injury or illness 

0.020* 

  

0.009 

 

0.003 

 

0.038 

 

Number of times injured or 

ill 

-0.225 

 

0.313 

 

-0.838 

 

0.388 

  

Positive employer reaction 2.595* 0.565 1.488 3.702 

Negative employer reaction -0.798 0.610 -1.993 0.398 

 

NOTES:  N = 530; *p < 0.05.  The number of observations decreased from the total due to 

missing observations for some respondents.  
 

 

 

  



58 Transmitting the Costs of Unsafe Work [10-Jan-17 

DRAFT: DO NOT CITE WITHOUT AUTHOR’S PERMISSION 

 

Table 7: Regression Results: Three Cities Survey Government Complaint 

Knowledge 

 

Variable Coefficient 
Standard 

Error 

95% Confidence 

Interval 

Female -0.513* 0.101 -0.710 -0.316 

Latino -0.008 0.208 -0.401 0.416 

African American 0.265 0.215 -0.156 0.685 

Asian or other race -0.424 0.222 -0.860 0.012 

Age 0.808* 0.150 0.512 1.101 

Education (years) 0.343* 0.097 0.153 0.532 

Unauthorized immigration 

status 

-0.986* 

 

0.137 

 

-1.254 

 

-0.717 

 

Not a union member -0.225 0.188 -0.593 0.143 

Job tenure of fewer than 12 

months 

-0.055 

 

0.127 

 

-0.303 

 

0.194 

 

Non-high road employer -0.416* 0.114 -0.639 -0.193 

 

NOTES:  N = 3,996; *p < 0.05.  The number of observations decreased from the total due to 

missing observations for some respondents.  
 

 

 

Table 8: Regression Results: Three Cities Survey Complaints/Demands to 

Employers 
 

Variable Coefficient 
Standard 

Error 

95% Confidence 

Interval 

Female 0.484 0.136 -0.218 0.315 

Latino 0.162 0.321 -0.466 0.791 

African American 0.053 0.336 -0.605 0.711 

Asian or other race -0.339 0.339 -1.004 0.326 

Age -0.283 0.199 -0.674 0.108 

Education (years) 0.201 0.115 -0.024 0.426 

Unauthorized immigration 

status 

-0.212 

 

0.177 

 

-0.559 

 

0.134 

 

Not a union member -0.213 0.291 -0.783 0.357 

Job tenure of fewer than 12 

months 

-0.515* 

 

0.163 

 

-0.834 

 

-0.196 

 

Non-high road employer -0.516* 0.183 -0.875 -0.157 

 

NOTES:  N = 1,555; *p < 0.05.  The number of observations decreased from the total due to 

missing observations for some respondents.  


