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I. INTRODUCTION 

 

      Sustainability reporting – the practice of publishing data on environmental, societal, 

economic, and governance indicators – is a standard practice of almost all large corporations. 

93% of the largest 250 corporations on the planet (the Global Fortune 250, or G250) produce 

such reports along with over other 4,000 organizations.
1
 The practice is also known as corporate 

social responsibility (CSR) reporting, triple bottom line (TBL) reporting, corporate responsibility 

(CR) reporting, environmental, societal, and governance (ESG) reporting, and citizenship 

reporting. This practice is now beginning to spread in the public sector. Small municipalities, 

larger metropolises, state agencies, and branches of national governments have started to collect 

and publish data on these non-financial measures of performance. 

      This article will begin with a brief synopsis of the sustainability reporting movement, 

including recent developments related to its adoption by public sector entities, especially cities. 

The author will review how an exemption from securities laws has eroded for municipalities. 

This is a noteworthy and fairly profound change in the framework of securities laws in the 

United States as they apply to municipalities and other sub-national entities when we consider 

how much sustainability disclosures now fit the definition of what must be – as a matter of 

materiality – reported to investors. The author concludes that this emerging legal requirement is 

in the interest of all stakeholders.  

 

II. SUSTAINABILITY REPORTING: HOW IT BECAME DE RIGEUR FOR COMPANIES  

 

      The 1929 stock market collapse highlighted the risks of market failure because of lack of 

information.
2
 It crystallized acceptance of a view that both investors and the rest of society 

would benefit if publicly traded companies issued regular financial disclosures under the 

auspices of government enforcement.
3
 This led to the passage of the Securities Acts of 1933 and 

1934 (hereinafter Securities Acts) and the creation of the Securities and Exchange Commission 

(SEC).
4
 

      In 1984, the release of deadly chemical gas from a factory in Bhopal, India catalyzed 

awareness that public disclosure of hazardous chemical stockpiles could mitigate the risk of 

similar calamities in the future.
5
 The accident was among the factors that led to passage of the 

Emergency Planning and Community Right-to-Know Act (EPCRA) of 1986,
6
 which, rather than 

controlling behavior, only requires publication of emergency response plans and the disclosure, 

through the Toxic Release Inventory (TRI), of stockpiles of specified dangerous chemicals.
7
 This 

simple requirement––measurement and public reporting of hazardous chemical stockpiles––led 

to dramatic reductions in the amount of dangerous chemicals kept near communities; a third 

generation of environmental law, known as informational regulation or regulation-by-disclosure, 
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was born.
8
  

     Since then, corporate leaders have accepted that disclosure of a broad set of measures of 

social, environmental, and economic impacts serve to benefit companies and their stakeholders.
9
 

By the second decade of the new millennium, a trend was afoot to merge such disclosures with 

conventional financial reporting––a practice dubbed integrated reporting––with the hope that 

such a linkage will help managers, investors, and stakeholders see the synergy between “doing 

good” and “doing well.”
10

 

      Between 2005 and 2013, according to KPMG’s triennial study of the phenomenon, the 

share of the G250 engaging in sustainability reporting grew from 63 to 93 percent.
11

 This fact led 

KPMG to assert that such reporting had come of age and become de facto law for business.”
12

 

Further supporting this assertion is the fact that 71 percent of publicly traded companies in a 

worldwide sample of 4,100 of the largest one hundred companies in each of forty-one countries 

(the global N100) report corporate responsibility data.
13

 

      The dominant standard for ESG or CR disclosures was developed by the Global 

Reporting Initiative (GRI); 82 percent of reporting entities among the G250 referred to the GRI 

guidelines in 2013 as did over 78 percent of the N100.
14

 The GRI, a multi-stakeholder network 

of experts, began as a project of two U.S. non-profit organizations, CERES and Tellus, in the 

1990s.
15

 It expanded under the auspices of the United Nations (U.N.) and in 2002 became an 

independent non-profit organization based in Amsterdam.
16

 The GRI guidelines are intended as a 

framework for not only reporting but also engaging with external stakeholder groups.
17

 Since 

2010, the UN Global Compact (UNGC) Secretariat has strongly recommended that the more 

than 10,000 (as of early 2013) signatories of the UNGC (many of them large corporations) use 

the GRI’s reporting framework in their annually required Communications on Progress.
18

 

      Integrated reporting – the term for blending sustainability-related data into regular 

financial disclosures – has grown rapidly. In 2008, less than 10 percent of the N100 had adopted 

this practice; by 2011, this proportion had grown to 20 percent, and by 2013, 51 percent included 

sustainability disclosures in their financial reports.
19

 Integrated reporting is promoted by the 

International Integrated Reporting Committee (IIRC), which defines it as “a concise 

communication about how an organization’s strategy, governance, performance and prospects 

lead to the creation of value over the short, medium, and long term.”
20

 The IIRC is a global 

coalition of major accounting firms, the GRI, financial and investment institutions, major 

corporations, business and accounting associations, academics, UN agencies, and other interested 

parties. Collectively, its members agree that numerous elements beyond the scope of 

conventional financial statements, such as people, natural resources, intellectual capital, market 

and regulatory control, competition, and energy security
21

 help determine an organization’s 

value, and need to be clearly communicated to stakeholders. Fundamentally, an integrated report 

combines the material aspects of ESG reporting with more traditional financial reporting into a 

single integrated report. The reality that more than eighty global businesses (including 

companies like Coca-Cola, Microsoft, Unilever, and Marks and Spencer) and fifty institutional 

investors, in addition to major accounting entities and their associations, are involved in 

developing the integrated reporting framework suggests its long-term viability as a standard 

practice.
22

   

     The regular KPMG surveys of executives accountable for sustainability reporting is the 

best source of systematically gathered data on what is motivating the practice.
23

 While the most 

commonly identified motivations have varied depending on the year of the study and sampling of 

companies, executives have regularly cited maintaining a reputation or brand, stimulating 
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innovation and learning, employee motivation, and relations with shareholders.
24

 Other experts 

and academics believe that increased disclosure should foster greater transparency, provide 

incentives for cleaner technologies,
25

 and facilitate dialogue concerning the effects of climate 

change and other significant risks on the business world.
26

 The growth in sustainability reporting 

can also be attributed to pressure from investors, consumers, and activists.
27

 

 

III. CITIES PUBLISHING SUSTAINABILITY REPORTS – AN EMERGING TREND 

 

      As of 2003, there were already many dozens of proposed formats for reporting 

sustainability data.
28

 However, at a time that 1,054 cities had signed the US Conference of 

Mayors Climate Protection Agreement, committing them to reduce carbon emissions below 1990 

levels by 2012, only 10 percent had developed concrete plans for meeting this goal and only a 

few dozen tracked progress, much less published regular reports, citing a lack of staff or data, or 

fear of failure.
29

 

      There are two associations of cities that are playing key roles in promoting inventories of 

carbon emissions: C40 Cities (which acquired its moniker when the membership was 40 cities)
30

 

and ICLEI (founded in 1990 as the International Council for Local Environmental Initiatives and 

now known as Local Governments for Sustainability, even though the group retains the ICLEI 

acronym).
31

 Both efforts are focused on carbon and carbon-equivalent greenhouse gas emissions, 

but these statistics reflect many aspects of city operations, including waste management, 

transportation infrastructure, building codes, protected green spaces, citizen behavior, among 

other things.  

      STARS Communities is a more comprehensive reporting and rating framework 

specifically designed for cities in the United States; major backers include several municipalities, 

the National League of Cities, federal agencies, plus corporations such as Siemens and 

foundations such as the Home Depot Foundation.
32

 As of 2014, 69 communities in the United 

States and Canada were listed on their website as having some level of involvement or adoption, 

ranging from the town of Nederland, Colorado (population 1,446) to Toronto (population 

2,600,000).
33

 

      GRI standards have been in some way referenced and listed in GRI’s database of reports 

a total of 252 times by a variety public sector entities since 2004.
34

 The oldest continuously 

reporting municipal entity is Redland City Council, Australia, which was the only public sector 

entity to publish and list a report in 2004.
35

 Some cities in various countries outside of the United 

States produced a report once or twice but apparently discontinued.
36

 In the United States, the 

Town of Dartmouth, MA and City of Fall River, MA had the distinction of being the first town 

and city to adopt a GRI standard in late 2012.
37

 In 2013, Warsaw, the capital of Poland, became 

the first entity, public or private, to adopt the latest standard from GRI, the G4.
38

 All together 67 

public sector entities referenced the GRI standard for their sustainability reporting in 2013, with 

11 being published and listed in the name of an entire city.
39

 

 

IV. WHY SUSTAINABILITY REPORTING COULD BECOME AN EXPECTATION FOR 

MUNICIPALITIES ISSUING SECURITIES 

 

     Before commencing a discussion of the legal obligations of cities under securities laws, it 

is useful to begin by clarifying what is the meaning of the word “city” in the context of this 

paper. Cities legally are imagined in two ways in legal theory – either effectively subordinates of 
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a national or sub-national government, or else as sovereigns manifesting the will of a local 

polity.
40

 Some scholars emphasize the differences in the precise meanings of the terms 

“locality,” “local government,” and “local authority.”
41

 Consistent with other authors who have 

written on the topic of cities and sustainable development, the term “city” will be used loosely 

here, the significance being that the discussion below could apply to entities that are technically 

towns or some other form or locality or local government entity.
42

 

      The following sections build on the observations of Christine Sgarlata Chung, adding the 

author’s analysis of securities laws as they apply to sustainability disclosures.
43

 As explained 

below, municipalities in the United States were historically exempted from having to comply 

with most of the scheme of federal mandatory disclosure rules when issuing securities. The last 

three decades has seen an acceleration of the trend of treating municipalities in a manner more 

similar to that of other issuers of securities. 

      The Securities Act of 1933 specifically exempted municipal securities issuers and their 

securities from the registration, disclosure, and periodic reporting requirements applicable to 

corporations.
44

 The predominant reason for this exemption appears to have been the power of the 

local government and Wall Street lobbies,
45

 but also include concerns about the cost of a more 

robust regulatory regime, perceptions regarding the financial expertise of the institutional 

investors who then dominated the ranks of purchasers, lack of perceived abuses as compared to 

other market segments, and the principle of comity.
46

 For almost half a century the distribution 

of municipal securities remained practically unregulated.
47

 

      Congress only acted to regulate municipality-issued securities in 1975, after New York 

City almost defaulted on $600 billion of bonds.
48

 It did so by creating the Municipal Securities 

Rating Board (MSRB), a self-regulatory entity that established rules for those involved in the 

underwriting, trading, and selling of municipal securities.
49

 Congress simultaneously passed the 

Tower Amendment,
50

 which prohibits the Securities and Exchange Commission and the MSRB 

from requiring municipal securities issuers to make any disclosure filings with the Commission 

or the MSRB prior to the sale of securities.
51

 

      It was not until 1989, after two more crises, that disclosures to investors were addressed. 

First, the Washington Public Power Supply System (WPPSS) defaulted on $2.25 billion of 

revenue bonds issued to fund the construction of nuclear power plants.
52

 Neither Congress nor 

the Commission imposed disclosure obligations upon municipal securities issuers in the wake of 

the WPPSS default; instead, the SEC, using its authority to deter fraud and manipulation, 

adopted rule 15c2-12.
53

 Rule 15c2-12 requires underwriters to obtain, review, and distribute to 

investors copies of municipalities’ official statements before primary offerings.
54

 In its 

accompanying statement the Commission underscored the obligation to review the issuer’s 

official statement as part of due diligence obligations.
55

 

      Post-offering disclosures by municipalities remained non-mandatory until the bankruptcy 

and near-default of Orange County in California that had accompanied its venture into 

derivatives.
56

 Through amendments to rule 15c2-12, the Commission prohibited underwriters 

from participating in a municipal offering unless the underwriter reasonably determined that the 

issuer (or an obligated person) had agreed to provide specified annual information and notices of 

certain events to then-existing information repositories.
57

 Amendments also banned the 

recommendation of the purchase or sale of municipal securities without procedures for the 

receipt of any related event notices.
58

 In 2008, the SEC further amended rule 15c2-12 to require 

confirmation that issuing municipalities have agreed to provide disclosures to the MSRB through 

a system now known as EMMA (Electronic Municipal Market Access).
59
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      In May 2010, given ongoing concerns over the quality of disclosures, the Commission 

further adapted rule 15c-12 to require that broker-dealers and municipal securities dealers 

provide additional disclosure about certain events,
60

 made such reports mandatory,
61

 expanded 

the number and type of reportable events,
62

 and imposed time limits for reporting events.
63

 The 

amendments effectively mandated disclosure requirements for certain municipal securities.
64

 

Simultaneously the Commission issued interpretive guidance emphasizing the applicability of 

antifraud provisions in the context of expanded reporting expectations for cities, especially in 

cases where there is a lack of continuing disclosure documents.
65

  

      Now that the exemption of municipalities from securities laws has been eroded, the 

question naturally arises: has sustainability reporting meanwhile evolved into practically a legal 

necessity in securities markets, to the point that cities should likewise begin to consider it as part 

of the evolving expectations of investors and regulators? 

      In the United States, securities laws – either explicitly or by interpretation – require 

sustainability-related disclosures inasmuch as such information is relevant to financial 

performance and meets the threshold standard of materiality, as elaborated upon below. Some 

assert that SEC guidelines have already improved transparency in this area (and hence, 

comparability of performance between firms), with regard to corporate greenhouse gas 

emissions.
66

  

      In addition to financial data,
67

 the regulations required by the Securities Acts also 

mandate that companies publish non-financial information, including data related to market 

conditions,
68

 litigation
69

 and trends and events likely to affect financial results.
70

 Since 1971, the 

Securities and Exchange Commission (SEC) has required the filing of environmental 

information as part of mandatory annual reports under Form 10-K.
71

 Relevant guidance includes: 

“Appropriate disclosure shall also be made as to the material effects that compliance with 

federal, state, and local provisions which have been enacted or adopted regulating the discharge 

of materials into the environment, or otherwise relating to the protection of the environment, may 

have upon the capital expenditures, earnings, and competitive position of the registrant and its 

subsidiaries.”
72

 

      Disclosures are further mandated by the SEC in at least one context related to human 

rights:  companies must publish whether they are active in operations against which the United 

States has imposed sanctions.
73

 At least one expert points out that other provisions, by requiring 

mention of managerial training related to legal standards, by extension necessitate the mention of 

foreign minimum mandated disclosures.
74

 

      On January 27, 2010, the SEC provided public companies with interpretive guidance for 

climate change related disclosure requirements.
75

  It clarified that businesses should disclose to 

investors any serious risks due to climate change or related policies, regulations, legislation, 

international accords, or business trends.
76

  Existing rules have mandated reporting on the 

“reasonably likely material costs” of complying with environmental statutes and regulations.
77

 

Interpretive guidance does not add new requirements, but rather clarifies expectations.
78

 Only 

one commissioner objected to this clarification, arguing that climate risks are beyond the 

expertise of the SEC.
79

 

      The materiality principle, correctly understood from both a historical and contemporary 

perspective, further compels publicly traded companies to disclose information related to 

sustainability. The SEC defines materiality as information related to "those matters about which 

an average prudent investor ought reasonably to be informed.”
80

 This is consistent with the 

Supreme Court’s seminal ruling on the issue in TSC Industries v. Norway, Inc., in which the 
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Court stated that “a fact is material if there is ‘a substantial likelihood that the ... fact would have 

been viewed by the reasonable investor as having significantly altered the ‘total mix’ of 

information available."
81

 The standard of “reasonableness” is the focus of an inquiry by Steven 

Lydenberg, who points out that, in the context of torts, a reasonable person is careful with 

respect to creating risks of harm, and that a reasonable investor has these same concerns.
82

 The 

key point with respect to investors, however, is that unless the relevant information is available 

to them, they are unable to make a reasonable assessment of their investments.   

      Rule 10b-5 is also critically relevant.
83

  As highlighted by Rachel Cherington, “Rule 10b-

5 requires veracity in corporate statements, even when there is no affirmative duty to disclose 

such information, the rule reaches a broader cross-section of corporate statements than those 

required in the periodic and annual statements.”
84

 Misstatements or major omissions, even with 

regard to information that is voluntarily proffered, can potentially amount to a fraud upon 

investors.
85

 Beyond academia and the SEC, practitioners have also gone on record that 

environmental risks are material.
86

 

Some have focused more on the question of what existing regulatory structures require.  

Perry Wallace has argued that, given the likely catastrophic consequences of climate change and 

existing fiduciary duties of managers, companies should, given existing rules and principles, be 

making greater non-financial disclosures.
87

 This line of reasoning, agreed upon by David 

Monsma and Timothy Olson, holds that company responses to climate change are material 

knowledge to investors and that regulation S-K, correctly interpreted, requires related 

disclosures.
88

 Jeffrey McFarland agrees with this logic, stating that U.S. securities laws should be 

interpreted as requiring at least a disclosure of liability exposure, including amounts of emissions 

and actions taken to reduce the risk of related possible losses.
89

 As further evidence that U.S. 

securities laws––correctly interpreted––require extensive reporting on the side effects of doing 

business, some point to instances where disclosures in the U.S. were greater than in countries 

that have explicitly stipulated what must be reported
90

 to such an extent that some think that–– 

again correctly interpreted and applied––U.S. standards are even worthy of emulation.
91

 

      Perhaps most persuasively, the argument that the materiality principle behooves greater 

ESG reporting is supported by the amount of demand for such disclosures by investors. Seven 

hundred twenty-two investors controlling $87 trillion in assets have expressed a desire through 

the Carbon Disclosure Project for greater climate-related disclosure, and the amount of 

investments represented continues to grow.
92

  Investors have submitted reports suggesting that 

current climate-related disclosure is insufficient.   

      Over 1,000 financial firms with assets under management of approximately $33 trillion 

had signed on to the U.N.’s six Principles for Responsible Investment (PRI) as of 2012.
93

 Among 

other things, the signatories committed to incorporate environmental, social, and governance 

(ESG) issues into their investment analyses and decision making, be active owners around these 

issues, seek appropriate ESG disclosure by companies in which they invest, and collaborate to 

promulgate the PRI broadly, while reporting on their own activities.
94

   

      Twelve percent of managed assets are invested in stocks that are currently screened based 

on ethical criteria.
95

 The U.S. SIF (Social Investment Forum) reported in its 2012 Trends Report 

that some $3.74 trillion is now under the responsible investment umbrella, with $3.3 trillion (out 

of a total of $33.3 trillion total investment) incorporating ESG data.
96

 The investors and fund 

managers associated with these funds, and with the PRI, are now at least in theory making 

investment decisions partially based on non-financial but potentially material disclosures, and 

firms may be responding to this market demand for more information. Such investors are 
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becoming more vocal – of 600 shareholder resolutions being tracked by Ernst & Young in 2013, 

44 percent related to environmental and societal issues.
97

  

      One measure that investors are taking ESG disclosures seriously is that a large and 

growing share of G250 companies goes further than investing in measuring and publishing such 

data. Almost half pay for third-party verification; a majority of reporters engages a major 

international accountancy firms.
98

 One-third of the G250 have issued restatements regarding 

their ESG data, indicating that they perceived a critical mass of stakeholders––including 

shareholders––follow and actually pay attention to the veracity and reliability of this 

information.
99

 

      One measure that investors are taking ESG disclosures seriously is that a large and 

growing share of G250 companies goes further than investing in measuring and publishing such 

data. Over half pay for third-party verification, with a majority of these engaging one of the 

major international accountancy firms.
100

 One-third of the G250 issued restatements regarding 

their ESG data, indicating that they perceived a critical mass of stakeholders––including 

shareholders––follow and actually pay attention to the veracity and reliability of this 

information.
101

 Another indicator that companies realize there is a demand for this data is the 

widespread drive to make it more accessible across multiple communications media; only 20 

percent communicate their sustainability data solely through stand-alone sustainability reports.
102

  

      Forty-seven percent of the G250 companies have reported financial gains from their ESG 

activities, most often citing improvements in revenue and cost savings as the underlying 

factors.
103

 Perhaps the biggest indicator that investors care – and are one of the biggest drivers of 

the sustainability reporting movement – is that companies listed on stock exchanges are the most 

likely to report such data (as opposed to state- or foundation-controlled or privately held or 

family-owned companies or co-operatives). Investors have spoken, experts and authorities have 

opined, and company actions have reflected that ESG data is material – to such an extent that it 

appears on Bloomberg screens. Reasonable investors consider it essential to the mix of 

information upon which they rely, and therefore sustainability data fits the definition of material 

information that must be published by issuers of securities.   

 

V. WHY SUSTAINABILITY REPORTING IS GOOD POLICY FOR MUNICIPAL GOVERNMENTS 

 

      Cities have become a focus of attention in discussions of sustainability because of two 

trends: the internationalization of cities and the localization of sustainable development.
104

 Legal 

theorists have largely embraced this as a positive development.
105

 Especially given the lack of 

progress at the national level to advance policies that would curb global environmental problems, 

local governments have been recognized as both the level where political will can most 

effectively be channeled into constructive action and where solutions have been executed.
106

 

      Those cities that have adopted the use of indicators and reporting, have reported greater 

success in meeting goals.
107

 Other observed benefits include the engagement and activation of 

stakeholders, and learning which strategies work and why.
108

 Other benefits include educating 

and inspiring stakeholders, helping diverse stakeholders speak using a common terminology, and 

coordinating actions in the same direction.
109

 The authors of the Boston Green Ribbon 

Commission: Benchmarking Boston’s Sustainability Performance Management Systems, assert 

that reporting helps to stimulate constituent involvement in setting, implementing, tracking 

progress, coordinating  goals, and aligning budgets with strategy.
110

 Additionally, it can help in 

assigning individual evaluation metrics related to goals, in the ability of systems to collect and 
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analyze data, in facilitating discussion of progress internally and externally, and further the cause 

of boosting accountability and recognition.
111

 

      If cities embraced measuring and publishing environmental impact data on a widespread 

basis, it could be a critical step toward curbing costly, needless, and destructive environmental 

negative side effects of how we conduct our daily affairs – including those that are contributing 

to climate change. This statement is supported by several facts and observations. First, a growing 

majority of the planet’s population of over 7 billion people live in cities.
112

 People enjoy a 

greater degree of access to – and control over – local government in comparison to national 

government. Because the long-predicted impacts of climate change are being acutely felt in the 

world’s cities – especially in major coastal metropolises – there is greater impetus and political 

will in favor of immediate constructive change and adaptation in cities.
113

 This has manifested 

itself in ambitious goals that have been set and significant tangible actions taken by cities.
114

 

Building codes – established locally – affect the efficiency (both financially and in resource 

usage) of buildings, the operation of which is one of humanity’s biggest environmental effects. 

Many energy, water, sewage, waste, transportation, and other infrastructures are managed by 

municipalities or at other sub-national levels and, as public infrastructure functions are often 

outsourced, reporting can involve (and thereby put appropriate constructive pressure on) for-

profit infrastructure service companies.  In other words, cities can demand companies and other 

organizations start measuring, reporting, and reducing negative impacts. Finally, the international 

community already accepts the critical role of cities, with the schedule of UN Climate Summits 

and related negotiations and forums now regularly including events highlighting actions at 

subnational levels.
115

 

 

VI. CONCLUSION 

 

      Sustainability reporting is already de rigeur among large companies and is now starting 

to be adopted by municipalities. This article has summarized this recent trend and explained why 

it is a pragmatic development in terms of public policy. Recently, the exemption of 

municipalities from U.S. securities laws has been eroding, and, given the trends in reporting and 

investor demands, it appears that by the end of the first quarter of the 21
st
 century it may emerge 

as a similarly standard operating procedure of cities to generate sustainability reports. There is 

even a possibility, as has occurred in the realm of sustainability reporting in the private sector, 

that a nascent legal obligation may emerge for cities to publish data related to sustainability. 

Given the that a wide range of interests are served – everything from boosting the efficiency of 

government to reducing unnecessary negative environmental impacts – the movement for regular 

and disciplined transparency by municipalities should be embraced by anyone with an interest in 

improved governance. 
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