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ABSTRACT 

 

In the age of big data, demanding customer expectations, and increasingly limited access 

to justice for small claims arising from online sales, business organizations are moving to 

enhanced online customer complaint platforms and insisting upon increased online justice 

resolution systems.  At the same time, online businesses, even websites you fail to think of as a 

business, are moving from traditional analytics that provide a snapshot of the past, to solutions 

that provide an accurate picture of the present and a prediction of future trends. For many, 

predictive analytics is the wave of the future.  

In many ways, the use of predictive analytics is a wonderful occurrence, as our packages 

will arrive in a more timely manner, our advertising will be more personal and our online and 

physical lives will be tailored, monitored and adjusted to our interests, life styles and immediate 

needs without so much as a hiccup. However, what will happen when the current push for private 

online dispute resolution systems meets the current big data gathering of a private market?  Will 

the private online dispute resolution providers use the information gathered for good, or as a 

means to quickly resolve disputes without notice of the law, personal rights and/or ethical 

outcomes? Worse yet, what will happen when the private market of online dispute resolution 

faces the demands of a business environment that would prefer analytic outcomes to be skewed 

to favor the business? Bear in mind, these issues do not arise in a prediction, these private online 

dispute resolution mechanisms already exist and are growing in support and use on a daily basis.  

This paper will explore the emerging issue that occurs when private online dispute 

resolution providers are allowed, without transparency, oversight, or regulation, to create a 

justice system that knows a lot of personal information about you but is required to follow no 

legal standard or regulation to resolve your dispute with a merchant.   

 

I. INTRODUCTION 

 

The technologies of collection and analysis that fuel big data are being used in every 

sector of society and the economy, in fact the data collection is ubiquitous.
1
 Unsurprisingly, 

much of the information gathered has to do with consumers and this information is of high value 

to businesses seeking to tailor to and seek out customers.  As more value is recognized more 
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information is collected- and thus the cycle continues.   However, as the White House Report 

(May 2014) entitled: Big Data: Seizing Opportunities, Preserving Values notes:  

It is one thing for big data to segment consumers for marketing purposes, thereby 

providing more tailored opportunities to purchase goods and services. It is 

another, arguably far more serious, matter if this information comes to figure in 

decisions about a consumer’s eligibility for—or the conditions for the provision 

of—employment, housing, health care, credit, or education.
2
 

 

And while one must be concerned with the direct discriminatory effects of the use of such 

data, a list of growing indirect and complex impacts may be occurring. One of those indirect 

complex areas of potential discrimination occurs in the area of dispute resolution.  For example, 

businesses themselves are entering the dispute resolution arena and these programs are widely 

supported by the judiciary as high as the U.S. Supreme Court.
3
 The next likely extension of 

alternative dispute resolution is within the area of online provision of services—an arena that is 

already growing at a quick pace.
4
  Yet, few regulations exist concerning how a private provider 

of justice can use individually tied data within the alternative justice process. Can the 

amalgamation of information be used to suggest mediated settlement points to be offered to the 

harmed individual? What if the information is not of the generalized type, what if the settlement 

point is offered based on specific characteristics of the particular specific individual? What if the 

settlement offer is far below what would be allowed within the traditional brick and mortar 

justice system? And most relevant to this paper, what if all of the suggested resolutions, 

information provided, and settlement offer points are all done through the use of technology and 

a non-transparent predictive algorithm? The likelihood of this occurring is closer than one might 

think.  

This paper will explore the emerging issue that occurs when private online dispute 

resolution providers are allowed, without transparency, oversight, or regulation, to create a 

justice system that knows a lot of personal information about you but is required to follow no 

legal standard or regulation to resolve your dispute with a merchant.  

 

II. THE GROWING USE OF ANALYTICS 

 

In 2012 the now infamous case of Target’s marketing blunder became a flash point for 

data mining and predictive analytics world-wide.
5
 Seems Target gathers a lot of information 

about its customers (more on that later). And while gathering data is really nothing new, Target 

rose to new levels when it was able to begin to use shopping patterns and new shopping locations 

as a means to predict life events.
6
 Target, as many retailers would, recognized a good thing and 

began targeting individuals for coupons and other communications based upon the assessed life 

event.
7
  Fortunately- or unfortunately, depending on the side you are on- Target was very good at 

predicting pregnancy. In one of its targeted marketing campaigns, Target identified an individual 

as pregnant and began sending pregnancy coupons for items associated with early stages of 

pregnancy.
8
 The identified individual; however, was a teenager, that had yet to tell her parents 

that she was unexpectedly pregnant.
9
 Target had accidently told the parents something that was 

really not their information to share.  

Target is not alone in gathering data, for decades retailers have collected vast amounts of 

data on every person who regularly walks into one of its stores.
10

 Data collection has risen to a 

new level as people shift to an expanding online world as highly powerful computers—coupled 
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with our willingness to basically populate the databases ourselves with our digitally connected 

behavior
11

—makes data gathering
12

 ubiquitous and makes data mining
13

 a whole new discipline.   

For example, Target assigns each shopper a unique code—known internally as the Guest ID 

number—that keeps tabs on everything that he or she buys.
14

 As highlighted by New York Times 

reporter Charles Duhigg interviewing Andrew Pole an employee within Target’s Guest 

Marketing Analytics department: 

If you use a credit card or a coupon, or fill out a survey, or mail in a 

refund, or call the customer help line, or open an e-mail we’ve sent you or 

visit our Web site, we’ll record it and link it to your Guest ID . . . . We 

want to know everything we can.
15

 

Of course, based on your shopping habits, locations of shopping, and items bought, retailers can 

and will, with a high level of accuracy discern many key pieces of personal information.   

Also linked to your Guest ID is demographic information like your age, 

whether you are married and have kids, which part of town you live in, 

how long it takes you to drive to the store, your estimated salary, whether 

you’ve moved recently, what credit cards you carry in your wallet and 

what Web sites you visit.
16

  

And of course, retailers—and many others, can easily purchase your information from one of the 

many consumer and business lists
17

 that gather and compile information from various and 

numerous information sources.
18

  

Target can buy data about your ethnicity, job history, the magazines you 

read, if you’ve ever declared bankruptcy or got divorced, the year you 

bought (or lost) your house, where you went to college, what kinds of 

topics you talk about online, whether you prefer certain brands of coffee, 

paper towels, cereal or applesauce, your political leanings, reading habits, 

charitable giving and the number of cars you own.
19

 

But big data and even specific data attributable to an individual is useless without understanding 

the data. Keeping to the Target example, Target has identified about 25 products that, when 

analyzed together, allowed Target to assign a “pregnancy prediction” score.
20

 

Take a fictional Target shopper named Jenny Ward, who is 23, lives in 

Atlanta and in March bought cocoa-butter lotion, a purse large enough to 

double as a diaper bag, zinc and magnesium supplements and a bright blue 

rug. There’s, say, an 87 percent chance that she’s pregnant and that her 

delivery date is sometime in late August. 
21

 

That prediction, in and of itself is an amazing use of data,
22

 complex data analysis
23

 and 

predictive analytics. But really, it merely touches the surface of prediction.  Consider what can 

happen if the current shopping pattern is added to a vast treasure trove of other readily available 

information. 

What’s more, because of the data attached to her Guest ID number, Target 

knows how to trigger Jenny’s habits. They know that if she receives a 

coupon via e-mail, it will most likely cue her to buy online. They know 

that if she receives an ad in the mail on Friday, she frequently uses it on a 

weekend trip to the store. And they know that if they reward her with a 

printed receipt that entitles her to a free cup of Starbucks coffee, she’ll use 

it when she comes back again.
24
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Using predictive analytics to shape future behavior, with an amazing level of accuracy in 

many instances is a skill that we all should consider the future of retail.
25

  Proprietary algorithms 

are such a high value commodity that companies guard the formula and calculations through 

highly complex secrecy and confidentiality terms and patents. Many readers will be aware of the 

various algorithms that are vital to their experiences on the internet.  For example, Google’s 

famous PageRank algorithm counts the number of links to a page and assesses their quality to 

determine how important a website is.
26

 The quality and quantity of websites’ links to each other 

are compared and ordered; the more important websites are displayed first on the Google search 

page when a search query is entered.
27

 And of course, Facebook’s feed prioritization algorithm 

decides what posts a user sees on his or her news feed.
28

  While Amazon’s algorithms constantly 

proposes annoyingly accurate recommendations of what books that you might also like to buy 

based on what others have bought.
29

 Of course, all of these algorithms perform a function that 

could have been done with paper and pencil (and a lot of hard work) previously, the key to the 

use of technology in this manner is that the newest algorithms help to order and arrange vast 

volumes of data at a scale and speed impossible for a human, making the users interactive 

experience seamless and non-intrusive.  

Many consider it a blessing as advertisements can be directed and tailored to me, instead 

of bulk mails and communications that clog inboxes and mailboxes worldwide.
30

  And the use of 

algorithms combined with advancing level of automation has the potential to greatly reduce 

human error and lessen the impact of emotion in a decision making process.
31

 For example, the 

University of California San Francisco’s Medical Centre uses an algorithmically operated robot 

to run a fully automated hospital pharmacy.
32

  While forensic accounting and other financial 

analysis techniques are fully operational in assisting in the detection of business manipulation of 

disclosed information
33

 and protection from    credit card fraud and identity theft.
34

 Most 

recently, Emerald Logic claims it uses an evolutionary process to discover the best algorithm for 

predicting outcomes from any dataset.
35

 Clearly, big data, complex data, analytics and predictive 

algorithms are advancing at such a swift rate that algorithms will begin to impact many complex 

areas of our lives.  

That is not to write that the process is without its critics. Of course, the primary criticism 

relating to ‘big data’ is the sheer amount of information gathered
36

 and the manner in which the 

data is used.
37

 In January of 2014, President Obama started a federal review intended to examine 

the impact of big-data technologies and whether they might pose new kinds of privacy intrusions 

into how people live and work.
38

 MIT president Dr. Rafael Reif highlights the issue: “How can 

we harness this flood of data to generate positive change—without destroying the very idea of 

privacy?”
39

 While privacy is not the major influencing criticism of this paper, the importance of 

the topic demands that the need to protect privacy is never far from the minds of commentators 

(or this author). An issue that even Facebook has begun to recognize as it has just recently 

introduced an anonymous log in that will allow you to use your Facebook account to log-in to 

other sites and apps anonymously.
40

 

Second, while many commentators agree that data gathering, algorithms and other 

predictive tools are advancing, many argue that some decision processes are still years away 

from accurate prediction. For example, in 2009 Netflix offered a prize to anyone who could 

create an algorithm to solve the following problem: “Given a list of movies someone likes, 

successfully predict other movies he or she will like.”
41

 While Netflix did award the prize,
42

 

ultimately the predictive algorithm has gone unused. Netflix faced a predictive dilemma known 

as second-order complexity, the idea that sometimes, we like things that are different.
43

  Even 
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more complex is the human condition of never remaining static in our moods, opinions or current 

interests.
44

 Most relevant to the paper topics to come is the inability of algorithms to account for 

the spontaneous discovery of new things, ideas and options that are otherwise not presented 

when selection is limited through predictive algorithms.
45

   

The issues of data gathering, data sharing, non-transparent algorithms and predictive 

analytics will begin to push ethical debate in many areas. At this point it should be clear that 

these events are almost ubiquitous in our daily lives.  What many readers may not be aware of, 

however, is the use of these same processes, techniques and applications in the world of dispute 

resolution. The widespread use of these technology tools as well as the growing use of predictive 

analytics will soon touch upon one of our most fundamental rights—access to justice.  

 

III. JUSTICE, ANALYTICS AND ARTIFICIAL INTELLIGENCE 

 

Technology has been employed within the justice system for some time now.  E-filing of 

court documents
46

 and the searching of those, and other, public records have been available at 

both the federal and local levels for a good deal of time. And of course, video and similar 

technology, computers in the court room and email communications with court and other 

personnel seems so commonplace that it is almost humorous to imagine a day when digital 

communications were not used within the justice system. For many, what may not be well 

known is the use of analytics within the justice system. 

 

A. The Origins of Analytics and Justice 

 

It should surprise no one that the use of digital communications, submission and storage 

means a wealth of information is now available to be used as a data set for analysis. Of course, 

the justice system is almost always behind business in the use of these techniques, but that does 

not mean it isn’t possible—it just means that there is no real need (or money) to develop such a 

system.  Of course, that is not to write that technology and analytics are not a growing part of the 

justice system, it is just that the analytics are usually done by private entities.   

For example, most lawyers are, or will soon be aware of, the use of basic algorithm based 

searching within large amounts of digital communication, commonly known as e-discovery. The 

request for e-discovery documents and the shear volume of the information is causing serious 

issues within the litigation process as the amount of information contained in electronic form has 

exploded.
47

 Software and search based algorithms have been used to search, compile and 

categorize this vast amount of electronic information into an accessible amount of information 

that litigators hope will ultimately be helpful. For example, in 2000 a discrimination case 

included a demand for production resulting in the production of over 20 million electronic 

documents.
48

 In the end, the litigant relied upon ten e-mails to make their point.
49

  

And of course, many will likely be familiar with the growing use of technology in the 

litigation process. For example, focus group research allows selected participants to react to key 

pieces of information, this information is compiled within a database and then used as one aspect 

to assist in the prediction of how certain issues may be perceived and decided by jurors. While 

witness research now involves more than mere resume verification and now includes social 

media searches and blog post searching.  And of course, data gathering in key areas such as 

venue research, community surveys and judicial decision studies allows information to be used 

in the presentation of mock trials and similar devices that further gather and compile trial 
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strategy information.
50

 Yet, each of these aspects of litigation and trial strategy has now moved 

into the technology based world, with specialty litigation experts using analytics to make 

recommendations about almost all areas of litigation strategy.
51

  

Most importantly, the current uses of technology, data gathering and analytics within the 

justice system has become a flash point of debate in the criminal justice system as more and 

more police departments begin to use data mining and predictive analytics for tactical crime 

analysis, risk and threat assessment, behavioral analysis of violent crime, and proactive 

deployment strategies.
52

  Yet, as the system begins to become more comfortable with the use of 

technology few have really considered predictive analytics within the adjudication portion of the 

justice system. 

 

B. Online dispute Resolution 

 

The current uses of technology, data gathering, storage, and analysis in litigation pale in 

comparison to technology as an influencing participant in the dispute resolution process. The 

online community is pushing into a full-fledged virtual court system that uses analytics and other 

forms of technology to resolve disputes without human intervention.     

Online dispute resolution (ODR) is not a new phenomenon; in fact it has been discussed 

in literature for some time now. It is however, a growing option for resolving consumer disputes 

primarily because the technology and infrastructure of the online world has grown exponentially 

within the last decade.  The ability to resolve disputes online seems like a natural next step of e-

commerce as individuals become more reliant and comfortable with shifting major portions of 

their lives online, especially shopping even in a global environment.   

Yet, the definition of and specific attributes essential to ODR are elusive. Thus, I shall 

divide ODR into three very broad categories: (1) Basic communication, filing, storage and 

similar functions performed online, (2) assisted negotiations and similar platforms/websites that 

use technology within and as a participant in the process, and (3) full on dispute resolution 

within the online world. The last and most recent evolution of ODR shall be explored in its own 

section, that being the use of artificial intelligence and other analytics and predictive tools.  

At the most basic level, online dispute resolution providers can use technology to 

facilitate the process of communications, without actually influencing the parties or the decision-

making process. In these types of systems, technology is used as a means to facilitate a better, 

easier to use and more cost effective communication process, but the technology does little 

else.
53

 For example, Settle Today allows for online submission of information and electronic 

communications (if needed), but the final result is provided by a ‘live resolution facilitator.’
54

 

And the newest participant, eQuibbly has recently updated its ODR platform to allow for parties 

to submit their dispute—without a prior existing alternative dispute resolution (ADR) 

agreement
55

—to an online judge (arbitrator) that accepts online submissions of information, 

communicates to the parties within a virtual dispute room and ultimately delivers his/her final 

judgment.
56

  

Another example of technology put to good use exists in the platforms that are designed 

to use a process known as automated negotiation which allows the parties to submit an amount of 

money acceptable to them to settle the dispute. The process goes back-and-forth, often without 

the platform revealing the other party’s settlement point- until the system recognizes settlement 

offers within a predetermined range at which point the technology automatically settles the 

dispute in the midpoint of the two offers. For example, Cybersettle—originally a platform 
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designed to handle insurance related disputes
57

—has now expanded into the area of online 

payment for settling your medical bills.
58

  

While a more advanced version of online negotiation, known as eNegotition allows 

parties to be assisted by technology to overcome negotiation biases. For example, Smartsettle is a 

multiparty eNegotiation system that uses algorithms to assist parties in clarifying tradeoffs and 

understanding both quantitative and qualitative issues to overcome conflicting objectives.
59

 

These platforms represent some of the most basic uses of technology, put to an immediate and 

effective end.
60

 

In the public sector, justice systems have also taken note of the increasing interest in the 

use of online dispute resolution. For example, the British Columbia Civil Resolution Tribunal 

offers an online dispute resolution system that facilitates communications between the parties in 

a monitored platform. If no result can be achieved, mediation will be available, through phone, 

Skype or email. Ultimately, if all else fails, an adjudicator intervenes to determine the outcome 

of the case.
61

 And the Dutch courts have developed a prototype for a platform for neighbor 

disputes supporting diagnosis, negotiation, legal information and adjudication.
62

 A similar 

system, designed by a private enterprise Modria
63

 is used by the property assessor’s office in 

New Orleans, Louisiana, and others, to allow the online appeal of property assessments.
 64

  

Technology is advancing at such a rapid rate, that online submission, storage, 

communication and adjudication of disputes in now moving into the direction of the technology 

providing assistance in the negotiation process itself, including the development of negotiation 

strategy. For example, SquareTrade uses assisted negotiation in which the technology assists and 

encourages the parties to work through a certain process and/or to provide the parties with 

specific (evaluative) advice. Noted ODR authority Professor Rabinovich-Einy, highlights 

SquareTrade’s technology: “(the platform) intervenes in the negotiations between the parties and, 

by allowing parties to formulate and reformulate the problem and the solution, performs some of 

what would be associated with a mediator’s role, moving the parties from a problem mode to a 

solution stance.”
65

 In a similar manner as the telephone salesman or help desk associate, 

technology is able to follow a script based upon and in response to positions taken, statements 

made and offers declined to move the parties past a conflict based stance and into a solution 

focused stance.  

As this technology continued to develop, less and less human intervention was required 

within the process. Platforms advanced to the stage in which human interaction was only needed 

very late in the process, when all else had failed. In fact, many will already be familiar with at 

least one of the current, highly used, systems of online dispute resolution.  For example, eBay 

has long used a dispute resolution system within its platform that allows buyers and sellers to 

resolve disputes within the community based website. Interestingly, the eBay system also allows 

for parties that fail to agree on a resolution to refer their dispute to a neutral third party. In these 

instances, the third party neutral reviews the prior submissions, asks questions and ultimately 

resolves the issue. Of course, all of this is done within the context of a consent based community 

membership. Accordingly, the individual buyers and sellers have agreed to use such a system as 

part of their community membership.  

The same can be said with websites such as AMAZON and similar websites, in most 

instances use of the website or belonging to the community entitles the individual to use the 

online dispute resolution system when things go wrong.  Of course, the flip side of the ‘agree to 

use’ dispute resolution argument seems much more negative as in most instances such an 

agreement restricts or completely eliminates your ability to pursue action within a court system.
66
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Of course, individuals can and do consent to the use of an online dispute resolution platform 

outside the community based setting. For example, one of the emerging platforms for ODR – 

called MODRIA- has been designed by Collin Rule, one of the creators of the eBay dispute 

resolution platform. As Professor Rule explains, “Modria is a spin-off from eBay, which handles 

60 million disputes a year.”
 67

  The Modria ODR platform “implements best practices in a set of 

modules: dispute diagnosis, negotiation, mediation, and arbitration.”
68

 Within a business specific 

ODR platform, the injured party can file their claim online, attach important documentation, and 

communicate and manage important documentation through a case specific management tool.
69

 

As the case progresses, individuals are moved from party directed negation, into third party 

supported mediation, and should no resolution occur- formalized arbitration.
70

 And similar to 

eBay,
 71

 Modria hopes that the vast majority of disputes will be resolved without human 

intervention, through the use of the above described negotiation and algorithm based systems. 

ODR platforms have garnered such a high level of support that governments are moving 

some of their justice system online. For example, the Modria Platform handles property 

assessment appeals online.
72

 Even small claims are now handled online.
73

 For example, the 

European Union will soon allow cross border business-to-consumer sales disputes to be handled 

online,
74

 while Mexico already has Concilianet in place to resolve business-to-consumer claims 

arising in both brick-and-mortar and online sale disagreements.
75

  

 

C. Combining Process and Data to Move toward Artificial Intelligence 

 

In many of the newest types of ODR platform development, technology is the fourth 

party. For example, in 1993 (dated in light of the newest systems) a pragmatic legal expert 

system—known as SHYSTER—was advanced as the doctoral dissertation of James Popple.
76

 

Legal expert systems are systems that make use of artificial intelligence techniques to solve legal 

problems. These systems can be further divided into two broad categories: legal retrieval 

systems
77

 and legal analysis systems. At this stage in the use of technology, many lawyers are 

familiar with the use of legal retrieval systems; however, legal analysis systems are different as 

they can either operate as judgment machines or legal expert systems. SHYSTER was one of the 

first to fall within the category of legal expert systems. As Australian Freedom of Information 

Commissioner Dr. James Popple explains: “AIl systems which merely assist a lawyer in coming 

to legal conclusions or preparing legal arguments are not here considered to be legal expert 

systems; a legal expert system must exhibit some legal expertise itself.”
78

 SHYSTER attempted 

to perform this function
79

- that is to predict the outcome of a specific case. To make this 

prediction, the SHYSTER system used a model of precedent based justice by using previously 

decided cases and applicable statutes to predict outcomes. SHYSTER was also able to produce 

legal argument supporting, and opposing, the predicted outcome.  

Although the full parameters of the SHYSTER system are beyond the scope of this paper, 

one important aspect needs to be highlighted. The SHYSTER system was able to perform the 

following tasks considered essential
80

 to case-based reasoning:   

(1) ordering relevant cases and potentially relevant cases in terms of how 

analogous they are to the problem situation, (2) selecting the most 

analogous cases, (3) identifying configurations of counterexamples, (4) 

hypothetically modifying the problem situation to explore contingencies, 

and (5) comparing case-based analyses of different problem situations to 

explain differences.
81
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The SHYSTER system has prompted other areas of expert system development. For 

example, Thomas Alexander O’Callaghan developed a hybrid legal expert system—the 

SHYSTER-MYCIN—combining two other expert systems: SHYSTER (a legal expert system) 

and MYCIN (a medical expert system).
82

 The system functions by combining rule-based and 

case-based reasoning. The MYCIN part uses a system of rules to reason with provisions of an 

Act of a parliament; the SHYSTER part uses analogy to reason with cases that explain “open-

textured” concepts encountered in legislation.
83

 In essence the system is able to accomplish what 

it took the average law student a good chunk of the first year to learn, look at the law, find the 

key terms, elements and areas of uncertainty and then search the case law to further define and 

narrow those legal grey areas.  

Many within the ODR community argue that within a very short amount of time, ODR 

platforms will be able to do more than facilitate communication, ODR platforms will soon be 

able to compile information, suggest strategies and of course, offer solutions. In fact, in many 

ways the building blocks have already occurred; we are now entering a world of private based 

ODR systems that will need no human intervention to resolve disputes. 

 

IV. THE NEW FRONTIER: BUSINESS, DISPUTES AND PREDICTIVE ANALYTICS 

 

It is important to understand at this stage of the discussion that the use of legal expert 

systems depends upon well-organized data gathering and management systems combined with 

the ability to form highly accurate discriminatory factors and steps to use the data gathered in a 

useful manner.  Historically, it was clear that many court decisions were readily available and 

easily searched; these, in combination with the creation of the case based reasoning criterion, 

made predicting a case outcome less of a fantasy and more of a reality. Imagine if the same 

amount of data could be gathered and used to create a database of profiles and behavior 

predictions and then imagine that a group of savvy businessmen and lawyers were able to create 

a system of predictive settlement points.  Really, there is no need to imagine- this type of process 

is probably the next logical step in private online dispute resolution systems. And the steps are 

already well in motion to make this system a reality.  

 

A. The Legal Data Gathering has Already Begun 

 

The first step in successfully building a predictive model is to ensure you have a large 

volume of good-quality, diverse data. As highlighted in the Introduction, retailers for a long 

period of time have been gathering information on our lives. At this point in our lives, we 

certainly must be aware of this information gathering. However, retailers, businesses and other 

web based players are not the only ones capable of gathering information. Information gathering 

is now ubiquitous—hence the use of the term big data.  One should thus, not be surprised that 

information has most likely been gathered, for some period of time, on the way that we resolve 

disputes and the behaviors we demonstrate along the way of resolving the dispute. 

First, the public technology based dispute resolution systems, from basic communication 

systems to the more advanced online file management systems,
84

 have undoubtedly been 

gathering data.  These systems are, for the most part, in their infancy however, and thus, have 

some, but significantly limited data sets. However, many private entities have potentially (and 

likely) been gathering information about the nature, manner and reaction to the dispute process 

that occurs in the online platforms. Keep in mind, eBay and Amazon lead the way in online 



10 
 

dispute resolution.
85

 It is certainly easy to imagine they have gathered a large amount of data and 

both entities have released key information related to disputes that certainly suggests they have 

gathered a lot more than basic information. For example, eBay has long claimed that 80% of the 

disputes are resolved at one of the early stages of the process, long before human-neutral 

decisions makers are necessary.
86

  To know this information, they had to gather the data. Private 

online dispute resolution platforms have no regulation and thus, have no reason to not build upon 

the information they gather and although this information is generalized- it is still highly 

important because it allows a narrowed—and accurate—set of data that can be fed into existing 

knowledge to create a highly accurate predicative model.  

The models to be used already exist, as the current literature is replete with numerous 

theories of negotiation behaviors, tactics and approaches to be used when in a negotiation 

process. Studies are also plentiful in the area of mediation and arbitration, where numerous 

efforts have been undertaken to categorize, analyze and predict appropriate responses to 

particular statements, behaviors, and engagements.  Similar to Sun Tzu’s The Art of War, 

behavioral responses to conflict have long been documented, researched, commented upon and 

refined- producing a vast array of information and suggestions.   

But of course, the predicative nature of these generalized mechanisms can be designed 

for a higher level of accuracy as a large amount of specific and personal information is easy to 

obtain.  Imagine logging into an online dispute resolution platform—of course, you would likely 

do this from a computer you use frequently. At this point, the information is easily obtainable 

about all of your past searches, preferences, and online behaviors.
87

 Moreover, an easy search of 

a purchased information database also reveals your favorite places to travel, where you buy gas 

and the local market you frequent.
88

 Additionally, the creation of online open court databases has 

added to the information that can be obtained about an individual as an easy search can find 

traffic tickets, bankruptcies, and court filing where online county documents may provide your 

address, marriage licenses, and other information that used to be obtained only by an in-person 

record request.
89

  This is a lot more information than any negotiator would have in a face-to-face 

negotiation where you share the information you decide to share- and of course, share those 

behavioral and emotional responses that you think are well hidden.  

One can easily imagine these various pieces of data being used within a predicative 

algorithm, which— with some trial and error—will eventually be remarkably accurate in 

knowing your push points and settlement prospects. Of course, there are still some limitations. 

For example, some argue that no machine can (yet) capture the value of a face-to-face 

interaction,
90

 especially in a negotiation the success of which is often dependent on culture and 

norms.
91

 For example, Michael Morris, Associate Professor of Organizational Behavior, has 

examined how negotiations are affected by different communications media.
92

 Morris argues that 

it is through the psychology of trust that the type of media can make a difference in the outcome 

of a negotiation.
93

 In addition, laboratory experiments conducted with Aimee Drolet, assistant 

professor at the Anderson School of Business at UCLA, found that higher levels of rapport 

produced by nonverbal emotional cues give face-to-face negotiations an advantage over 

telephone negotiations.
94

 The use of human face-to-face negotiators/decision makers has drawn 

much attention in the literature, prompting technology commentators to respond- that’s exactly 

the point, its time to remove the human bias factor and drill down to the real issue- while 

respecting culture and norms within the technology and platform design. Of course, both 

arguments have a point and should be respected, but both also must recognize- machine learning, 

algorithm design, platform systems and just about everything related to computers still rely upon 
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humans to make key decisions, such as which use-case to pursue or which machine-learning 

methods to use, which introduces bias into the process. In addition, specific to our case, humans 

are required to design data gathering tools, adjust based on outcomes, and interpret outcomes- all 

require accounting for human interference.  

And this is of course the issue, the ODR platform, the interface, the questions asked- 

down to the word limit set for a text box, the data gathered, the algorithms, the suggestions based 

on the data, the suggestions of solutions based on prior cases, the entire system in effect, is 

unregulated, non-transparent and administered by private entities- fallible humans with a 

business to run.  

 

V. THE ETHICAL DEBATE MUST BEGIN 

 

At the current time, the vast majority of U.S.-based ODR platforms are operated and run 

as a money making business endeavor.
95

  That is not to say that the first generation of modern 

ODR providers are not ethical in their approaches or that they are not focused on providing 

access to justice to more individuals in the online world. Instead, it is to suggest that the time for 

debate is now, as the ADR and ODR business is seeing a new impetus for more platforms that 

are often garnering wide support.  

As highlighted by consumer advocates warning that without explicit federal rules or 

policies overseeing their use, algorithms could potentially be used to identify groups, target 

aspects of an individual and ultimately discriminate unfairly.
96

  For example, in April 2013 the 

BBC announced a new pricing strategy that most travelers had already suspected—tailored 

search results and pricing.
97

  The airlines insist that the use of tailored results is done to create 

personalized deals,
98

 unsurprisingly a computer glitch at Delta allowed tailored pricing as well.
99

  

And companies themselves are not alone, search engines and content aggregators, among others, 

have wide reaching impact upon our results.  For example, Orbitz altered its search result default 

display of their quoting results for users of Apple products, placing the higher prices items 

first.
100

 Their logic—people who could afford these pricy gadgets could afford to pay higher 

prices. In technology, discrimination is highly important to efficiency and is therefore, 

everywhere. 

Of course, the question really becomes, if discrimination is important, how do we allow 

some discrimination without allowing too much discrimination? When it concerns justice and 

private dispute resolution- the debate needs to occur now before a large number of intermediaries 

and platforms are involved in the process. Keep in mind, there are many balances to consider. 

 

A. The Private ODR Platforms Have a Business to Run 

 

While the business community becomes aware of the growing development of trusted, 

reliable and efficient ODR platforms, ethical issues will begin to need to be addressed for a 

private dispute resolution process to remain effective in the resolution of consumer disputes. One 

of the main and first issues that must be addressed is the role that a private dispute resolution 

provider can and should play in providing the fee-based service of resolving consumer-to-

business disputes.  

It is not as if outsourcing justice is a new idea, in fact it is something that has been 

growing in popularity in some areas of the country. For example, many readers may be unaware 

of the growing industry known as the “Offender-Funded” Probation Industry.  In these settings, 
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probationers must pay for the services they receive, even taking on debt to move through 

required probationary classes, services and programs.
101

 While these programs seem to be 

supported by a growing number of communities facing mounting probation and/or supervision of 

debt, many are beginning to wonder who monitors the monitors.
102

 Some argue that the system 

provider resources otherwise unavailable or first to cut services, but the reality is that in most 

instances it is those that cannot pay that linger in the system for significantly longer.  When 

speaking of access to justice issues, one must consider if some lessons cannot and should not be 

learned from prior outsourcing of justice arrangements. For example, cost must be kept to a 

minimum, so those individuals with the least do not continue to remain outside the system.  

More importantly, offender-funded probation industry research is suggesting that many 

providers are focusing more on the best interest of the business
103

 and not in the interest of 

enhancing justice—a real concern in a non-transparent private dispute resolution business model. 

When private entities seek to provide service in the justice system and/or when they attempt to 

create entire justice systems, one must also be concerned with an essential element in any justice 

system—trust.  Of course, trust is a double-edged sword in that it exists in multi-dimensions. For 

example, many within the E.U. argue that an online dispute resolution platform will increase the 

trust of community members in shopping online, including—and most importantly, in cross 

border transactions.
104

 While this is certainly one aspect of trust building, it is not the essential 

one for the debate concerning private dispute resolution providers- as the type of trust mentioned 

is the argument for the creation of the platform. Instead, the current debate must focus on trust in 

the system- that being trust in the totality of the platform.  And this type of trust is a much larger 

issue as it encompasses so many and its failure will doom not just the platform- but the larger 

previously mentioned issue of trust in the ability to shop online.  

As highlighted by Chairman of the Board and CEO of Cisco Systems John Chambers 

when commenting on National Security Agency (NSA) surveillance: 

Our customers trust us to be able to deliver to their doorsteps products that meet 

the highest standards of integrity and security . . . these actions will undermine 

confidence in our industry.
105

  

 

And trust and confidence in the digital world is certainly one of the hallmarks in ensuring 

a continued, robust digitally connected community something that businesses and consumers 

have a vested interest in safeguarding. This is as true in the commercial sector as it is true in the 

communication sector.  

 

B. What is to Stop Business from Bringing the Process In-House 

 

Unfortunately, the businesses themselves have long sought to disenfranchise consumers 

from the justice system by the use of alternative dispute resolution mechanisms. The most recent 

example of General Mills
106

 demonstrates a growing trend in the use of hidden ADR clauses. 

April 2, 2014 General Mills updated its privacy policy
107

 and placed a notice of the changes on 

its website.
108

 The notice states: 

We’ve updated our Privacy Policy. Please note we also have new Legal 

Terms which require all disputes related to the purchase or use of any 

General Mills product or service to be resolved through binding 

arbitration.
109

 

 



13 
 

In essence, consumers who follow General Mills brands on social networks, subscribe to 

newsletters, enter sweepstakes, print coupons or benefit in any way using the site also enter into 

a contract with the company, waiving all rights to future lawsuits. As can be seen in the 

language, General Mills supports such a wide clause on the basis of the consumers receiving a 

benefit from such activity. Unsurprisingly, consumer advocates noticed and on or about April 16, 

2014 the New York Times reached out to General Mills for explanation. In what can only be 

called a potential ethical and legal disaster, General Mills has little explanation and the 

spokesperson hinted that consumers who buy the products could also be bound by those terms.
110

 

Frankly, this is one of the main reasons why consumer advocates (and consumers themselves) 

dislike arbitration- the manner in which the agreement to arbitrate is hidden by businesses.  

Notice however, two key things within the overall policy of General Mills (1) the policy 

clearly allows General Mills to collect and share, widely, a lot of personal and specific to the 

individual information, and (2) the policy can be changed at any time. 

General Mills, maker of just about everything we eat, knows or intends to know a lot of 

information about each of us,  intends to share it with everyone that will pay them for the 

information, and  intends to have all disputes handled within a confidential proceedings run by a 

private business entity.  At this point, General Mills serves as the perfect example for the ethical 

debate that must begin. 

When businesses have a lot of specific and personal information- that can all be linked to 

a particular individual- what is to stop the business from using this information gathered in a 

manner that allows the business to predict, with a high level of accuracy, what it is that you will 

take in settlement for your claim. Keep in mind, this is not what you are legally entitled to in 

light of the circumstances, this is done without advice of counsel and is all completed within a 

system designed by a business, seeking clients for its dispute resolution business, with no 

regulation or oversight and widely supported by the Supreme Court as a system that should be 

supported as “the parties agreed to resolve their dispute in ADR.”  

Furthermore, in this instance General Mills, but really any business in such a situation, will 

gather tons of information about its disputes and ultimate resolutions and will then use that 

information to further develop a better predictive algorithm. Keep in mind- tons of this 

information already exists, remember the eBay and Amazon examples
111

- most individuals have 

already given away their ability to control this information.  

The question then becomes, what is keeping businesses from bringing the dispute 

resolution process in-house. One assumes dispute resolution—even ODR—is designed like the 

justice system, with neutral third parties assisting the injured party in making decisions, helping 

parties move toward settlement and ultimately deciding the dispute. But who is to say this is the 

case and will always be the case. Imagine a business creating a dispute resolution sub-division, 

different name, different managers, that is tasked with resolving the disputes of the business.  In 

fact, this situation is not hard to imagine- although the example is a little less obvious. In the 

early stages of the ODR revolution, “a leading global provider of Web-enabled and in-person 

dispute-resolution services,” NAM Corp., “announced . . . that Insurance Services Office, Inc. 

(ISO) . . . acquired 16 percent of” its outstanding equity.
112 “As part of the transaction, ISO [was] 

issued 642,570 shares of common stock”
113 and the President and Chief Operating Officer of 

ISO joined NAM’s Board of Directors.
114 In practical terms, one of the major clients of an ODR 

provider now owned a portion of—and benefited from the use of—its dispute resolution 

provider. While this type of scenario is infrequent, it is not hard to imagine the benefits that 

could occur if a business was to take advantage of such a situation. It is important to keep in 
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mind, the ODR industry is unregulated and for the most part can design its provision of services 

as it sees fit as the majority of online users will have agreed to such a situation via the terms of 

use of the website.
115

  

 

C. Transparency is Not Enough 

  

In many technology meets ethics debates, commentators, technology enthusiasts and 

regulators alike call for increased transparency as a cure to ethical issues. The most recent 

example, the Federal Trade Commission (“FTC”) report of May 2014 entitled Data Brokers: A 

Call for Transparency and Accountability. In this report, the FTC discusses the results of an in-

depth study of nine data brokers. The findings of the report are most telling. While the finding 

support the vast majority of the assertions and previously known information about data brokers, 

such as their ability to gather information from multiple sources,
116

 share (or sell) information 

with each other,
117

 and combine online and offline behavior to form a more complete- and 

remarkably accurate- profile.
118

 One recommendation stood out, not as surprising, but as an area 

of needed focus- one that I have called on to be the focus of attention for some time now.
119

  “To 

the extent data brokers offer consumers choices about their data, the choices are largely invisible 

and incomplete.”
120

 Of course, this is one of my main concerns for a significant period of time, 

that being the belief that consumers- faced with a click box to accept- in the middle of an 

ordering, shopping, or sign-up for a service I want- form, will rarely (I have argued never, ever) 

read a boilerplate clause asking for consent. Consumers click the box because (1) it is in the way 

of what they believe they want- and they want it right now, and (2) they are well aware of the 

little power they have to negotiate anyway.
121

  Based on years of research that suggests no one 

reads the presented information, why is the FCC calling for transparency. Yet again making the 

argument that: 

the Commission unanimously renews its call for Congress to consider enacting 

legislation that would enable consumers to learn of the existence and activities of 

data brokers and provide consumers with reasonable access to information about 

them held by these entities. 

Simple, transparency is the key to so much of US contract law.  Historically, as most are aware- 

the world of U.S. contracts does not demand you read the information as the law will not protect 

those that fail to protect themselves, so long as they are capable of understanding and are 

presented with appropriate information to make an informed decision. This is almost the 

cornerstone of consumer protection law in the U.S. and it runs counter to almost all consumer 

protection law world-wide, especially those countries that have updated their protections in light 

of the digital world.  

In fact, the as the FCC again calls for several regulations that look remarkably European, 

such as consumers being provided access to their data and the ability to correct inaccurate 

data.
122

 While these recommendations will allow the U.S. to fall in line with many other nations 

in terms of handling some data, one wonders if consumers will do anything to protect 

themselves. And, more on specific point to the paper, the transparency that is often heralded as 

the cure-all of ethical solutions is often rooted in transparency before decision making on the part 

of the consumer. Again, research outcomes are clear- no one reads this information, no matter 

how it is presented, if it is in the middle of my moving on to where I really want to be online, be 

it at the website, the checkout or the submission of my complaint.
123
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And while data brokers and consumer shopping is one area that we all might be more 

comfortable with allowing consumers to click away their rights knowing full well they have no 

real idea the consequences that may be forthcoming, one has to be much more concerned when 

the clicking away has to do with a fundamental right of access to justice. Transparency, as it is 

currently defined, is certainly something that should be demanded, but cannot alone remedy 

concerns when it comes to online justice providers, especially when the dispute resolution 

process will look nothing like brick-and-mortar courthouses or justice protections consumers are 

accustomed to encountering. 

 

VI. CAN WE FIX THE SYSTEM BEFORE IT IS TOO LATE 

 

It is important to understand two salient aspects of the debate. First, most people do not 

dislike or distrust arbitration, per se. In fact most have no real idea what arbitration entails. 

Instead, individuals are unhappy with the inclusion of any hidden, unexplained or overly 

legalese-based clause within their contract, especially when the clause seems to favor the 

business.
124

  Arbitration clauses are a flashpoint as they remove a person’s right to the court 

system- something people think they understand and consider a basic fundamental right- and 

accomplish this removal through hidden clauses.  Second, the arbitration and the ODR 

community know this is a problem- created by the businesses and the manner in which they seek 

to take advantage of consumer behavior that lends itself to not reading or paying attention to the 

details. However, the consumer based arbitration experts want to throw the baby out with the 

bath water and fail to see the usefulness of arbitration, especially in the case of low value online 

disputes. What is needed is a system that reflects the values of justice, without overly regulating 

a flexible, entrepreneurial, technology based industry. 

 

A. Regulation 

 

One of the most argued—and often criticized—resolution to any emerging technology is 

the use of regulation.  Most argue- rightly- that regulation stifles innovation, curbs 

entrepreneurial attitudes and prevents advancement in essential areas of future development. I 

must write- I agree and have argued as such on numerous occasions. However, much like the 

commentators that seek to eliminate the use of arbitration, eliminating regulation is an overly 

hostile response to something that can work, if done correctly. It is essential to understand, ODR 

stands as a mechanism to replace existing brick-and-mortar justice systems that inadequately 

address the growing needs of online consumers. This is a noble pursuit- but must be done with 

essential justice protections that everyone has grown accustomed to expecting in a justice 

system- regardless of the amount in controversy.  This can only be done with minimal and highly 

directed regulation.  

As highlighted by the White House Report: 

Unprecedented computational power and sophistication make possible 

unexpected discoveries, innovations, and advancements in our quality of life. But 

these capabilities, most of which are not visible or available to the average 

consumer, also create an asymmetry of power between those who hold the data 

and those who intentionally or inadvertently supply it.
125
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Power imbalances, especially those highlighted above, cannot continue to be part of an 

alternative justice system, especially when technology allows us to easily eliminate so many of 

the biases. Fortunately, the White House did not shy away from a bold and accurate statement: 

An important conclusion of this study is that big data technologies can cause 

societal harms beyond damages to privacy, such as discrimination against 

individuals and groups. This discrimination can be the inadvertent outcome of the 

way big data technologies are structured and used. It can also be the result of 

intent to prey on vulnerable classes.
126

 

 

Within the field of online alternative dispute resolution, two salient factors must be 

considered as influencing the debate. First, ODR providers are—for the most part—private 

business entities, which also implicates the businesses’ ability to continuously update terms, 

present ‘consent’ click boxes and otherwise ask for party consent to what amounts to ubiquitous 

data gathering.
127

 The ability of businesses, be it a commercial business or one of a platform 

providers, should not be able to stand behind a historic—and likely outdated—approach to the 

click and consent legal framework.
128

  

Second, there is currently no regulation or other oversight of a private dispute resolution 

mechanism that seeks to replace traditional brick-and-mortar courtrooms but which has limited 

practical similarities to the traditional justice system. ODR platforms are currently being 

designed in the traditional alternative dispute resolution format. As discussed above, ODR 

platforms are currently designed with a three step process: (1) unassisted party negotiations, (2) 

mediation, and finally (3) arbitration.
129

 And while in some cases, the system looks very much 

like a traditional justice system, the final resolution of the dispute is a product of arbitration. 

Historically, arbitration has no right of appeal, very limited grounds to complain about the 

award, and wide-spread enforcement. Moreover, as arbitration is a creature of contract- and the 

U.S. legal system places a high importance on consent as the great equalizer,
130

 the business as 

the primary entity drafting contractual terms can and does create arbitration clauses that often 

heavily favor the business.  

Yet, before we cast aside ODR platforms, something that should not occur—or allow 

them to grow unfettered- one must consider if simple, direct and focused regulation isn’t the best 

option to allow innovation but to ensure the protection of basic concepts of justice.  

 

1. The Decision Maker 

 

Within the context of ODR the decision maker takes on a new and expanded meaning as 

the entity can be a person, an algorithm, or some combination of the two.
131

 However, when 

discussing the case of the role and importance of the decision maker in the process one rule 

applies to all entities- the entity must be impartial and independent.
132

 Because of the continuity 

of the system within the envisioned ODR system the impartial and independent standard must be 

carried through the entirety of the parties’ interaction with the platform—all the way to the final 

resolution of the dispute. Any bias, anywhere in the system can cause difficulties because the 

entire system is self-contained within a single platform. Information entered at stage one will 

carry through into the later stages.  In fact, communication trails, e-mail discussion and all 

interactions will carry into later stages. Thus, all steps of the process must ensure protections 

against bias.   
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This expectation is no small feat however, when designing a platform based system.  

Potential bias hit-points will need to be monitored, while hidden bias will need to be protected 

against. For example, if a business is allowed to write in a text box via a speech recognition 

program, but the consumer is not. The consumer may enter fewer words to explain his/her issue. 

It is therefore possible that the absence of such ability may bias the consumer by creating a more 

difficult submission process. This can potentially create an impression in the mind of the 

decision maker that the limited word entry on the part of the consumer is a signal that the 

consumer cares less about the issue than the business. 

Even more concerning are hidden biases that could be built unintentionally into a data set 

or algorithm. As Microsoft Researcher and MIT Professor Kate Crawford explains: 

Data and data sets are not objective; they are creations of human design. We give 

numbers their voice, draw inferences from them, and define their meaning 

through our interpretations. Hidden biases in both the collection and analysis 

stages present considerable risks, and are as important to the big-data equation as 

the numbers themselves.
133

    

Fortunately, social scientists have a long history of “asking where the data they’re 

working with comes from, what methods were used to gather and analyze it, and what cognitive 

biases they might bring to its interpretation.”
134

 These interpretation skills must be incorporated 

into any non-bias algorithm and the inputs, outputs and decision making that occurs as part of the 

process of applying the algorithm must be subjected to ongoing monitoring to prevent bias from 

creeping in over time.  

 

2. Monitoring and Auditing  

 

In almost a follow up to the discussion on unintentional bias within the system, one must 

also be ready to consider the possibility that bias could be intentionally built into the system.  

ODR providers, as previously discussed- are in the business of providing dispute resolution 

services. As the system is currently unregulated, one has to consider the potential issues 

discussed above in Section X and seek to ensure the larger online communities that such biases 

do not influence outcomes. Thus, the platform used in the ODR process should have a 

monitoring ability and should be subject to audits of the system by neutral third parties, that are 

qualified as computer competent auditors of computing systems.  

Although this may sound like a process that is unattainable, in fact, such monitoring 

already exists in other industries, one of the more robust systems exist in the gaming industry. 

For example, in Nevada regulations govern the integrity of the device; including protections for 

the internal coding,
135

 while the software must record, in unalterable form all information related 

to the game, such as time, coins in, coins out and similar information.
136

  And outcomes are 

monitored as well- requiring both authentication of the information,
137

 records alterations to the 

system,
138

 including alterations to the changes to the payout percentages.
139

  In fact, many or 

most States require casinos to report payout rates,
140

 with many States setting a minimum payout 

threshold.
141

  Moreover, States require ongoing auditing of gaming operations as a condition of 

the gaming license.
142

  There is little doubt that the gaming system use of recording interactive 

information and internal decision making of the device, setting thresholds of payouts, monitoring 

outcomes, and ensure a secure system could be used as a starting point to build regulation that 

would ensure ODR participants are protected by similar monitoring and auditing.  
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ODR platforms should be expected to record information, such as the location of the 

compliant, the main issue at hand, all of the negotiations, and automated suggestions or 

perceivable steps, and the outcome of the dispute. In addition, the ODR provider should be 

required to follow-up after a period of thirty days to gauge attitudes about the platform, the 

process, the outcome. Of course, no threshold should be set – but auditing of the programming, 

the platform, the suggestions and guidance provided to the customer, the process and the 

outcomes should occur. Any anomalies discovered by the external auditor should require the 

reporting of the anomalies to a central database.  An external auditor function could be served by 

an independent third party with knowledge of programming language and statistics. However, 

the reporting function and all adjustment monitoring, should occur through a centralized office 

associated with a justice system or advisory group.   

While this process sounds complex, conceptually a central database, with a central 

monitoring agency is being set up in Europe under the Regulation on Online Dispute Resolution 

for Consumer Disputes.
143

 Although the system being set-up is different in some ways, such as 

the government providing the platform and it operating cross-border, the ability of an agency to 

monitor the system, the background activities of the system, and the outcomes, are essential to 

the long-term effectiveness of the alternative justice system.  

 

3. Privacy 

 

As can be seen from above in Section II, individuals’ lives and preferences are an open 

book as the ubiquitous gathering of information fills in any details that the individual fails to 

provide up-front. Gathering, and purchasing information means that businesses—including those 

in the business of resolving disputes—can obtain a large amount of information about an 

individual. This information could be put to use in a manner that influences, biases or otherwise 

slants the justice process.  Privacy is no longer merely a debate about who is gathering what 

information, it has evolved into a debate concerning how information can and can't be used.
144

   

As highlighted by the White House Report recommendation: 

The federal government must pay attention to the potential for big data 

technologies to facilitate discrimination inconsistent with the country’s laws and 

values.
145

 

 

Followed quickly within the report by the recommendation: 

Consumers have a legitimate expectation of knowing whether the prices they are 

offered for goods and services are systematically different than the prices offered 

to others.
146

 

If consumers have a right to know when price variances are occurring, certainly they 

should be informed if personal information is leading a human or algorithm to suggest different 

settlement offers. In light of the focus points above, privacy concerns have to be considered 

paramount within the need to regulate the industry as the ubiquitous amount of information 

gathered and obtained by businesses can bias the systems in a many different manners as 

discussed previously.  Thus, dispute resolution providers should not be allowed to gather or 

retain information that could be attributable to an individual, even if such attribution required 

several technical steps.   

Moreover, dispute resolution providers should be prohibited from using individual or 

group specific behavior, tendencies or patterns to influence individuals’ interaction with the 
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platform, support offered on the platform or outcomes selections within the platform. The 

gaming industry demands that ‘payout’ suggestions and other player choices are without 

influence, especially in the case of automated play.  Similar protections should be put in place for 

ODR participants including prohibitions on the business facing the consumer claim from 

providing shopping behaviors, prior customer complaints, and outcomes with the ODR provider.  

Finally, dispute resolution providers should be prohibited from purchasing information about 

individuals, in any form, from any information gathering source. ODR platform designers should 

not be able to use other justice information, nor should they be able to use information such as 

purchasing tendencies of particular data sets, shopping experiences of groups or other 

amalgamated information to build a platform experience that is different for different 

individuals. This would include settlement options that are tailored to individuals. 

 

B. The Responsibility of the ODR Community 

 

While the implementation of narrowly tailored regulation will certainly assist the trust and 

function in an ODR world, the ODR community itself has a high burden in ensuring the integrity 

of the system as the use of ODR grows.  

 

1. Protect the Integrity of ODR 

 

There are no better entities to protect the integrity of the ODR system than those that 

provide services within the ODR system. It is important to note two things right up front: (1) to 

date all ODR platform designers have designed systems with the intent- and only the intent- of 

creating an alternative justice system to those that currently rarely use the brick-and-mortar 

justice system, and (2) some arbitration institutions have taken notice of the potential to abuse 

the alternative justice system and have stepped in with some very impressive attempts to ensure 

the integrity of system. 

A prime example of an impressive alternative dispute resolution providers attempt to 

regulate the alternative dispute resolution system to ensure that businesses do not take advantage 

of the system exists within two of the largest institutions, the American Arbitration Association 

(AAA) and Judicial Arbitration and Mediation Service, Inc. (JAMS).
147

 Both the AAA and 

JAMS state that they will refuse to administer a case when the arbitration clause “materially fails 

to comply with the relevant protocol.”
148

  In fact, the AAA takes an active part in ensuring a fair 

arbitration mechanism by offering to review consumer arbitration clauses both before and after a 

dispute arises.
149

 In the case that the clause is found to be lacking in appropriate ‘due process’
150

 

standards the AAA reserves the right to decline its services.
151

 In practical effect, should a 

business fail to comply with the Due Process Protocols, assistance is provided, but if compliance 

is not something the business is willing to work toward, the arbitration institutions will refuse to 

administer the case.
152

 While one must be cautious of the success of such a policy, a recent study 

done by Christopher R. Drahozal and Samantha Zyontz entitled “Private Regulation of 

Consumer Arbitration”
153

 has found that the practice is having an impact on the arbitration 

clauses.
154

   

 

We find that the AAA‘s review of arbitration clauses for protocol 

compliance appears to be effective at identifying and responding to 

those clauses with protocol violations. During the time period 
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studied, the AAA refused to administer a substantial number of 

cases (almost 10% of its total consumer caseload) that involved a 

protocol violation. Moreover, in response to AAA protocol 

compliance review, over 150 businesses have either waived 

problematic provisions or revised arbitration clauses to remove 

provisions that violated the Consumer Due Process Protocol.
155

 

 

As can be seen from the report, institutions can have an impact on the actions of a 

business in relation to dispute resolution mechanisms.   

 

2. Be Attentive to Business Based Demands 

 

In the best case scenario, ODR services are provided by neutral third parties that stand 

fully autonomous from the commercial business, monitor for intentional and/or unintentional 

bias and seek to provide- at all times- an equivalent to the principles of due process and fairness 

that we expect within the brick and mortar justice system.  To succeed in such a lofty goal, the 

system- from publication, to initial contact, to final resolution must be monitored to ensure that 

commercial businesses are not allowed to directly or indirectly influence the system.   

Moreover, the ODR platforms must ensure that their business goals do not conflict, 

impede, or become the focus of the ODR mechanism. In a country founded on capitalism, with a 

strong recognition of shareholder rights, one wonders if any business can live up to such a lofty 

expectation. In fact, one wonders if online dispute resolution should not be provided by the 

government, a solution that Europe seems to be embracing. Of course, this has fleeting 

significance in the United States, as private entities have been involved in the justice system for 

considerable time and in ways much greater and more significant that basic commercial disputes. 

Thus, it seems in the U.S., ODR providers will be private companies.  The reality of such an 

occurrence, however, should not stand in the way of regulation and monitoring that ensures the 

commercial entities have limited to no influence upon the survival of the ODR providers.   

 

VII. CONCLUSION 

 

As technology advances and information/data gathering become ubiquitous many events 

within our lives will be influenced by our prior behaviors.  The use of predictive analytics can 

be- and most likely will be- a great tool in creating a life that is more specific to our individual 

needs and wants. However, data gathering, predictive analytics and similar technologies should 

not be used- intentionally or unintentionally as a business tool that discriminates.  Predictive 

analytics in a private, unregulated, non-transparent dispute resolution system has to be managed 

closely.  Any management must ensure basic levels of due process, including independent and 

impartial neutral mediators/arbitrators as part of the process.  Narrowly focused and targeted 

regulation ensures the ODR system that emerges is one that encourages use, while building trust 

in alternative dispute resolution. If an ODR system emerges that fails to ensure basic protections, 

trust within the system will quickly erode. Most consumers will insist upon a fair system prior to 

readily and quietly turning over dispute resolution to a private entity overly influenced by 

business decision making or the commercial business environment. The ODR community and 

the regulatory entities must move to ensure such a process, before the entrepreneurial aspects of 

ODR business community build a system without guidance.   
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