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INTRODUCTION 

 

The enactment of the Bankruptcy Abuse Prevention and Consumer Protection Act of 

2005 (BAPCPA)
1
  marked Congress’ most significant overall of United States bankruptcy law 

since 1978.
2
   BAPCPA added statutory hurdles to prevent perceived wealthy debtors from filing 

Chapter 7 bankruptcy.  Congress failed to recognize that most Americans who go bankrupt are 

middle class
3
 who suffer a major unforeseen financial blows in the form of illness, divorce, or 

some other calamity.
4
  What has occurred in light of BAPCPA for many middle class and lower 

income Americans is limited access to bankruptcy relief.   

Access to bankruptcy is denied because of a host of practical reasons, including the fact 

that one-third of bankruptcy filers are below the poverty level.
5
  This means paying an attorney is 

difficult for many Chapter 7 debtors.  Getting paid as an attorney for a Chapter 7 debtor is 

equally as challenging.  Additionally, several statutory provisions in the Bankruptcy Code
6
 and 

caselaw exacerbate the problem. The challenge to paying for Chapter 7 relief, coupled with other 

factors,
7
 has led to an increasing access problem to Chapter 7 relief.

8
  The access issue can be so 

acute that some “debtors are simply too broke to file.”
9
   

Bankruptcy relief
10

 is a privilege,
11

 not a constitutional right.
12

  Even so, access to 

bankruptcy relief, particularly Chapter 7, needs to be addressed by policymakers.  What appear 

to be artificial barriers should be removed so debtors.  The need to address this issue stems from 

the vital role that consumer bankruptcy plays in the United States.
13

  Consumer bankruptcy 

serves as the ultimate social safety net to catch individuals when other aspects of the social safety 

net are inadequate.
14

  It provides individual business owners and entrepreneurs the opportunity to 

put resources to work to help the overall economy grow.
15

 Bankruptcy provides redress when no 

other avenue for redress is available.
16

  If access is limited without good cause, the vital role of 

consumer bankruptcy in the United States is undermined.  To date the access issue raised by this 

paper has not been adequately addressed by policymakers.  In fact, BAPCPA has negatively 

impacted access to bankruptcy relief.
17

 

This paper addresses some important factors that contribute to access problems to 

obtaining Chapter 7 relief and offers specific statutory and policy reforms that can enhance 

access to Chapter 7.  This increased access will promote the fundamental social and economic 

goals of Chapter 7 bankruptcy for individual consumers and individual business owners.   

Following this Introduction an overview of Chapter 7 bankruptcy and the social and 

economic role of bankruptcy is set forth.  In Part II identifies the major barriers in place to 

obtaining Chapter 7 relief.  With this backdrop, Part III reframes the issue as an access to justice 

issue rather than merely a micro-economic problem for potential debtors and attorneys.  Part IV 

offers several specific statutory reforms regarding attorney fees and other aspects of the Code, 

that will, in part, enhance the access to Chapter 7 relief.  The Conclusion provides other areas of 

research and possible reforms necessary to address the access to justice issue.  

 

I. OVERVIEW OF CONSUMER BANKRUPTCY LAW AND POLICY IN THE U.S. 

 

A. Bankruptcy Options and Policy Goals 

 

Individuals seeking consumer bankruptcy protection have two primary options under the 

Bankruptcy Code:
18

 Chapter 7
19

 or Chapter 13.
20

 Chapter 7 is a liquidation procedure that 

typically lasts about four months
21

 and has no impact on post-filing income of the debtor.
22

   The 
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debtor surrenders nonexempt assets,
23

 if there are any, and a trustee will liquidate those assets 

and use those funds to repay creditors.
24

  In most cases there are no nonexempt assets, so most 

cases provide no return to unsecured creditors.
25

  Unless a creditor objects to discharge
26

 or seeks 

an exception to discharge,
27

 the debtor will receive a discharge of most pre-petition unsecured 

debts
28

 a number of months after filing for bankruptcy relief.   

 Although the focus of this paper is on Chapter 7, it is important to have a basic 

understanding of Chapter 13 as well.  Chapter 13 is a much longer and complex process
29

 than 

Chapter 7.  As such, most individuals opt to file under Chapter 7.
30

  Chapter 13 is employed if a 

debtor has nonexempt assets, such as a car or home, that a debtor wishes to retain.
31

  Under 

Chapter 13 a debtor can retain their assets, however, the debtor must continue to make payments 

to secured creditors
32

 and formulate a repayment plan
33

 and devote projected disposable 

income
34

 to repay unsecured creditors over a three to five year period.
35

  At the end of the 

repayment plan the debtor will receive a discharge
36

 of the most of the remaining unsecured 

obligations.
37

   The scope of the discharge in Chapter 13 is broader than that in Chapter 7,
38

 

another reason why an individual may opt for filing under Chapter 13 rather than Chapter 7. 

 There are two policy goals of consumer bankruptcy.
39

  The principal purpose of 

bankruptcy relief is to provide a debtor a fresh start.
40

  A second policy goal, but somewhat 

competing with the fresh start, is to provide an equitable distribution of assets among creditors.
41

 

Whether an individual files under Chapter 7 or Chapter 13, both options operate to move toward 

achieving the policy goals.   

 Upon filing Chapter 7 the debtor is afforded an automatic stay
42

 which stops all collection 

efforts.
43

  The automatic stay lasts until the debtor obtains a discharge at the end of the case.
44

  

The discharge serves as a permanent injunction against collection prepetition debts.
45

  The 

automatic stay during the bankruptcy case and the discharge injunction after the case provide the 

debtor a fresh start.
46

  The liquidation of nonexempt assets provides the opportunity for a return 

to creditors.
47

  This promotes the policy goal of an equitable distribution of assets. 

 Just as in Chapter 7, upon filing Chapter 13 the debtor is afforded the protection of the 

automatic stay,
48

 which bars all post-filing collection efforts.
49

   The protection of the automatic 

stay typically remains until a case is closed, dismissed or a discharge is granted.
50

   The 

confirmation of the repayment plan by the court binds all creditors to the terms of the plan.
51

  

That restructuring of the debtor’s obligations in the plan provides the debtor a fresh start.  At the 

same time, the repayment to creditors furthers the equitable distribution of assets policy goal. If a 

debtor completes the plan, the discharge provides the long-term fresh start to a debtor.  

 

B.  BAPCPA 

  

Although BAPCPA was the most substantial overall of consumer bankruptcy since the 

Bankruptcy Code was enacted in 1978,
52

 it did not change the chapter options outlined above 

that are available to individuals.
53

 However, BAPCPA did add statutory hurdles
54

 designed to 

reduce the number of consumer filings generally, but specifically the number of Chapter 7 

consumer filings.
55

   

 The primary tool to achieve these goals is a statutory means test
56

 that adds a 

presumption of abuse in Chapter 7 cases if it is determined that the debtor could repay a portion 

of general unsecured debts.
57

  The determination of the ability to repay a portion of unsecured 

debts is a complex process employing both historical income and expense information, coupled 

with expense deductions based on IRS National Standards and Local Standards.
58

  If the 
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presumption arises, the debtor cannot obtain relief under Chapter 7 without rebutting the 

presumption by showing special circumstances.
59

   

 Even if presumption of abuse does not arise, a case can still be subject to dismissal if one 

of two grounds are shown that warrant a finding of abuse.
60

  First, a finding of abuse can be 

based on “whether the debtor filed the petition in bad faith.”
61

  Alternatively, a finding of abuse 

can be based on whether “the totality of the circumstances (including whether the debtor seeks to 

reject a personal services contract and the financial need for such rejection as sought by the 

debtor) of the debtor's financial situation demonstrates abuse.”
62

 A detailed analysis of the 

enumerated grounds for abuse has been a matter of great scholarly debate and is well beyond the 

scope of this article.
63

 

 

C.  Consumer Bankruptcy Filing Rates and Trends 

  

A cursory review of the total consumer bankruptcy filings, as reflected in Table 1, reveals 

that in most years from 1980 through 2005 the filings have increased.
64

  In 2005 the filings 

peaked to over 2 million as the implementation of BAPCPA loomed in late 2005.
65

  Post-Reform 

Act filings dropped dramatically,
 66

 but began to increase through 2010.
67

  In 2011 the filings 

dropped from 1.5 million to 1.3 and dropped to 1.1 million in 2012.
68

   The filing rates in 2013 

continue to be on a downward trend.
69

 

 

 

FIGURE 1 – TOTAL CONSUMER BANKRUPTCY FILINGS (1980-2012) 

 

 
           Source: Administrative Office of U.S. Courts  

 

As reflected in Table 1, the composition of filings, i.e. Chapter 7 versus Chapter 13, has 

remained relatively consistent most years since 1980 with 70.34% of filing having been under 

Chapter 7.   The composition of Chapter 7 filings dramatically increased in 2005 from 71.55% to 

80.02%.
70
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down to 58.42, but that decline was just temporary as the composition of Chapter 7 filings is 

averaging about 70% since 2009.
71

   

 

TABLE 1 – CHAPTER 7 CONSUMER-BANKRUPTCY FILINGS AS A PERCENTAGE 

OF TOTAL CONSUMER-BANKRUPTCY FILINGS 

 

Year % Year % Year % Year % 

1980 74.53 1989 71.49 1998 72.13 2007 60.90 

1981 72.00 1990 70.84 1999 70.62 2008 66.56 

1982 68.88 1991 71.02 2000 68.91 2009 71.48 

1983 69.23 1992 71.69 2001 71.08 2010 71.68 

1984 69.39 1993 70.19 2002 70.71 2011 70.43 

1985 70.26 1994 69.08 2003 71.19 2012 69.20 

1986 72.69 1995 68.37 2004 71.55     

1987 73.59 1996 69.38 2005 80.02 Avg 70.34 

1988 72.90 1997 70.95 2006 58.42     

                Source: Administrative Office of U.S. Courts 

 

It is interesting to note that despite the statutory options available and what appears to be 

extraordinarily high consumer filing numbers, only a fraction of individuals that could benefit 

from bankruptcy relief actually do file.
72

  It is a central thesis of this paper that there is an access 

to justice issue, particularly of Chapter 7, that does in fact limit the number of individuals that 

need to avail themselves of bankruptcy relief. 

 

D. Social and Economic Justification for Chapter 7 Bankruptcy 

 

Bankruptcy provides some minimal level of a social safety net.
73

  It is effectively the 

ultimate social safety net providing relief when other parts of the social safety net are not 

available or do not provide adequate relief.  When there are gaps in other components of the 

safety net, such as unemployment or healthcare insurance, consumer credit is used as a “self-

financed safety net.”
74

  When individuals cannot handle the burden of the “self-financed safety 

net” they seek protection under consumer bankruptcy.
75

  This safety net function is vital in the 

U.S., in fact, bankruptcy is “deeply woven in the American social safety net.”
76

   

Bankruptcy also serves as consumption insurance.
77

  By having a framework to resolve 

all debts in one proceeding through a discharge of some or all of an individual’s debts, a large 

drop in consumption when an individual experiences a drop in wealth or income can be 

minimized.
78

  The discharge will permit funds which would have to be used to repay debts to be 

used for consumption.
79

    

When we consider bankruptcy from a macro-economic vantage point it can also 

contribute to economic growth in the economy.  Without bankruptcy and other consumption 

insurance individuals financial problems may lead to long-term economic problems that impact 

their ability to work and maximize income potential over many years.
80

   Without income 

individuals will not be able to spend and consume.  Both of these activities are vital to continued 

growth in the economy.   

One of our economy’s basic macroeconomic goals is economic growth, which is 

typically measured by Gross Domestic Product (“GDP”).
81

  The largest component of GDP is 
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total expenditures.
82

  Household consumption is the largest (70%) of the four components that 

comprise total expenditures: consumption, investment, government purchases and net exports.
83

  

If households divert resources from current consumption to paying unsecured credit obligations 

they cannot effectively afford, those resources are not used for new consumption.  This will 

reduce, or at least not increase consumption, which will in turn cause the same effect, on total 

expenditures, i.e. leading to a reduction or not increase GDP.   This will have an effect on other 

aspects of the macro-economy including increased unemployment and this will further 

exacerbate the over problems and slowdown growth in the economy.  An accessible consumer 

bankruptcy system plays an important role in the overall economy and enhances economic 

growth.  

The two overriding objectives of American bankruptcy law, as noted above, are to 

provide debtors with the relief of a fresh start and to provide an equitable distribution of assets 

among creditors.
84

   The latter objective appears to be overshadowing, even robbing, the former 

objective of granting relief.   Senator Chuck Grassley’s Opening Statement at the Bankruptcy 

Reform Hearing on February 10, 2005 highlights the Congressional desire to limit access to 

bankruptcy.  Senator Grassley stated, “Most people think it should be more difficult for people to 

file for bankruptcy. Americans have had enough; . . .”
85

  In enacting BAPCPA Congress failed to 

balance the policy objectives of American bankruptcy law, as well as the impact such legislation 

would have on the social safety net or the macro-economy.   It opted for adding a host of barriers 

for relief to curtail the number of Chapter 7 filings.  

 

II. BARRIERS TO OBTAINING CHAPTER 7 RELIEF 

 

Congress drafted BAPCPA with the delineated goal of creating more barriers for debtors 

to discharge their debts in bankruptcy proceedings.
86

  BAPCPA expanded the grounds for 

dismissal of a chapter 7 bankruptcy.  It also burdened the debtor with additional administrative 

demands with increased financial disclosures.  Scholars have addressed increased administrative 

burden and its correlation to increased direct costs of filing for bankruptcy in the form of filing 

fees and attorney fees.
87

   All of these burdens curtail a debtor’s access to bankruptcy, thus 

thwarting access to justice.  In this section we address the barriers facing debtors who seek 

Chapter 7 relief.  

 

A.  Increasing Costs of Filing of Chapter 7 

  

 “[B]ankruptcy relief is not free.”
88

  The monetary costs associated with filing for relief is 

a significant barrier to obtaining relief.
89

    The monetary costs – attorney fees and other costs - 

are simply too high for many individuals, particularly lower income individuals.
90

 

 

B.  Attorney Fees 

 

Attorney fees associated of filing Chapter 7 have increased in light of the BAPCPA 

requirements.
91

  The exact magnitude of the increase is not known as the statistical work on this 

issue to date has varying results; however, most scholars view the increase as dramatic in light of 

BAPCPA.
92

  A post-BAPCPA pilot study in a single district found that Chapter 7 attorney fees 

increased after BAPCPA by 21.54%.
93

  A larger pilot study found Chapter 7 attorney fees 
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increased after BAPCPA by 53%.
94

  The General Accounting Office (GAO) conducted a study 

and found that the average attorney fee for Chapter 7 after BAPCPA increased by 51%.
95

 

Attorney fees for routine Chapter 7 cases are about $1,000
96

 and in some jurisdictions 

average more than $1000.
97

  Attorney fees in most Chapter 7 cases typically are required to be 

paid up front.
98

  Some individuals may not be able to raise funds to pay for legal services,
99

 

which limits a debtor’s ability to access relief through bankruptcy proceedings. 

  

C. Other Direct Costs 

 

Beyond attorney fees, other direct costs have risen in recent years, particularly since 

BAPCA.
100

  Required filing fees,
101

 credit counseling fees,
102

 debtor education fees
103

 and credit 

report fees
104

 all contribute to the overall cost of filing Chapter 7.  Just as with attorney fees, 

these additional direct costs have increased.  For example, in the a single district study in the 

Northern District of Alabama researchers found that the total direct access cost of filing Chapter 

7 increased by 32.73% after BAPCPA.
105

  A larger six district study found a 55% increase in the 

total direct access costs to Chapter 7 after BAPCPA.
106

 

Although the cost associated with each is relatively small,
107

 in the aggregate, coupled 

with the attorney fee, the total direct access costs associated with filing is substantial to an 

individual in financial relief.  The direct access costs can be a significant burden on individuals 

seeking bankruptcy relief.
108

  The cost increases may actually remove filing Chapter 7 as an 

option for some individuals.
109

 

 

D.  Statutory Hurdles to Paying for Chapter 7 

 

1. Discharge of Pre-Petition Legal Fees 

 

 One approach used to try to provide for payment of attorney fees that cannot be paid 

upfront prior to filing has been attorneys agreeing to accept payment of some or all of the 

attorney fee post-petition.  However, most courts have found that unpaid attorney fees for work 

associated with filing a Chapter 7 petition are discharged under the Bankruptcy Code.
110

  Both 

the Seventh
111

 and Ninth
112

 Circuits have expressly addressed this issue and both found that the 

pre-petition debt for attorney fees were discharged under the Bankruptcy Code.
113

  Furthermore, 

if the attorney attempts to collect the discharged debt such efforts will violate the automatic 

stay.
114

  Beyond the statutory problems under the Bankruptcy Code, attorneys may also find 

themselves with serious ethical issues because of their status as a creditor of their client.
115

   

 A small minority of courts have found that unpaid attorneys fees associated with the 

filing of a Chapter petition are not discharged under the Bankruptcy Code.
116

  In re Perry 

reasoned that a pre-petition attorney fee was nondischargeable because the fees were properly 

disclosed
117

 under Bankruptcy Rule 1016(b)
118

 and Bankruptcy Code 329(a).
119

 

 Some attorneys have addressed the issue by collecting checks pre-petition and then 

negotiating those checks post-petition for prepetition services.  Such arrangements are not a 

workable solution.
120

  Cashing the checks pre-discharge violates the automatic stay and cashing 

the checks post-discharge violates the discharge injunction.
121

     

 A few courts have permitted the payment of the balance of legal fees post-petition 

pursuant to a reaffirmation agreement.
122

  Under the Bankruptcy Code a Chapter 7 debtor can 

reaffirm a pre-petition debt.
123

  However, reaffirming an unsecured debt that will be discharged 
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seems to run counter to the very purpose of obtaining Chapter 7 relief.
124

  From the debtor 

perspective Chapter 7 is designed to provide a fresh start.
125

  Burdening debtors with unsecured 

debts post-filing, even an attorney fee related to bankruptcy services, greatly impacts the actual 

fresh start a debtor obtains.
126

  Furthermore, reaffirmations are only to be approved if they meet 

the “best interest” requirement of the Code.
127

  It seems that unsecured obligations would rarely, 

if ever, be in a debtor’s best interest to reaffirm.
128

  Finally, debtors are to be counseled regarding 

the reaffirmation by their attorney.
129

  It is impossible to see how a conflict of interest does not 

occur if the attorney is advising the debtor to reaffirm a debt owed to the attorney.
130

 

 

2. Prohibition on Paying fees from the Estate 

 

Another source of possible payment would be estate funds, however, attorneys are not 

able to use estate funds to pay fees.  Following the amendments to the Bankruptcy Code by the 

Bankruptcy Reform Act of 1994 (“Reform Act”),
131

 an increasing number of courts have found 

that Chapter 7 debtors' counsel are no longer allowed to be compensated for post-petition 

services from a debtor's estate regardless of the nature of the services themselves.
132

  Subsequent 

to the Reform Act the Supreme Court held that attorney’s fees cannot be paid from a Chapter 7 

estate except in limited circumstances.
133

  This was a considerable change in the law as most 

courts prior to the Reform Act allowed compensation out of the estate to Chapter 7 debtors’ 

counsel as long as the services rendered were of a benefit to the estate.
134

   The change in law has 

caused some problems for Chapter 7 debtors’ attorneys getting paid.
135

  This impacts access for 

at least some debtors.   

 

E.   Increasing Complexity and Pro Se Representation  

  

Since the enactment of BAPCPA, bankruptcy has become more complex.  Individuals 

that engage in self-representation are likely to complete the bankruptcy process 

unsuccessfully.
136

  Post-BAPCA empirical research confirms this.  A post-BAPCPA pro-se 

debtor has 16.62 greater odds of dismissal than a represented debtor.
137

  The greatest reason for 

dismissal is the failure to file required information.
138

  Although pro-se and represented debtors 

have cases dismissed for failure to file required information, the impact is much greater on the 

pro-se filer.  Post-BAPCPA 67.4% of dismissed pro-se Chapter 7 cases were dismissed for not 

filing information required by the Code.
139

  Pre-BAPCPA the dismissal rate for pro-se Chapter 7 

cases based on not filing required information was 31.9%.
140

  Debtors represented by counsel 

had a dismissal rate for not filing information of 33.3% post-BAPCPA and 15.1% pre-

BAPCPA.
141

  

 It has also been argued that with “minimal effort” individuals can file pro se.
142

  

“Theoretically, every debtor has access to the bankruptcy system because anyone can file pro 

se.”
143

  Consumer bankruptcy is a complicated area of the law
144

 and the mere ability to file does 

not mean an individual has been afforded the opportunity to avail themselves of all the “strategic 

advantages available under the bankruptcy rules.”
145

  In fact, many lawyers have difficulty with 

the many filing requirements in the Code and Rules.  To suggest a non-lawyer can navigate their 

way through consumer bankruptcy with ease and success runs counter to common sense.  Judge 

Lipez recognized this fact when he recently wrote:  “I doubt that bankruptcy individuals will 

ordinarily be able to navigate the complexities of the bankruptcy process on their own.”
146
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F.  Limited Pro Bono Services 

 

As outlined above, pro se filing is not a viable option for most individuals.  Likewise, pro 

bono legal representation is not a viable option for many debtors.
147

  Although bankruptcy clinics 

are a large component of consumer law clinics in the U.S.,
148

 the availability of free legal 

services are quite scarce.
149

  If they are available the criteria to have such services be available to 

a particular individual are very limited.
150

  Furthermore, the current economic crisis has led to an 

increase in demand for bankruptcy services and most bankruptcy clinics are able to represent a 

very small fraction of individuals that can benefit from relief.
151

  For example, at a typical 

bankruptcy clinic at the University of the Pacific McGeorge School of Law received over 1000 

inquires for bankruptcy assistance in year, but were only able to represent about 100 clients in 

the year.
152

   

Beyond the already stretched pro bono services generally in the legal field, BAPCPA 

may have actually made the availability of pro bono services more limited in the bankruptcy 

context.
153

  BAPCPA provided enhanced liability provisions for attorneys by requiring that the 

lawyer certify the accuracy of the schedules, certify a debtor has the ability make payments in 

reaffirmation agreements, and disclose themselves as “debt relief agencies.”
154

 These 

enhancements may have a chilling effect on some lawyers’ willingness to take on bankruptcy pro 

bono cases.
155

  Ironically, the economic downturn of 2008 has led to fewer attorneys handling 

bankruptcy pro bono cases because those that continue to practice consumer bankruptcy after 

BAPCPA have a booming business and do not take on pro bono cases.
156

 

Even if an individual can find pro bono legal assistance, the failure to pay the other direct 

access costs will likely lead to legal barriers to relief with dismissal of a case or closure without a 

discharge.  A filing fee can be waived for in forma paupis filers.
157

  However, such a waiver is 

quite limited.
158

  If the fee is not waived and unable to be paid, the case will be dismissed.
159

  

The credit counseling required to obtain a certificate for filing is to be provided without “regard 

to ability to pay the fee,”
160

 but it seems unlikely many individuals will receive the counseling 

for free.
161

  If a case is filed without a proper credit counseling certificate, the case will likely be 

dismissed.
162

  And if a debtor education course is not completed, the debtor will not receive a 

discharge.
163

  

 

G.  Chapter 13 and Fee Only Plans 

 

Some individuals who cannot afford to pay Chapter 7 attorney fees upfront may file 

Chapter 13 solely to pay the attorney fees.
164

 A Chapter 13 plan can provide for the payment of 

attorney fees over the life of the plan as opposed to upfront payment for Chapter 7 attorney 

fees.
165

  These Chapter 13 cases are really a Chapter 7 case disguised as a Chapter 13.
166

 

The fee-only Chapter 13 plan is not a workable solution to the access issue for a host of 

reasons.  First, some courts may not permit this practice under the theory that plans which do not 

propose to pay creditors overtime are not proposed in good faith.
167

  A second concern is that 

there may be overreaching, possible attorney abuse and self-dealing in such cases
168

 due at least 

in part to a potential principal-agent problem.
169

  Third, the attorney fee for Chapter 13 cases are 

substantially higher than Chapter 7 fees, at least two to three times higher than the typical 

Chapter 7 attorney fee.
170

  To use a method to achieve bankruptcy protection that is so much 

more expensive than other options wastes valuable resources of an already cash-strapped debtor.  

It imposes a very high opportunity cost on debtors making such a decision.    
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The most significant reason why Chapter 13 as an alternative to filing Chapter 7 is not a 

viable option is simple – Chapter 13 does not work in most cases.  There is a very high default 

rate in Chapter 13.
171

  Most research has found that two in three Chapter 13 cases fail to 

complete their Chapter 13 plan.
172

  Other estimates have been slightly lower.
173

   

Regardless of the exact number, Chapter 13 simply is not a workable solution for many, 

many individuals.  The primary reason why Chapter 13 plans fail is pretty self evident-inability 

to make plan payments.   In 2009 the Administrative Office of U.S. Courts estimated that, of the 

145,940 Chapter 13 cases that were dismissed, 71,114 were dismissed for inability to make plan 

payments.
174

 There is a near 50% dismissal rate based on a failure to make plan payments in 

Chapter 13 cases.
175

 The reasons for failure to complete a Chapter 13 plan payments stems from 

underlying reasons one would typically expect- unemployment, illness or other reductions in 

income.
176

  Others have suggested that the inability to make plan payments may also be based on 

“unrealistic plans that are doomed from the inception.”
177

  The evidence is strong, Chapter 13 is 

not quite as successful as policymakers would seem to think it is.
178

   

Logic supports the premise that the fee-only Chapter 13 debtor would have a much higher 

default rate and fail would likely occur quicker than non fee-only Chapter 13s.   If a debtor 

cannot afford to save enough to pay Chapter 7 attorney’s fees it seems the likelihood of making 

plan payments is quite low.
179

  The high default rate leads to wasted resources for the debtor, 

creditors and the court system, all for the benefit of the attorney.
180

  And, most importantly, the 

debtor is left in the same financial quagmire, if not in a worse position, then prior to their 

filing.
181

   

Although, some debtors may not be dismissed, but rather convert to Chapter 7
182

 and 

receive a discharge,
183

 other debtors are not as fortunate.  In the case of outright dismissal the 

debtor has no discharge of debts and likely will be in a worse financial position with a heavier 

debt burden as interest will have continued to accrue during the pendency of the Chapter 13 case, 

not to mention expending funds on Chapter 13 filing fees and attorneys’ fees.
184

  The failed 

Chapter 13 will have consequences on the ability to obtain relief in future filings in light of 

limitations on the availability of the automatic stay in successive filings.
185

   

The barriers to obtaining Chapter 7 relief are real.  They limit a person’s ability to access 

bankruptcy relief; in particular, these barriers limit a person’s access to the “fresh start” 

bankruptcy law seeks to bestow upon a debtor.  The limited access to bankruptcy relief 

undermines the vital role of consumer bankruptcy.  Why did Congress limit access to 

bankruptcy?  How has Congress understood bankruptcy relief, or what we call bankruptcy 

justice?
186

  We now turn to the question of access to justice in the context of consumer 

bankruptcy.  

 

III. REFRAMING THE ISSUE: ACCESS TO BANKRUPTCY JUSTICE 

 

A. Overview of Access to Justice 

 

Access to justice is a critically important concern in the evaluation of a legal system and 

its capacity to afford justice to its citizens.  Possibly the most central components of a just 

society are the legal procedures ensuring equal rights to its citizens of effective representation, 

access to reparation, and an impartial judge.   The U.N. has held that access to justice is a human 

right and “is essential for tackling the root causes of poverty.”
187

 The Universal Declaration of 

Human Rights sets forth principles of access to justice
188

 such as impartial tribunals (Art. 8),
189
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equality before the law (Art. 7),
190

 a right to due process (Art. 10),
191

 and the right to be 

presumed innocent in a criminal action (Art. 11),
192

 among others.  Although “access to justice” 

is often viewed in procedural terms, it is more than procedural issue and appeals to a sense of 

social justice.  The matter of whether a society should forgive debtors or not, or creates barriers 

for debtors to obtain relief, is more than an economic or legal issue.  It is a matter of what society 

values; it is a matter of social justice.
193

  

What does it mean to have “access to justice” for consumer debtors?
194

  Does access to 

justice imply equal access to bankruptcy relief?  Deborah L. Rhode, in her scholarship on access 

to justice issues, argues that “Equal justice under the law is a principle widely embraced and 

routinely violated.”
195

 She has observed that an estimated 80 percent of the poor and the majority 

of middle-income Americans have need of legal aid, but have no access to it because they cannot 

afford it.
196

 Rhodes points out how the inadequacy of basic medical services has generated much 

debate whereas the lack of legal service in the United States has garnered very little attention.
197

  

This holds true for access to justice when it comes to Chapter 7 bankruptcy filings.
198

  An 

estimated 30 percent of debtors who would meet the means test, and thus qualify for Chapter 7 

discharge, cannot overcome the barriers and obstacles addressed above.
199

   They, therefore, 

forfeit the opportunity to access justice.   

The issue of accessing bankruptcy justice begs the following question:  is justice 

achieved when a debtor no longer has to make good on his/her financial obligations?  This 

question invokes an important analysis of the twin policy goals of BACPA—granting a “fresh 

start” and achieving equitable distribution of assets among creditors.   In the context of 

bankruptcy, a debtor faces the problem of not being able to pay her obligations.  What recourse 

does she have?  What recourse does the creditor have?  Either the problem is resolved with 

judicial intervention or in the state of nature, i.e., without judicial intervention.
200

  

In this section, we first explore the U.S. legislative history of major bankruptcy reform in 

the United States with the purpose of highlighting patterns of Congressional control of the gate 

to access to bankruptcy.  Congressional history shows a pattern of the U.S. government granting 

access to a “fresh start” for debtors, but then swiftly repealing it.  We then explore the 

foundational sources of bankruptcy justice and the various conceptions of bankruptcy justice.  

The principal question being: what is bankruptcy justice?  We then examine the question of who 

should have access to bankruptcy justice as understood under the rubric of the “fresh start” 

policy.  We conclude our discussion about access to justice by addressing the denial of access to 

bankruptcy justice through legislative barriers and statutorily constructed delays to access to 

bankruptcy justice.   

 

B. Legislative History of Bankruptcy Reform and Access to Bankruptcy Justice 

 

The bankruptcy policy goal of affording a debtor a fresh start has largely remained 

constant in the U.S.  So too have the philosophical underpinnings of bankruptcy law remained 

the same over time.  However, two divergent issues have governed the minds of legislators since 

the enactment of the first bankruptcy laws.  The competing issues are eligibility for relief and 

scope of relief.  Congress has served the role of a seesaw, or pendulum, moving back and forth 

on scope and eligibility.
201

  By necessity, Congress has repeatedly responded to an ever-changing 

economic landscape; however, their response has been ambivalent on the question of providing 

permanent access to bankruptcy justice.  As a consequence, access to relief through bankruptcy 

has increased or decreased over time depending on the philosophical views of Congress as to 
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whether access to bankruptcy justice should be afforded to American citizens.  These views can 

be seen by examining the legislative history of bankruptcy.     

Initially, bankruptcy was viewed as a semi-criminal act; today, even with the increased 

barriers of BACPA, US law and policy is more focused on relieving or restructuring repayment 

of the debts of an individual, family, or business from heavy financial loss.  Before ratification of 

the United States Constitution, and for some time after, bankruptcy proceedings favored the 

creditor.   Seen in historical context, today’s bankruptcy laws favor the debtor even with the 

barriers and obstacles they impose.  However, as will be addressed below, social and economic 

justice demand increased access to bankruptcy justice.  

 

Bankruptcy Act of 1800   

 

Congress was empowered under Article 1, Section 8, Clause 4 to enact “uniform laws on 

the subject of Bankruptcies.” Federal district courts have jurisdiction over bankruptcy matters.
202

  

Congress first addressed the issue of bankruptcy with the enactment of the Bankruptcy Act of 

1800.
203

  The Panic of 1796 and 1797 (“Panic”) spurred this legislation into enactment.  The 

Panic was a number of economic downturns.  The primary culprit of the Panic was a land 

speculation bubble that burst in 1796.
204

  Prominent Americans were placed in debtor’s prison 

for their inability to repay debts.
205

  Robert Morris and James Wilson, both signors of the 

Declaration of Independence, were among the prominent.
206

  Robert Morris, known as a primary 

financier of the American Revolution, spent three years in debtor’s prison whereas Supreme 

Court Justice, James Wilson, dodged the law and escaped what would have become a similar fate 

as Morris.
207

  However, access to the discharge of debts was not allowed to the likes of Morris.  

The Act of 1800 was a creditor’s remedy.
208

  Debtors would benefit only at the mercy of the 

creditor.
209

  A discharge of the debts
210

 and the person were allowed, so long as the creditors, 

bankruptcy commissioners, and the federal district judge approved.
211

  Nonetheless, unlike the 

2005 bankruptcy reforms, the reform of 1800 was arguably compelled by the lack of access to 

bankruptcy justice.  A sense of social and economic justice arguably pushed earlier congressmen 

to relieve persons of crushing debt and prison time.  The Bankruptcy Act of 1800 did not provide 

much relief to debtors; it was largely a dispute resolution framework for debtors and creditors 

and was repealed in 1803 due to a lack of appetite for debtor’s relief.  Relief was limited to 

traders and provided only for involuntary proceedings.  An example of what little relief the Act 

of 1800 offered is illustrated the incarceration rate of the time—some 2,000 delinquent debtors 

by 1816 were incarcerated in the State of New York alone.
212

 Many died in debtor’s prison.
213

 

However, access to bankruptcy relief would begin to seep into the conscience American 

bankruptcy law.   

 

The Bankruptcy Act of 1841 

 

The Bankruptcy Act of 1841
214

 served as a significant step to allow more access to 

bankruptcy.  The major innovation of the Act of 1841 was its allowance for voluntary 

bankruptcy.
215

  Scholars have called it a “watershed event in bankruptcy history.”
216

  For the first 

time, debtors on their own initiative without the creditor’s consent, could file for bankruptcy and 

obtain relief.  The door to access was now open.  Eligibility was offered to “all persons 

whatsoever . . . owing debts . . .”
217

 The Act still reserved for creditors much power by allowing 

a creditor to block a discharge.
218

  However, future bankruptcy proceedings would always 
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provide for voluntary bankruptcies.  Once the goal of providing debtors with relief, the Act of 

1841 was quickly repealed in 1843.  Nonetheless, a more liberal conception of the “fresh start” 

policy was now cemented in the American imagination of bankruptcy social policy.  

 

The Bankruptcy Act of 1867 

 

With the repeal of 1843, and no political appetite for a federal bankruptcy law, access to 

bankruptcy relief was closed.  Eligibility and scope was not only diminished, but was eliminated.  

However, the devastation of the Civil War would change the American mindset leading 

Congress to enact the Bankruptcy Act of 1867.
219

  The Act of 1867 broadened access to 

bankruptcy in the United State than had been seen before—states could now discharge pre-

existing debts,
220

 states could also discharge the debts of non-residents.
221

  The Act included both 

voluntary
222

 and involuntary
223

 bankruptcy.  Congress did not include the Act of 1841’s 

prohibition of involuntary bankruptcy to merchants, thus promulgating a broader notion of social 

justice in bankruptcy law.  Now any creditor was subject to the threat of involuntary bankruptcy.  

The Act of 1867 also allowed provision for corporations.
224

  Possibly most important for 

advocates of access to broader relief in bankruptcy, the list of acts of bankruptcy, supporting an 

involuntary petition for bankruptcy, was extended significantly compared to the prior bankruptcy 

legislation.
225

 Sadly, like with the 2005 reform, the Act of 1867 provided an approximate one-

third of eligible debtors discharge.
226

   Discharge was not easily accessible.  Regardless of the 

limited access to relief, creditor’s again won the day by garnering the public’s attention with 

their overwhelming criticism of the federal bankruptcy law.
227

 

Congress repealed the Act of 1867 in 1878.
228

  The 1874 amendments to the Act of 1867 

were also discharged in the 1878 repeal.  However, before the repeal of the Act of 1874, 

Congress made a significant step by enacting the “composition agreement” in the 1874 

amendments.
229

  The composition agreement did not allow for full discharge, but broadened 

access to bankruptcy relief by allowing debtors to pay a percentage of her debts over time while 

retaining her property.  The composition agreement would form the legal framework for the 

future “reorganization” bankruptcy provisions.  However, by 1878, access to federal bankruptcy 

relief was again afforded to no debtors.   

  Congress had a history of debating the extent of eligibility and scope of bankruptcy relief, 

but as the history of bankruptcy law through the 19
th

 century, Congress sought to abdicate 

authority over bankruptcy laws to the states.  Federal bankruptcy law did not provide stability or 

predictability, but served only as a temporary relief.  Access to justice issues in bankruptcy law 

was either non-existent, or extremely limited to debtors.  From the date of ratification of the U.S. 

Constitution to the Bankruptcy Act of 1898,
230

 also known as the Nelson Act, there was no 

permanent federal bankruptcy law.  Until the year 1898, Congress had only afforded some type 

of eligibility and scope of relief to debtors for a mere16 years of the country’s history.
231

   

Bankruptcy became more stable with the enactment of the Bankruptcy Act of 1898.  

Congress would not repeal the Act of 1898 until 1978, when it replaced the Act of 1898 with the 

Bankruptcy Reform Act of 1978.
232

  However, in 1938 in particular, Congress made substantive 

amendments to the Act of 1898, whereupon access to bankruptcy relief was expanded.   

 

The Bankruptcy Act of 1898  

 



14 

 

The Bankruptcy Act of 1898 provided for greater access to bankruptcy relief, although 

the barriers to access relief were still tremendous.  Whereas previous acts of Congress made it 

difficult, if not impossible, for debtors to obtain a discharge of their debts.  The Act of 1898 

removed many barriers, abolishing the conditions of consent or approval of the creditor, and 

limited the barriers to access discharge.  Congress expanded eligibility and thus granted a 

discharge of debt except in the event the debtor committed a crime or fraud.
233

  Congress 

expanded the scope of access to discharge by designating fewer debts as non-dischargeable.
234

 

Expansive access to bankruptcy relief was offered to “any person who owes debts, except a 

corporation.”
235

 The 1898 Act also capped amount of fees an attorney or other professionals 

could be paid.
236

 

From 1898 to the Reform Act of 1978, Congress enacted several pieces of legislation 

seeking to temper the “pro-debtor” legislation of 1898.  Congress limited access to bankruptcy 

relief for debtors by creating more grounds of denial of discharge or by adding debts to be 

excepted for discharge.
237

  Congress strengthened the penal provisions and ultimately failed to 

see repeal of federal bankruptcy law.
238

   

 

The Bankruptcy Act of 1938 and the 1970 Amendments 

 

Congress passed the Chandler Act of 1938.  This Act gave unprecedented authority to the 

Securities and Exchange Commission in the administration of bankruptcy filings.  This act 

expanded voluntary access to the bankruptcy system, but enhanced the complexity of bankruptcy 

proceedings, necessitating legal counsel to help the debtor navigate bankruptcy proceedings.   

While Congress amended bankruptcy laws various times over the years, the 1970 amendments 

should be noted.
 239

  They provided the debtor with teeth to enforce and protect her right to a 

discharge of her debts.  U.S. Bankruptcy law had come a long way from its first law in 1800—a 

creditor’s act—to 1970 where statute afforded a debtor recourse to preserve her right to access 

bankruptcy relief.   

 

The Bankruptcy Reform Act of 1978 

 

The Bankruptcy Reform Act of 1978
240

 brought about the most significant reform to its 

date.  It replaced the Act of 1898.  A notable feature of the Act of 1978 was its attorney fee 

arrangement.  Instead of capping fees, the Act removed such a cap.
241

  The underlying premise 

was that debtors should be able to seek the best legal counsel, thus allowing a competitive fee 

structure.  The Act of 1978 also encouraged Chapter 13 readjustment of debts, and discouraged a 

Chapter 7 discharge.  Congress sought in this Act continued to strike a balance between debtors’ 

and creditors’ interests, but primarily seeking the equitable distribution of assets among 

creditors.  Congress hoped that creditors would be paid more through Chapter 13, hence its 

encouragement.  However, in the ensuing years with its increased bankruptcy filings, the credit 

industry would jockey its influence in Congress, seeking harsher penalties for debtors.     

The next set of bankruptcy reforms were the passing of BAPCA in 2005.  They are also 

the most recent.  As already noted and discussed, BAPCA limits access to bankruptcy justice.  

This limitation has halted progress in offering access to bankruptcy relief.  The credit lobby won 

the day.  American bankruptcy history shows a crescendo of access to justice only to be reversed 

in 2005.  What are the foundational, philosophical sources driving Congress’s conception of 

access to justice?  Understanding possible answers to this question can help clarify why policy 
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makers choose the direction they take in the bankruptcy debate on access to justice.  We now 

attempt to address this question.   

 

C. What Access to Justice in Bankruptcy Court? 

 

Access to justice scholarship is extensive.  Much of the research concerning access to 

justice raises questions about the following: is effective access to justice necessary?
242

  Of what 

does effective access consists.
243

 Are lawyers necessary for effective assistance?
244

  Should there 

be a guaranteed right to counsel in civil matters?
245

  Is access to justice a procedural concept?  Is 

the issue of access to justice a narrowly tailored discussion about individuals, or is it about a 

broader notion of inequality.
246

 Should technological innovation provide greater access to 

justice?
 247

  Should there be more access, or a reduction of barriers to access, with new 

advancements in technology?
248

  Another important set of questions is whether or not access to 

justice is afforded to persons with disabilities
249

 or immigrants.
250

  We are addressing access to 

justice in the context of bankruptcy proceedings in the United States.  

 Relatively fewer scholars have addressed the narrower issue of access to justice in the 

context of bankruptcy in the United States.
251

  The most substantive discussions address barriers 

to bankruptcy justice and empirical analyses of consumer bankruptcy.  Very little discussion 

addresses the foundational or philosophical sources to access to bankruptcy justice.  For 

example, Richard I. Aaron argues that BAPCPA denies access to consumer bankruptcy relief and 

therefore denies many American citizens justice.
252

  He argues that bankruptcy should be 

available to those who cannot legitimately pay their debts, but that bankruptcy should not be 

available for those who are simply unwilling to pay their debts.
253

  However, while Aaron does 

address some barriers to access to bankruptcy justice, he does not address the philosophical 

justifications, or foundational sources, for his argument.  Matthew J. Fischer explores access to 

bankruptcy justice in the context of the Equal Access to Justice Act, but does not address 

foundational sources to the access to justice problem, or the barriers that BAPCPA pose for 

prospective consumer debtors.
254

  The Honorable Marcia S. Krieger makes the argument that the 

United States bankruptcy courts are courts of equity, and thus by their equitable nature, are 

rooted in various conceptions of social justice.
255

  A. Mechele Dickerson explores the racial 

biases in U.S. bankruptcy laws in her discerning scholarship.  She argues that “the Ideal Debtor 

is white, and for that reason, race matter[s] in bankruptcy”
256

 and that “bankruptcy laws likely 

will continue to disproportionately benefit white debtors” in the United States.
257

  

 

D. Fresh Start as Social Justice 

 

The most exploratory scholarship in the context of bankruptcy justice addresses the 

bankruptcy “fresh start” policy.  U. S. bankruptcy law provides forgiveness of one’s debts and 

bestows on a debtor a financial “fresh start,” meaning her pre-petition debts are discharged and 

she retains her post-petition earnings.
258

  The Supreme Court has explained the purpose of the 

bankruptcy “fresh start” policy in various cases,
259

 notably in Local Loan Co. v. Hunt:  [I]t gives 

to the honest but unfortunate debtor . . . a new opportunity in life and a clear field for future 

effort, unhampered by the pressure and discouragement of preexisting debt.”
260

  In an earlier 

case, Williams v. United States Fidelity & guaranty Co., the Supreme Court acknowledged one 

of the chief policies of bankruptcy law is to “relieve the honest debtor from the weight of 



16 

 

oppressive indebtedness and permit him to start afresh, free from the obligations and 

responsibilities consequent upon business misfortunes.”
261

  

Many scholars have addressed the meaning and limitations of the fresh start policy.
262

  

While the fresh start policy is not guaranteed or absolute, such as the case with alimony and 

student loans,
263

 it provides powerful economic relief to qualifying overburdened debtors and 

can serve as the ultimate safety net.
264

  When an individual debtor can no longer meet financial 

obligations, due to health problems or economic downturns, among other reasons, bankruptcy’s 

fresh start policy provides broad protection to debtors who may not otherwise find relief—thus 

essentially remaining imprisoned to creditors—and may unnecessarily rely on welfare 

programs.
265

  Limiting the qualifications for debtors to access relief, or delaying a fresh start, 

may render meaningless the fresh start policy and can increase costs of other welfare 

programs.
266

   

BAPCA discharge policy purposefully provides a less charitable fresh start to individual 

debtors than it did prior to the reform, which, arguably, is a reflection of Congress’ conception of 

social justice.  The fresh-start policy is designed for the poor, but with increased financial and 

dilatory barriers, as discussed above, the poor often cannot access a fresh-start.  What 

understanding of justice has driven Congress to limit, if not quash in many instances, the fresh 

start policy?  

 

E. Foundational Sources of Access to Bankruptcy Justice  

 

Scholars and legislators are at an impasse on how to understand and legislate bankruptcy 

law; in particular, what qualifications a debtor must meet before being granted a discharge of her 

debt.  As can be seen in early American history, bankruptcy was available on a limited basis for 

very short periods of time.  It served as a tool to aid the economy.  As Douglas Baird and 

Thomas Jackson argue,
267

 in what has been deemed a normative theory,
268

 the purpose to have 

bankruptcy laws is to collect debt.  This purely economic view prevailed for most of early 

American history.
269

  Over time, bankruptcy relief was less an economic stimulus than it was an 

expression of social justice—it was now a matter of doing the right or moral thing, i.e., to 

provide relief to overburdened, and overwhelmed debtors.  Nevertheless, the economic view, as 

bolstered by the credit industry, may have had, and may currently have, more supporters.  That 

support notwithstanding, scholars have developed competing philosophical justifications for 

bankruptcy relief.
270

  Donald Korobkin argues that bankruptcy law is more than a simple 

response to the economic problem of debt collection, but can also be seen as communal response 

driven by social justice to achieve.
271

  When seen in this light, for Korobkin, bankruptcy law and 

policy becomes “a process for rendering richer, more informed decisions to govern the 

relationships of all persons affected by financial distress.”
272

 Elizabeth Warren argues against the 

economic justification of bankruptcy.
273

  She concludes that no one theory can describe the need 

and purpose of bankruptcy law.
274

   For those legislators unpersuaded by non-economic or social 

justice arguments, the economic tool bait has persuaded.  Congress’s explicit goal with BAPCPA 

of 2005 was to reduce the number of consumer bankruptcy filings, in particular, chapter 7 filings 

(i.e. discharges).
275

  Congressional history also shows a deep reticence to provide bankruptcy 

relief in the 18
th

 and 19
th

 centuries.  The 20
th

 and now 21
st
 centuries show a philosophical 

acceptance of permanent access to debtor’s relief.   

There is another understanding as to why many early Americans believed access to 

bankruptcy was a good policy.   Some early Americans believed they were under a spiritual or 
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religious injunction to forgive others, and more particularly, other’s debts.
276

  The idea of 

granting another a “fresh start” or “redeeming” another or making intercession on behalf of 

another, was believed to be inherently Christian, if not Jewish.  It can be argued that, as a result 

of religious influence, bankruptcy law and policy has been influenced by a religious belief 

associated with forgiveness.  Christianity is the predominant faith in the United States.
277

  With 

this argument in mind, American bankruptcy law did not originally adopt a Judeo-Christian view 

of debtor-creditor law.
278

 Discharge policy did not exist.  As American Bankruptcy law and 

policy evolved, its “fresh start” policy evolved.  Today the current “fresh start” policy under 

BAPCPA exceeds the benefits offered debtors as set forth in the Old Testament, or 

Pentateuch.
279

  Steven Resnicoff identifies argues that some correlation exists between the 

influence of the Pentateuch (or the first five books in the Old Testament) at least four major pro-

debtor policies to which American law and Christian and Jewish scriptures now agree.
280

  They 

are as follows: “(1) a debtor’s immunity from involuntary labor, imprisonment or corporal 

punishment;
281

 (2) a debtor’s right to certain exempt property;
282

 (3) a debtor’s protection from 

creditor harassment; and (4) basic support of a debtor’s financial rehabilitation.”
283

  

 The notion of Jubilee is set forth in Leviticus 25: 8-13.
284

  Jubilee was a year designated 

for universal pardon, which was to include not only sins, but also debts.  While this tradition no 

longer appears to be observed as it was historically observed, influence of the tradition can still 

be seen in various religious traditions today.
285

   

While various economic and non-economic sources have informed some type of 

American conception of bankruptcy justice, today’s America seems to be driven by competing 

claims about bankruptcy justice.  Certainly the economic versus non-economic claims as 

discussed above remain forceful in today’s discussion about bankruptcy law, in particular, what 

to do with the fresh start policy.  However, a newer and possibly stronger notion of justice in the 

form of liberal egalitarianism may be the primary driver.   That is to say, the current fashion of 

contemporary conceptions of justice since the publication of John Rawls’ A Theory of Justice in 

1971.
286

 John Rawls writes in the opening section of A Theory of Justice that 

Justice is the first virtue of social institutions, as truth is of systems of 

thought.  A theory however elegant and economical must be rejected or 

revised if it is untrue; likewise laws and institutions no matter how 

efficient and well-arranged must be reformed or abolished if they are 

unjust.  Each person possesses inviolability founded on justice that even 

the welfare of society as a whole cannot override.  For this reason justice 

denies that the loss of freedom for some is made right by a greater good 

shared by others.  It does not allow that the sacrifices imposed on a few 

are outweighed by the larger sum of advantages enjoyed by the many.  

Therefore in a just society the liberties of equal citizenship are taken as 

settled; the rights secured by justice are not subject to political bargaining 

or to the calculus of social interests.
287

 

 

In short, bankruptcy’s fresh start policy may not be so much about liberty as it is about equality.  

This point has also been made by Ronald Dworkin.
288

  It is the moral significance, not the 

economic significance, of the human person that is at the heart liberal egalitarianism.   

While some view contemporary conceptions of justice as a limited, liberal view of 

justice, such as what Rawls propounds, it can be argued that within the liberal family of justice 

can be found the likes of Friedrich Hayek,
289

 Karl Popper,
290

 and more recently, Robert 
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Nozick
291

 and Michael Sandel.
292

 Arguably these two are much closer to older tradition of 

classical liberalism of the 19
th

 century, a la J.S. Mill.  While Hayek and Popper could be center 

stage, as their epistemological liberalism may have informed a conservative Congress’ desire to 

increase barriers to Chapter 7 filings; Rawls, and his progeny who have developed and extended 

his legacy, provide a far more persuasive conception of justice, which is more aligned with the 

non-economic justifications of bankruptcy relief.  Bankruptcy may very well be, at its roots, the 

domain of political theorists addressing the problem of equality.  No matter how the argument is 

sliced, the question is, why allow some relief from their debt, and others no relief?   

While we do not address the underlying reasons that have led scholars and policymakers 

to move away from the “economic view” to a more egalitarian or social justice view, we do 

address possible philosophical drivers that may have informed the reasoning and decision 

making of scholars and policymakers.   We suggest that more modern, liberal conceptions of 

justice have shaped bankruptcy law and policy, along with, to some extent, pro-debtor features in 

American religious belief.  As an increased sense of social justice and equality has breached the 

American conscience, an increase to access to bankruptcy justice has been realized.  The 

exception being the reforms of 2005 (BAPCA).   

 

F. Access to Justice Denied 

 

The relatively high financial cost of filing bankruptcy, the inability to get paid from the 

estate and discharge of attorneys’ fees results challenges to attorneys to getting paid, and, for 

individuals being able to afford to pay for legal services in many cases.  The true problem is not 

the challenge to payment of the attorney in and of itself, but rather, the underlying result that 

occurs.  This leads to a problem with access the Chapter 7 relief for some individuals.
293

    If 

inability to fund the cost of filing Chapter 7 leads to access to justice issue
294

 reforms need to be 

considered to address the inability to fund the cost of Chapter 7.   

It has been suggested that there are no access to Chapter 7 issues because there is a lack 

of empirical data to support the proposition.
295

  The lack of empirical evidence does not mean 

there is no access problem.   It would be quite a challenge to collect data on individuals that did 

not file Chapter 7 due to lack of access.
296

  As outlined above there are several factors, beyond 

the increased attorney fees and other costs,
297

 that indicate access issues have become for acute 

in the bankruptcy field in recent years.   

 

G.  Access to Justice Delayed 

 

The increased attorney fees and other costs, even if not a barrier to relief, may defer the 

filing of bankruptcy for some debtors.
298

  Delayed access to justice presents a host of problems.  

The delay in obtaining relief can lead to social losses such as unproductive use of human capital 

during the delay.
299

  For example, if a small business person, an entrepreneur, defers filing to 

raise funds for the costs associated with filing, during that period the entrepreneur is not able to 

move on to new endeavors or new employment opportunities.  In such instances the delay in 

filing leads the loss of the external benefit provided by the entrepreneur if he or she was able to 

use his or her human capital in the most productive way.
300

    

Even if an individual is not an entrepreneur or delayed in employment opportunities, 

other stresses on the household due to the continued financial distress likely occur during the 

delay.
301
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IV. PROPOSED STATUTORY REFORMS  

 

A.  Excepting Attorney Fees from Discharge 

 

To address the underlying issue of paying attorneys and helping debtors pay attorneys, 

and to hopefully increase access is for Congress to modify the dischargeability of attorney 

fees.
302

  Prior have proposed such reforms, but the bills have not been enacted into law. For 

example, the Medical Bankruptcy Fairness Act of 2009 (“MBFA”)
303

 included a provision 

excepting from discharge a debt “incurred by a debtor relating to attorneys fees generated as 

result of the debtor’s filing of a petition under chapter 7.”
304

  

Excepting attorney fees from discharge is not a silver bullet to the access issue, but it 

should help improve access by encouraging lawyers to take cases in which payment will made 

overtime.
305

  Otherwise a lawyer that is not paid upfront and knows the debt is dischargeable, 

like any other lender in such a position, will either raise the fee associated with filing to take into 

account the risk of non-payment or simply not take a case due to the risk of non-payment.
306

  

The statutory exception to discharge may very well reduce the attorney fee in particular 

legal markets and increase the quantity of bankruptcy demanded and supplied.  The economic 

reasoning is straightforward.  Consider the hypothetical market for Chapter 7 legal services.  The 

market supply of Chapter 7 bankruptcy is the availability of legal services for filing, which is 

based primarily on the availability of bankruptcy suppliers (attorneys willing to file cases).
307

  

The fees in a particular legal market are subject to court review, there are no apparent barriers to 

entry and exit of bankruptcy suppliers, which results in same approximate fee is charged for 

routine cases.
308

   Individual attorneys cannot typically impact the price in a particular market.
309

  

The market price is the market supply curve in a particular market.
310

  In the typical legal market 

the supply for routine Chapter 7 services is highly price elastic, if not perfectly elastic as 

depicted by a horizontal supply curve.
311

  

The demand for Chapter 7 bankruptcy has been characterized as highly inelastic, if not 

perfectly inelastic.
312

  This may hold true for some segments of the population but the conclusion 

is likely too simplistic.  The elastic of demand for Chapter 7 protection depends on whether 

Chapter 7 protection is a necessity and the ability to raise funds to file for relief.  

If Chapter 7 relief is truly a necessity and there is no other close substitutes to address 

their financial problems then it would be expected to be highly inelastic.  However, this would 

only apply if the individual can raise sufficient fund to file for Chapter 7 relief.  Some of the 

middle class would likely fit into this category.     

Consumer bankruptcy would also be highly inelastic for upper income individuals. These 

individuals can raise funds for filing.   Chapter 7 relief may not be a pure necessity for 

individuals in this group as they may be able to have other options to deal with their financial 

problems.  Nevertheless, the price increases and costs associate with filing would likely not be 

enough so that individuals in this group are responsive to the price change.  For this group 

demand may be perfectly inelastic. 

The rest of the population—many in the middle class and working poor that cannot raise 

sufficient funds to file for relief --- the demand for Chapter 7 bankruptcy is likely elastic.  

Individuals in this group have some income and may be able to address financial problems, albeit 

perhaps ineffectively, over time.  They can often tread financial water, although they may well 

benefit from Chapter 7 relief.    These individuals are likely price responsive.  The exact slope of 

the demand curve will vary from legal market to legal market.   
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 Combining the market supply curve and the market demand curve for those that are price 

elastic shows how making attorney fees nondischargeable likely will lead to an increase in the 

supply of legal services.  This shift downward in the supply curve will lead to a lower attorney 

fees and increase the number of Chapter 7 filings in particular legal market.   

 

B.  Permitting Payment from Estate 

 

Changing the statutory framework regarding paying from the estate will not have as a 

dramatic impact as modifying the dischargeability of attorney fees.  Most cases are “no asset” 

cases meaning that there are no estate assets available to distribute to creditors.
313

  Therefore, in 

most individual Chapter 7 cases there is no source of estate funds to pay attorneys.
314

  

Nevertheless, in some cases it will open this as an avenue to pay for an attorney and it will add 

consistency in the treatment of debtor’s attorney fees under the various chapters of the code. 

The statutory solution is straightforward.   Payment of professionals out of the estate are 

governed by several Code sections, particularly Sections 503(b) and Section 330(a).  Section 

503(b) provides in relevant part: 

  (b) After notice and hearing, there shall be allowed administrative 

 expenses ..., including-- 

                              *   *   *   *   *   * 

   (2) compensation and reimbursement awarded under section 

330(a) of this title.
315

 

Section 330(a) provides in relevant part: 

In a chapter 12 or chapter 13 case in which the debtor is an 

individual, the court may allow reasonable compensation to the 

debtor's attorney for representing the interests of the debtor in 

connection with the bankruptcy case based on a consideration of 

the benefit and necessity of such services to the debtor and the 

other factors set forth in this section.
316

 

Section 330 should be amended to include chapter 7.  In cases where funds are 

available and the services are beneficial and necessary such services would be 

compensable along with other Section 503(b) administrative expenses. 

 

This modification of the Code would address several concerns raised in not permitting 

Chapter 7 attorney’s s from the estate.  First it has been argued that “[i]t is incongruous that 

Congress would remove the right for a Chapter 7 debtor's attorney to be compensated and add 

the right for a Chapter 12 and Chapter 13 debtor's attorney to be compensated.”
317

    A second 

major criticism is that “[i]t is inequitable since a Chapter 7 debtor still has duties to perform 

which require the services of an attorney.”
318

  

 The third primary criticism is that the “result is inconsistent with other provisions of the 

Bankruptcy Code.  Section 329 of the Bankruptcy Code allows a debtor's attorney to receive a 

retainer in connection with services to be rendered.  It would be inconsistent to allow a Chapter 7 

debtor to be allowed to be compensated from a pre-petition retainer, but, not from the assets of 

the debtor's estate.”
319

  The difficulty with this argument is that any portion of a flat fee collected 

or “retainer” paid pre-petition which has not been earned as of the date of the petition is property 

of the estate.
320

    Prior to the Reform Act courts which allowed payment from any excess non-

earned pre-petition retainer for post-petition services under Section 330 and Section 503(b) just 



21 

 

as payment for such services were allowed out of any other estate assets.  The Code bars 

payment for post-petition services from property of the estate and thus any payment from the 

excess “pre-petition” retainer for post-petition services is barred as well.
321

  There is no legal 

distinction from being paid out of the excess unearned pre-petition retainer and being paid from 

other assets or monies of the Chapter 7 debtor on the date of the petition as both are property of 

the estate.   Modifying the Code by permitting Chapter 7 attorneys to share with other 

administrative expenses would eliminate this problem. 

 

C.  Reducing Other Direct Costs 

 

The statutory reforms advocated will not in and of themselves fully address the 

increasing access to justice issues associated with Chapter 7 relief.  Nevertheless, they should 

eliminate several statutory barriers to obtaining legal representation.  Policymakers need to 

consider other areas of reforms that can help increase access to obtaining relief. Other statutory 

changes to the Bankruptcy Code should be considered.  There are certain provisions added by 

BAPCPA that do nothing more than create artificial hurdles to obtaining relief and increase the 

costs of filing 

 

1.  Filing Fees and In Forma Pauperis 

 

Parties commencing a Chapter 7 case must pay a filing fee.
322

  The current Chapter 7 

filing fee is $306.
323

   This cost may seem small, but in the context of an individual in dire 

straight, paying the filing fee can be challenging.
324

  Some debtors avail themselves of the ability 

to pay the fee in installments once the case in filed.
325

  However, for others, the cost may be too 

high and seek a waiver of the filing fee,
326

 in forma pauperis status.
327

  

Although there is statutory authority to waive a filing fee, the parameters of the waiver 

are very strict.  Only individuals that have income “less than 150 percent of the income official 

poverty line. . . applicable to a family of the size involved and is unable to pay that fee 

installments”
328

 are able to qualify for a waiver.   

There are several problems with the waiver provision.
329

 First, the mechanics of showing 

that a debtor meets this standard is quite complex and involves correctly completing the 

schedules in an accurate and complete manner.
330

  This is quite challenging for a pro se debtor.  

Second, only the poorest of the poor would qualify because even if they meet the 150% 

threshold, showing that they are unable to pay the fee in installments seems unlikely in many 

cases.
331

  Third, courts are not required to waive the fee if a debtor satisfies the criteria.
332

 

The waiver requirements should be modified in several ways.  First, a simple on page 

form should be developed that a pro se debtor can complete it to show how they are eligible 

under the waiver provisions.  Second, the waiver of the fee should not be linked to ability pay the 

fee in installments.  The debtor’s financial situation should be examined on the day of filing 

without projecting into the future.  Third, upon a showing that the statutory threshold is satisfied, 

courts should be required to waive the fee.  The changes will make waiver more accessible. 

  

2.  Credit Counseling  

 

The credit counseling requirement is another good example of an area of needed reform 

as it does nothing but add an additional cost with no meaningful benefit.
333

  Debtors must 
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complete a credit counseling briefing prior to filing.
334

  The typical cost of such a briefing is 

about $50.
335

  The reality is that the actual briefing is often done on the phone or via the internet 

with no meaningful counseling of a debtor.
336

  The result is that credit counseling is just a 

formality, often taken on the eve of bankruptcy, that provides no benefit to debtors.
337

  The credit 

counseling requirement should be repealed, thus eliminating this burden and the financial cost 

associated with it.
338

   

The Code’s debtor education requirement should not be eliminated.
339

  The time and cost 

expended for the credit counseling could be channeled to the post-filing debtor education 

requirement.  A requirement such as this makes sense and may help prevent future 

bankruptcies.
340

 

 

D.  Reducing the Red Tape associated with Means Testing Provisions 

 

The statutory means test increases the costs of filing and does appear to have 

meaningfully enhanced the bankruptcy system.
341

  The means test should be reformed so that it is 

simpler which would improve access by reducing the cost associate with legal representation and 

make pro se filing more feasible.  These modifications would also work toward actually 

enhancing the bankruptcy system.  Several aspects of the means test should be modified.
342

 

For example, the means test calculation creates costs and red tape for debtors.
343

  

Disposable income is calculated by completing Form B22A.
344

  Form B22A is complex as it 

incorporates the statutory determinations of income and expenses which are not based on actual 

income and expenses.
345

  Income is based on the debtor’s income in the six months prior to 

filing.
346

  Documentation of income must be provided within 60 days,
347

 as well as other 

documentation which drives up the cost and complexity.
348

  Expenses are based, in part, by 

referring to IRS expense tables.
349

  What results is a disposable income figure that may or may 

not be accurate.  If it is inaccurate and the presumption arises, then a debtor will have to rebut the 

presumption, which is very limited.
350

  This process drives actual costs associated with an 

attorney representing a debtor and the complexity makes the likelihood of a pro se filer 

successfully navigating the bankruptcy process much less likely.
351

 

Reforming the means to permit calculation of actual income and expenses at the time of 

filing would provide a more accurate analysis of actual disposable income.
352

  This would reduce 

the likelihood of an erroneous presumption of abuse under the current framework.  The more 

accurate financial picture the means test provides will reduce the litigation surrounding the 

means test calculations.  This will reduce costs associated with filing and make navigating a pro 

se filing easier.  

 

CONCLUSION  

 

 Regardless of the specific reforms considered, the goal of policymakers of any reforms to 

the Bankruptcy Code should be to improvement of the system overall, including access to relief 

for those that desperately need it.  Unfortunately many of the recent consumer bankruptcy 

reforms have not had this focus, and the result is an increasingly expensive system that has not 

been improved. Bankruptcy policy embodied in BAPCPA penalizes and creates unnecessary 

hurdles for relief for individuals in dire strait.
353

  The reforms outlined herein, albeit incremental 

steps, can help improve the system by eliminating unnecessary statutory hurdles to help provide 

a social safety net
354

 to catch individuals when there is no other avenue for relief.   
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