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ABSTRACT   

 

 The German practice of Richterliche Hinweispflicht is a judicial duty to give hints and 

feedback.  In a very proactive position, the German judge asks questions of the parties designed 

to clarify and sharpen the key facts and issues and to give the parties a chance to correct matters 

that may be grounds for disposition.  German judges also must ensure that the parties understand 

all matters that could affect the outcome of the case.   

    When applying this German concept of the judge as teacher and activist, one sees four 

areas of American civil procedure where this kind of judicial participation could increase without 

resistance: the pre-trial conference, the pre-trial scheduling order for discovery, the use of special 

masters, and the calling and questioning of witnesses.  Any recommendations must account for 

the difficulties inherent in extracting any procedural rule from a foreign system and trying to 

import it into another unique, complex system.  Any move toward increased judicial involvement 

must be made cautiously in a system so fundamentally and stubbornly adversarial as the 

American civil trial process. 

 

 

INTRODUCTION 

 

A. The Problem 

 

 Many jurisprudents have criticized the American system of litigation as being too 

complex, costly, and inefficient.
2
  Some critics blame this inefficiency on the passive nature of 

the American judiciary, which functions as more umpire than coach and thus leaves the parties to 

mostly their own devices until the trial commences.  The American judge—with the exception of 

complex litigation
3
—interferes very little in the pre-trial process. The American process instead 

allows parties and their counsel to determine the scope of discovery, gather and exchange 

evidence, and interview witnesses at their own discretion and, for the most part, on their own 

schedule.   

In the absence of judicial management, the adversarial pre-trial process can become 

protracted and extremely expensive.  Although some scholars find value in the American system 

because of the adversarial process,
4
 many see predominantly lawyer-controlled procedure as a 

hindrance to truth seeking.
5
  Furthermore, although Americans are proud that their system gives 

parties their “day in court,”
6
 because of the tendency of adversarial systems to be slow and 

expensive, “the more committed a legal system becomes to adversarial procedure, the more 

likely it is to embrace parallel non-adversarial alternatives” as means to settle the dispute, such as 

arbitration, mediation, or, in criminal law, plea bargaining.
7
  Moreover, adversarial methods 

involving discovery or expert testimony are often used as “weapons for wearing down the other 

side” and “often bear little relationship to their supposed purpose of truth-seeking.”
8
  Using the 

adversarial method strategically often results in the success of the party who has the most 

resources to mire down the process with multiple motions for production and parties who are 

able to find and pay for experts willing to testify in their favor.
9
  For these reasons, it is 

interesting to look at the German use of the inquisitorial system and, specifically, the duty of 

judges to give hints and feedback, and then to consider whether the U.S. system could be better 

served by incorporating some aspects of these systems and duties. 

 Indeed, donning the inquisitor’s robes would not be so radical an approach.  Although 
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this history is often overlooked, the American legal system already has embraced inquisitorial 

procedure.
10

  In 1802 Congress enacted legislation stating that “[i]n all suits in equity, it shall be 

in the discretion of the court, upon the request of either party, to order testimony of the witnesses 

therein to be taken by depositions.”
11

  At that time, courts of equity procured witness testimony 

before court-appointed officers outside of the courtroom.
12

  As court procedure developed, the 

American system came to be seen as wholly adversarial and the inquisitorial roots of the courts 

of equity were lost.  As evidence, consider Judge Douglas Ginsburg’s 2003 statement during oral 

argument that “a judicial officer with investigative responsibilities . . . [is,] dare we say, [a] 

French approach.”
13

  This statement suggests what many in the legal field believe, “that the very 

concept of an investigatory judicial role is positively un-American.”
14

  However, as described 

above, as late as the nineteenth century American courts of equity used a significantly 

inquisitorial form of process.
15

 

 

B. A Solution 

 

 This article will explore the German practice of “Richterliche Hinweispflicht” (the 

judicial obligation to give hints and feedback) in two areas.  It will look at how the American 

judiciary does, to some extent, engage in this practice.  Secondly, it will explore how this duty 

could be further incorporated into American civil procedure to make civil litigation more 

efficient and less costly.  In general, the study of comparative procedure, by challenging and 

defending concepts and issues in America’s procedural process, allows for a better understanding 

of our own and other countries’ procedures.  Only after we understand the complexities, 

strengths and weaknesses of our own and others’ systems are we able to consider reforming our 

system using the knowledge gained from studying other systems, adopting new models, or 

broadening reader perspectives.
16

   

The Richterliche Hinweispflicht, which is codified in § 139 of the German Code of Civil 

Procedure (Zivilprozeßordnung, referred to hereinafter as “ZPO”), is an obligation on the part of 

the judge to ask questions of the parties.  This duty is designed to clarify and sharpen the key 

facts and issues in a case and give the parties an opportunity to correct matters that may be 

grounds for disposition.
17

  It also obligates German judges to instruct lawyers and litigants alike, 

a duty which ensures that, while in this role of professor, the judge helps the parties understand 

all matters that could affect the outcome of that case
18

 (and controls and conducts the 

proceedings so as to ensure the unity of law in the system as a whole).
19

   

 There are four areas of American civil procedure in which this kind of judicial 

participation might be increased with minimal resistance: the pre-trial conference, the pre-trial 

scheduling order as to discovery, the use of special masters, and the calling and questioning of 

witnesses.  The recommendations offered herein are made with an eye toward the difficulties 

inherent in extracting any procedural rule from a foreign system and attempting to import it into 

another unique, complex, and potentially resistant system.  Any move toward increased judicial 

interference must be made cautiously in a system so fundamentally and stubbornly adversarial as 

the American civil trial process.  That is not to say that transplanting procedural rules from one 

system to another is impossible, but “any such transplant must be limited in scope and sensitive 

to context.”
20

   

Areas of civil procedure are most readily harmonized when two cultures are similar, their 

legal “systems strive for a similar balance of underlying policies,[and] the areas are sufficiently 

disconnected from other facets of procedure that their modification will not unduly disrupt other 
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parts of the procedural system.”
21

  At first blush, the German inquisitorial system and the 

American adversarial system seem at odds.  However, there are similarities in specific rules.  

This paper looks to American rules and procedure that resemble German processes and suggest 

ways that these practices could be strengthened in order to increase efficient justice. 

 

I. JUDGES AS GUARDIAN ANGELS:  Hinweispflicht 

 

A. Some Background on the German Legal System 

 

 Germany is a civil law system, rather than a common law system like America.
22

  Since a 

reform movement in the late nineteenth century, the German legal system has been dominated by 

codes and legislation.
23

  Because judicial decisions (other than those made by the Federal 

Constitutional Court) are not considered a source of law in Germany,
24

 judges are not bound by 

precedent or a body of case law.
25

  The theoretical position in Germany is that judges are to 

apply rather than create law and are strictly bound to decide cases in deference to codified law.
26

  

However, because young judges’ performance is evaluated by their superiors (more tenured 

judges), there is a tendency for judges to rely on precedent:  in order to avoid having their 

decisions reversed at a higher level, and—therefore—to receive good “reviews” of their 

performance.
27

  Nonetheless, many cases involve factual circumstances under which 

straightforward application of the law becomes difficult; therefore, judges must engage in some 

degree of interpretation and creativity.
28

 

 The judiciary in Germany is a career wholly separate from that of the attorney.
29

  Those 

entering the judicial profession receive special judicial training and education,
30

 as is the practice 

in other civil law nations such as France.
31

  German judges, though highly respected, do not 

enjoy the same level of public veneration as American judges because there are more of them, 

they start younger, they do some of the “grunt work” that American judges leave to other civil 

servants, and, most importantly, they are not considered creators of law.
32

  In line with the 

inquisitorial nature of German judicial proceedings, judges conduct most of the witness 

interrogations in civil litigation.
33

  The parties’ attorneys may ask follow-up questions of a 

witness after the judge has finished his or her examination in order to object to the judges' 

summation of the witness' testimony, comment on the court-appointed expert's report, and offer 

other experts to challenge the opinion of the court-appointed expert.
34

  German judges also create 

the record of the case by periodically dictating summaries of events into the record.
35

  They are 

able to take on these more labor-intensive tasks because there are more of them per capita than in 

any other state in the world
36

 and because they have probationary and associate judges to assist 

them.
37

   

 In Germany, there is no jury in civil trials, eliminating the need for a concentrated trial.
38

  

In America, litigation is conducted in stages leading up to a single trial that is concentrated into 

an uninterrupted period of days or weeks.  In theory, the trial needs to be concentrated because it 

is staged for a jury.
39

  All stages of litigation prior to the trial are for the purpose of preparing for 

the trial.
40

  However, as mentioned earlier, the vast majority of cases in the U.S. settle or are 

disposed of prior to trial.
41

  In practice, this means that a jury trial is more of a threat or a 

bargaining chip than an impending reality.  The Seventh Amendment right to a jury trial
42

 may 

be theoretically intact, but in practice, it has been eroded by systems of resolving disputes that 

steer parties away from expensive jury trials.  Because of the number of cases that settle out of 

court and the number of parties that consent to a bench trial, the U.S. system may be closer than 
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one may initially believe to the German system where there are no jury trials for civil disputes.
43

   

Interestingly, the German and U.S. systems seem to have switched roles over time.  

Historically, as mentioned above, U.S. civil procedure had an inquisitorial component in the 

courts of equity, while early German civil procedure was much more like the contemporary U.S. 

party-controlled system.
44

  In early German law, parties were left to decide the context of the 

pleadings and the time of submissions, and thus, like in the U.S., had a great deal of control over 

the length of legal proceedings.  However, because this practice led to very long proceedings, the 

principle of party control (Grundsatz der Parteiherrschaft) is “now more generally restricted by 

a greater responsibility imposed on the court to conduct proceedings.”
45

 

Until 2007, the parties were not required to make specific factual allegations during the 

pleadings phase in American procedure, but only to put each other on notice of the basic claims 

and defenses they will seek to prove at trial.
46

  Then, during the discovery and disclosure phases 

of the litigation, the parties gathered and exchanged documentary and testimonial evidence they 

used to support and prove their claims at trial.
47

  The nature of the pleadings stage has recently 

changed, as evidenced by the 2007 Supreme Court decision in Bell Atlantic Corp. v. Twombly,
48

 

which substituted a liberal pleadings standard for antitrust conspiracy claims (which had existed 

since 1957) for a fact pleading standard followed by the 2009 Ashcroft v. Iqbal
49

  decision which 

extended Twombly out of the realm of antitrust and imposed a “plausibility” standard for fact 

based pleading under Federal Rule of Civil Procedure 8(a)(2).  With these two decisions, 

American courts have moved closer to their European counterparts.  In fact, these decisions may 

make it more likely that the U.S. will accept the ALI/UNIDROIT proposed pleading standard 

that reads, “[i]n the pleading phase, the parties must present in reasonable detail the relevant 

facts, their contentions of law, and the relief requested, and describe with sufficient specification 

the available evidence to be offered in support of their allegations.”
50

 

     In Germany, cases can be tried in a series of hearings.
51

  Intensive pre-trial preparation is 

not necessary.  If it becomes clear that additional proof is needed on a particular matter, the 

parties can simply schedule an additional hearing to adjudicate the sufficiency of the evidence.
52

  

The parties initiate the case by pleading the facts with specificity and by going into detail about 

the events that gave rise to the legal claims.
53

  From there, the case proceeds with a series of 

hearings with adjournments in between as more information is needed or requested.
54

  Because 

of the recent U.S. decisions, the civil suit in the U.S. must be pleaded with specificity or run the 

risk of a dismissal.
55

  In contrast, in Germany, although the pleading standard is higher and based 

on fact-pleading, because of the more inquisitorial nature of the process, the judge has more 

authority to gather the facts necessary to decide the claim.
56

  The German judge, as fact gatherer, 

may proceed with the facts and issues in a case in a way that disposes of them in a certain order, 

thus giving the court more power to shape the case and understand the facts before making a 

decision. 

 

B. ZPO § 139: Richterliche Hinweispflicht. 

 

1. Background of ZPO § 139. 

 

ZPO § 139 provides as follows: 

(1) The court must, to the extent necessary, discuss with the parties the facts and issues in 

dispute from a factual and legal perspective.  It must cause the parties to explain 

themselves promptly and completely as to all material facts, particularly in order to 
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supplement insufficient data as to relevant facts, to designate means of proof, and to 

set forth pertinent claims.
57

 

(2) On a key point that a party has apparently ignored or considered insignificant, the 

court may enforce its decision only if it gave the party hints and feedback on that 

point and an opportunity to address it.  The same applies for a key point that the court 

assesses differently than both parties.
58

   

(3) The court must call attention to its inclinations as to those points which the court 

could properly raise on its own motion.
59

 

(4) Hints and feedback made according to this rule are to be given and documented on 

record as early as possible.  The fact that hints and feedback were given may be 

proved only by reference to the content of the record.  Only evidence of forgery may 

contradict the record.
60

 

(5) If an immediate response by a party to judicial hints and feedback is not possible, 

then the court should, upon that party’s request, determine a period of time in which 

the party can respond in a written statement.
61

  

Section 139 of ZPO codifies the duty of the German judge to ask questions of the parties 

and provide hints and feedback.
62

  This duty is known as the Hinweispflicht, literally “the duty to 

give hints/instructions.”
63

  The Hinweispflicht is the principal judicial obligation in German civil 

procedure and is considered “the Magna Carta of the ZPO.”
64

  Although the German system 

historically was a party controlled system, the judicial duty to give hints and feedback has a long 

history of application and came from the Austrian legislative body, which standardized the duty 

in 1796.
65

  The first mention in Germany of joint responsibility of judges came with the Code of 

Civil Procedure from the 30th of January 1877 (CPO).
66

  This duty was born out of the interplay 

between several German principles of public policy.
67

  On the one hand, the State (and by 

extension, its judges) has certain duties toward citizens that require it to assume some control 

over litigation: first, a social responsibility to provide substantial justice;
68

 second, a duty to 

satisfy every litigant’s constitutional right to be heard;
69

 third, “a positive responsibility to 

ascertain and clarify the facts related to a particular event or circumstance[;]”
70

 and fourth, a duty 

to structure court proceedings so as to reach as the quickest and fairest result possible.
71

  On the 

other hand, the parties to litigation retain a certain amount of control and responsibility 

themselves, as a result of the principle that the parties to a lawsuit must have ultimate control 

over the scope and nature of the litigation
72

 and the principle that the parties must have ultimate 

control over and responsibility for their own facts and means of proof.
73

   

 The practical purpose of the Hinweispflicht is to “avoid surprise and promote fair and just 

determination of the suit.”
74

  The parties should not come away astonished from a judgment that 

was made without sufficient factual knowledge or based on an unforeseeable formality.
75

  The 

parties are entitled to a speedy and efficient resolution, and the Hinweispflicht serves that 

purpose well, but above all the parties are entitled to a correct decision.
76

  The judge must do 

everything within the law to bring about a factually correct decision.
77

   

 

2. Other Sections of the ZPO Which Set Forth Hinweispflicht 

 

 Hinweispflicht applies in all phases of the case—not only in the pleadings phase—and 

relates to all judicial action.
78

  ZPO §§ 279(3) and 285 provide that, before entering a decision in 

the case, the judge must discuss with parties the evidence and the conclusions he or she has 

drawn.
79

  ZPO § 279(3) provides: “After the taking of evidence, the court must again discuss 
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with the parties the facts and issues in dispute and, to the extent possible, the outcome of the 

taking of evidence.”
80

  ZPO § 278(3) requires the court to discuss legal and factual issues with 

both parties and, if necessary, to ask questions, before supporting a legal viewpoint.
81

  However, 

this provision is only violated when no party brings the legal viewpoint to the court and the judge 

does not make his view known.
82

  This serves, in general, to ensure due process of law
83

 and the 

Rule-of-law principle.  ZPO § 285 provides: “(1) The parties will discuss [in court] the outcome 

of the evidentiary proceedings with regard to the merits of the claims raised.  (2) If the taking of 

evidence did not take place before the court that decides on the merits of the case, the parties 

must inform the court about the outcome of the evidentiary proceedings.”
84

 

  

C. The Scope of Hinweispflicht in German Law 

 

3. ZPO § 139 (1) 

 

 Pursuant to ZPO § 139(1), the judge must initiate a discussion with the parties (or their 

lawyers) of the relevant factual and legal issues of the case, raise questions designed to clarify 

ambiguous or unclear factual assertions and to simplify the issues, and cause the parties to (a) 

declare their positions as to all material facts, (b) supplement insufficient references to relevant 

facts (explain points which need explaining), (c) designate means of proof, and (d) set forth 

claims based on facts asserted.
85

  The judge is obligated to suggest corrections to any inexact or 

irresolute assertions and to stimulate further fact assertions if necessary.
86

  Problems with the 

complaint that unequivocally call for hints and feedback include incorrect party designations, a 

contradiction between the complaint and the contract if a contract is involved, an insufficiently 

substantiated claim for a refund, and a claim for damages caused by delay where plaintiff should 

instead have sought regular damages plus interest.
87

  If the judge warns the plaintiff as to some 

factual insufficiency in the plaintiff’s case and the plaintiff fails to substantiate or otherwise 

adequately respond to the warning, the court may reject the complaint through a decision on the 

merits.
88

  Hints and feedback are also appropriate when a party (a) fails to request taking of proof 

on a disputed factual issue, (b) fails to name a source of proof, or (c) offers a source of proof that 

is legally insufficient.
89

  In any such case, the judge must call the defect to the attention of the 

party offering the proof and give that party an opportunity to comment on or correct the defect.
90

   

 

4. ZPO § 139(2) 

 

 Pursuant to ZPO § 139(2), hints and feedback are appropriate if a party has omitted a 

dispositive point of law or fact, or if the judge has an inclination about some aspect of the case 

that does not conform with the point of view of one or both parties.
91

  For example, in a contract 

case, if the judge interprets the contract differently than the parties seem to, the judge must tell 

the parties how his or her interpretation differs from theirs.
92

  If the judge begins to draw an 

altered or new evaluation from the facts, formulates a new legal concept, or intends to rely on 

case law neither party has brought up, the judge must give the parties an opportunity to adjust 

themselves toward the judge’s new perspective.
93

  Likewise, if the parties draw completely 

different conclusions from witness testimony than the court, or the witness testimony deviates 

from the expressly stated assertions of the parties, the court must discuss that with the parties.
94

  

In this way, the Hinweispflicht prevents the court from surprising the parties with an assessment 

of the facts and legal evaluation they could not have foreseen.  Sometimes a party will have a 
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solid case, but the judge cannot see that because the party, due to oversight or misunderstanding 

of the law or incomplete investigation, has failed to present certain crucial facts that would 

change the evaluation.
95

  Occasionally, hints and feedback will draw out those crucial facts 

immediately; other times, hints and feedback will stimulate further investigation that reveals 

additional facts which the party did not even know before.
96

   

 

5. ZPO § 139(3) 

 

 Pursuant to ZPO § 139(3), hints and feedback are always appropriate when their subject 

is a matter the court is considering raising on its own motion.  Before the court raises a matter on 

its own motion, the judge must first warn the parties about his or her concerns and give them a 

chance to address those concerns.
97

  For example, if the plaintiff has failed to satisfy a 

prerequisite to suit (e.g., the complaint is defective as to jurisdiction, venue, or capacity of the 

parties), before the judge dismisses the case on his own motion, he must give the plaintiff a 

chance to correct the complaint accordingly.
98

  This way, the court avoids a time-consuming and 

unnecessary dismissal and re-filing of the suit.
99

   

 The Hinweispflicht has been interpreted as requiring a judge to steer the parties toward 

settlement.
100

  Thus, it is appropriate at all stages of the litigation for a judge to propose “a 

particular settlement based on her then view of the case.”
101

   

 The judge need not call attention to a basis for disposition if it has been mentioned in the 

pleadings or briefs in one of the parties or if the basis for disposition is that the defendant 

defaulted by failing to answer the complaint at all.
102

  A judge is not required to repeatedly 

mention the same omission or defect or to call attention to any defect to which the opposing 

party has already called attention.
103

  On remand, there is no duty to question the points the judge 

pointed out in the first instance.
104

   

 Sometimes the line between required or permissible judicial assistance and prohibited 

judicial interference is not a clear one.  The judge is definitely not allowed to suggest that a party 

ask for more money or add another claim or to call attention to an impending statute of 

limitations bar.
105

  Beyond those clear prohibitions, the judge must exercise discretion to keep 

from overstepping his or her bounds or giving an unfair advantage to one party over the other.
106

  

It is disputed whether the judge is required to suggest potential sources of additional proof, such 

as calling an additional identified witness to testify on a particular disputed point.
107

  The court 

must avoid every appearance of partiality;
 
it may not put any one party at an unfair advantage 

over another.
108

  

  The judge must “advise each player on the best available move . . . . The judge can 

interpret the parties’ positions but should not incite them to fundamentally new activities.”
109

  If 

the parties’ pleadings, briefs, and explanations are completely clear and pertinent, then hints and 

feedback are inappropriate.
110

  The court must exercise restraint; its task is to lead the parties to 

appropriate claims and not to lead one party to its best arguments.
111

  The judge who does so 

exposes himself to reversal on appeal due to bias.
112

  The court does not have a right to give legal 

advice.
113

  In general, a court will not usually promote a party to raise waivable objections, either 

procedural or formal.
114

  Likewise, a court would not typically lead a defendant to raise an 

optional defense, even if it may be in the defendant’s best interest.
115

  However, once a party has 

raised the objections or defenses, the duty to give hints and feedback seems to attach.
116

 

 

D. Claims, Material Examination, the Law of Evidence, and Appeals in Germany 
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According to the case law of the German Federal Constitutional Court, the duty to give 

hints and feedback can go so far as to recommend to the petitioner the abandonment of his 

principal claim.
117

  However, this has remained the exception in a civil process controlled by the 

principle of party disposition (Dispositionsmaxime), where each party can freely dispose of the 

matter in dispute and where each party has responsibility for creating their case.
118

  The court 

basically limits itself to establishing the complainant’s expressed cause of action and in this 

respect to helping position the relevant claims and clarify the contents of the complaint.
119

 

In the area of material examination, the court may not reject a claim as inconclusive 

because the statement of the facts is unsubstantiated or because the court takes the claimant as 

not actively legitimate or not materially authorized without warning him before and giving the 

opportunity to respond within a reasonable period of time.
120

  If a claim is in need of elaboration, 

the duty to give hints and feedback may apply.
121

  However, it is inapplicable when the claim is 

without substance.  The defining line between the two categories of claims (needing elaboration, 

or without substance) is imprecise.
122

   

The duty to give hints and feedback also plays a comprehensive role in the law of 

evidence.
123

  The court must point out when a pleading or brief that is declared recorded is 

inadvertently not attached.
124

  The court also has the duty to warn a party when the court doesn't 

find the production of circumstantial evidence adequate.
125

  Likewise, the duty applies when a 

party has overlooked an identifiable need of proof or if the documented material of a witnesses’ 

testimony in an earlier proceeding is contradictory.
126

  Other examples of when the court must 

give hints and feedback include when the court does not want to move forward with witness 

testimony because the court is missing a concrete pleading on the issue.
127

  In the case where the 

court is held back because of production of evidence, it is fundamentally required to give 

feedback and set a deadline for the production according to § 356 ZPO.
128

  In certain situations, 

the court is obliged to suggest specific people as witnesses, such as when the filed documents 

reveal others who have relevant knowledge.
129

 

 A judge’s failure to give hints and feedback can become a procedural ground for appeal 

in cases that are not clear-cut.
130

  The appellant has to show what it would have done differently 

had the judge called an error to the appellant’s attention, and that this action would have affected 

the outcome of the case.
131

  If the violation of § 139 affects a fundamental right,
132

 there may be 

an appellate reproach. 

 

E. Hinweispflicht and Legal Representation 

 

 Section 139 does not relieve the parties or their lawyers of the need to substantiate their 

own assertions, but it does protect them from the consequences of glaring errors by requiring the 

judge to call attention to such errors.
133

  It allows counsel for the parties to concentrate initially 

on only the most important issues instead of trying to foresee every possible contingency.
134

  

American lawyers’ initial pleadings tend to include every claim on which and every party against 

whom their clients might conceivably be able to recover, as well as every affirmative defense 

that might conceivably be applicable.  This excess of caution is due to the fact that an American 

court may perfunctorily dismiss a plaintiff’s lawsuit for failure to state in the complaint a claim 

upon which relief may be granted,
135

 and the fact that certain defenses may become unavailable 

to defendants who fail to include such defenses in their responsive pleadings.
136

  In Germany, 

judges are charged with spotting the missing elements of a claim or missing defenses and 
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alerting the parties accordingly.
137

  Thus, it is not so crucial that a lawyer throw every 

conceivable claim or defense into the pleadings in an effort to preserve one claim or defense 

which may ultimately be relevant.   

 A judge has no duty to relieve parties of the consequences of incompetence or gross 

negligence of counsel.
138 

 The requirement is only to provide hints and feedback sufficient to 

avoid serious miscarriages of justice.
139

  If an attorney does not respond at all to obviously 

important hints and feedback—as opposed to simply a somewhat unclear response—then there is 

no duty to question further.
140

 

 It is disputed whether the Hinweispflicht is more stringent when a party is not represented 

by counsel.
141

  In fact, there has been a long-standing question as to whether the lawyer’s 

representation of a party discharges the court’s duty to give hints and feedback to some extent.
142

  

Although it is generally believed that the duty to give hints and feedback when a party is 

represented by counsel is unnecessary, recent case law suggests that the duty still adheres to 

represented parties.
143

  In recent years, an increasing number of high court decisions have 

affirmed the duty to give hints and feedback even when the party involved was represented by 

counsel and the subject matter of the omitted hints and feedback was in a grey area (e.g., cases 

involving amendments to the complaint and missing requests for relief to the disadvantage of the 

defendant to a counteraction; motions to clarify co-defendants; missing notices of compensation; 

statutes of limitation; the limitation of inheritances; and requests for further offers of proof after 

unsuccessful proof).
144

  Some scholars have argued that, when the parties are represented by 

counsel, judges should not have their decisions subject to reversal on appeal for failure to give 

hints and feedback, because a policy of requiring judges to give hints and feedback to lawyers 

would let lawyers “off the hook” and would weaken the profession in the long run.
145

  Egbert 

Peters argues that the Hinweispflicht could never become a “charter for lawyer’s negligence and 

failure,” because when the judge intervenes it is to cause the parties and their lawyers to bring 

forward more information, and the lawyer must respond to hints and feedback if he wants to win 

the case.
146

 

 

II. INCORPORATING JUDICIAL HINTS AND FEEDBACK INTO AMERICAN 

CIVIL  PROCEDURE 

   

A. The Advantage of Judicial Participation in Civil Law Cases 

 

In civil litigation, there are several compelling instances when a judge should take an 

active role in the proceedings, some of which have played out in our own judicial system.  In the 

last several decades, the American system has seen examples of the judiciary moving toward 

taking on greater responsibility, especially in complex litigation.  From the 1980s Agent Orange 

settlement
147

 to the more recent Microsoft case,
148

 to rule revisions that empower judges, 

examples of active judicial participation are found in American law.   

In the Agent Orange case, Judge Weinstein openly encouraged settlement by using the 

procedural tools at his disposal.  He stated that one of the reasons he certified the case as a class 

action was to put pressure on the defendant and the federal government to settle.
149

  When Judge 

Weinstein took it over, early negotiations had failed and the case had been stalled for many 

months.
150

  The first thing he did was set a firm trial date, which applied pressure to the parties to 

conduct discovery in a timely fashion or, in this case, to settle quickly.
151

  He then revealed to the 

parties how he planned “to rule on a number of complex legal issues such as choice of law and 



11 

 

governmental immunity.”
152

  He hired a consultant, paid for by the defense, to develop a 

settlement strategy plan and appointed three special masters for settlement.
153

  During intensive 

settlement negotiations, the court preserved its control by not allowing the parties to meet face to 

face until after the terms had been defined.
154

  Also during negotiations, the court emphasized 

different things to each side.  The court and its special masters reminded the plaintiff of the 

weakness of the causation evidence, the novelty of certain questions of law, the risk of a 

favorable decision being reversed on appeal, the risk of losing everything by rejecting the 

settlement, and the cost of continued litigation.
155

  The court emphasized to the defendants the 

pro-plaintiff sympathies of the local jury and the reputation damage that comes from protracted 

litigation.
156

  In this way, the court utilized its authority in a complex civil case, to drive a just 

outcome that was efficient and acceptable to both parties.  

 On the other hand, some twenty years later in the Microsoft litigation, Judge Kollar-

Kotelly took a different approach to settling a megacase.
157

  She believed that she needed to stay 

out of the negotiating process in case the suit went to trial.  Judge Kollar-Kotelly believed that 

the best way to resolve the case was first to let the parties attempt mediation directly, and then, 

only if negotiations were unsuccessful, to appoint a mediator. Her approach involved four steps 

on a “tightrope”: 

(a) permitting a period of direct negotiation, (b) appointing a mediator when 

negotiations failed to produce a settlement, (c) encouraging the mediation effort 

and monitoring its progress, and (d) remaining completely separate and apart from 

any of the substantive negotiation and mediation efforts.
158

 

 

 Although the Federal Rules of Civil Procedure allow the judge in some instances to take 

an active role in litigation, the German Civil Code places much more responsibility on judges, 

especially through the duty to give hints and feedback found at § 139 of the Code.  The 

examination of German and U.S. civil procedure concerning the duty to give hints and feedback 

allows the examiner to see potential areas where the American system could benefit from a 

different approach to the role of judges. 

 

B. Potential Convergence 

 

Although in the 1980s when Langbein’s much discussed article, The German Advantage 

in Civil Procedure, was published, the U.S. system of civil procedure and the German system 

may have had less in common, after the German reforms of 2001 and the changes in FRCP, there 

are some intersections and similarities that may make incorporation of Hinweispflicht more 

palatable.  As Dodson notes in his review of The Challenge of Comparative Civil Procedure, 

“[t]he world is collapsing and procedure is converging, even in areas of American 

exceptionalism and even for aspects that are fundamentally connected to the system as a 

whole.”
159

 

It is important to keep in mind that the German goals for its system are closely related to 

American goals.  The divergences in our two systems become a matter of prioritization of values. 

Both the United States and Germany design their civil procedure systems to attempt to avoid 

surprise.
160

  In addition, both countries recognize due process rights to notice and a hearing.
161

  

These rights  “serve three distinct functions:  a positive, political function designed to engage the 

litigant qua citizen in an important governmental institution for deciding rights; a negative, state-

checking function designed to deter arbitrary state action; and a truth-seeking function, designed 
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to ensure that the parties convey relevant information it the court.”
162

  In the United States, the 

positive, political function takes precedence.  The United States’ system favors the due process 

function that allows the parties to control procedure and thereby the litigation.
163

  While in 

Germany, the priority is on the truth-seeking function of due process.
164

  Because of the 

divergent priorities, the German system embraces more of an inquisitorial approach while the 

U.S. system embraces an adversarial approach.  With a slight intellectual shift, the United States 

system could balance these priorities by embracing some aspects of an inquisitorial approach. 

One example of areas where U.S. law is converging with German law is the involvement 

of the judge in pro se litigation.  The duty to give hints and feedback in Germany is perhaps more 

pronounced in pro se litigation.  In the lower courts in Germany (Amtsgericht), the parties are not 

required to retain representation.
165

  In these cases, “the proceedings are likely to be more 

informal and the judge inclined to lend a stronger helping hand than when the parties are 

professionally represented.”
166

  Likewise, in the United States, in the Ninth Circuit there is an 

example of judges taking a leading role in pro se litigation.  During the 1980s and 1990s, through 

a series of cases, the Ninth Circuit instructed district courts that they must:  

 

play a more proactive role in protecting pro se litigant interests by requiring them 

to provide a copy of Rule 56 to an unrepresented party facing a motion for 

summary judgment;
167

 notify a pro se litigant of the implications of transferring a 

motion to dismiss into one for summary judgment;
168

 provide a pro se plaintiff 

with notice of the deficiencies of a defective complaint when dismissing with 

leave to amend so that the plaintiff knows how to fix it;
169

 explain to a pro se 

litigant the implications of consenting to a proceeding before a magistrate 

judge;
170

 notify a pro se litigant of the implications of failing to disclose a witness 

in a timely fashion;
171

 and consider a pro se plaintiff’s competence prior to 

dismissing a complaint with prejudice.
172

 

 

Another example is the trend toward a more active judiciary in complex litigation.
173

  In 

complex cases, the American managerial judge looks a good deal like the inquisitorial judge in 

civil law countries like Germany
174

; thus judges, as in Germany, are key to a state process geared 

toward  providing material justice, with the “more neutral” judge often the one who achieves 

material justice through his proactive case supervision.
175

  Indeed, although it is not binding, the 

Manual for Complex Litigation encourages more active judicial involvement and is the primary 

source of reference for complex litigation.
176

  One may find that, at the class certification or 

settlement hearings in complex litigation, judges will question witnesses.
177

  As Dodson notes, 

“[t]hese two instances mirror a larger, though more subtle, trend over the last quarter century that 

American judges in general are becoming more engaged, proactive, and hands-on, perhaps 

facilitated by recent changes to rules that give them the power to do so.”
178

  Within this context, 

the German duty to provide hints and feedback may be incorporated into some aspects of judicial 

process.  Below I explore how the U.S. system may be able to integrate this German duty in the 

pre-trial conference by recommending witnesses and facilitating settlement. 

Before beginning, it is important to differentiate between what is proposed below and the 

concept of managerial judging, which is often portrayed as the court acting on its whim to steer 

complex cases in a certain way.
179

  They key to the concept of Hinweispflicht in the German 

system is that it also pertains to fact-finding.
180

  By empowering the judge in certain key areas 

the opportunity for partisan lawyering is reduced and the probability of the salient facts coming 
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to light earlier, or at all in the case, is increased.
181

  

 

C. The Pre-Trial Conference 

 

 Federal Rule of Civil Procedure 16 gives American judges the discretionary authority to 

call a pre-trial conference in order to establish a certain level of control over the case.  Rule 16 

makes discretionary many of the actions that ZPO § 139 makes binding.  Rule 16(c) provides 

that, at the pre-trial conference, the judge may consider and take action with respect to: 

(1) the formulation and simplification of the issues, including the 

elimination of frivolous claims or defenses; 

(2) the necessity or desirability of amendments to the pleadings; 

(3) the possibility of obtaining admissions of fact and of 

documents which will avoid unnecessary proof, stipulations 

regarding the authenticity of documents, and advance rulings 

from the court on the admissibility of evidence;  

(4) the avoidance of unnecessary proof and of cumulative 

evidence, and limitations or restrictions on the use of testimony 

under Rule 702 of the Federal Rules of Evidence; 

 . . .  

(9) settlement and the use of special procedures to assist in 

resolving the dispute when authorized by statute or local rule; 

 . . .  

(12) the need for adopting special procedures for managing 

potentially difficult or protracted actions that may involve 

complex issues, multiple parties, difficult legal questions, or 

unusual proof problems;  

 . . .  

(14) such other matters as may facilitate the just, speedy, and 

inexpensive disposition of the action.
182

   

 

 Pursuant to FRCP 16, American judges already have the statutory authority to assume a 

certain amount of control over litigation and to give the parties direction regarding the 

formulation and simplification of the issues, if they choose to do so.  Recently, the pre-trial 

conference has become a standard practice in federal courts.  Thus, the challenge, at least when 

dealing with procedure generally, not just Rule 16 pretrial conferences, is not how to give 

American judges the power to give hints and feedback, but how to make them want to do so.
183

   

 However, there is more that could be done to encourage judges and lawyers to utilize 

fully the pre-trial conference.  One possible course of action is to amend Federal Rule of Civil 

Procedure 16 to make pre-trial conferences mandatory in all cases and to transform the 

permissible “Subjects for Consideration at Pretrial Conferences” into mandatory topics for 

discussion at the conference.
184

  However, the Advisory Committee Notes to Rule 16 indicate 

this possibility has already been considered and rejected.
185

  The Advisory Committee explains 

there is empirical evidence showing that judicial intervention early in a case makes the case 

proceed more efficiently and with less cost and delay, and that pre-trial conferences “may 

improve the quality of justice rendered in the federal courts by sharpening the preparation and 

presentation of cases, tending to eliminate trial surprise, and improving, as well as facilitating, 
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the settlement process.”
186

  In response to this evidence, Rule 16 was amended in 1983 to make 

pre-trial scheduling orders mandatory in all federal civil cases.
187

  However, pre-trial conferences 

remain voluntary.  The Advisory Committee Notes indicate that the pre-trial conference was not 

made mandatory because in “simple, run-of-the-mill cases,” attorneys find pre-trial requirements 

burdensome and unnecessary.
188

  In small cases, “over-administration leads to a series of mini-

trials that result in a waste of an attorney’s time and needless expense to a client.”
189

  Critics of 

pre-trial conferences have complained that no real analysis is done at the conferences and that at 

such an early stage in the proceedings, attorneys often have not even formulated all the issues 

yet.
190

  However, the Advisory Committee encourages pre-trial conferences in complex or 

protracted cases, since such cases may become “mired in discovery” without early judicial 

guidance.
191

  A comparable rule, with some of the same concerns, is found in France.
192

  

 

D. Judicial Authority to Manage Witness Testimony   

 

 Hinweispflicht has been interpreted by some to authorize the judge to suggest that a party 

call an additional fact witness where more evidence is needed to substantiate a claim.
193

  German 

judges are required to question fact witnesses selected by the parties but are not permitted to call 

fact witnesses themselves.
194

  Federal district court judges in the United States have greater 

authority than German judges in this respect: Rule 614 of the Federal Rules of Evidence permits 

American judges to call and question fact witnesses on their own motion.
195

  The Advisory 

Committee Notes to this Rule indicate that the Rule is justified because it does not threaten the 

parties’ right to cross-examine as usual, and because it avoids two problems that typically arise 

when the adversaries call and examine their own witnesses.
196

  The first problem it avoids is the 

tendency of the jury to associate the witness called with the party calling him,
197

 which is 

undesirable when the fact witness is an unsavory sort of character who just happens to have 

important information.  The second problem avoided is one of subjectivity; the Advisory 

Committee notes that “the judge is not imprisoned within the case as made by the parties,”
198

 and 

thus presumably the judge is in a better position than the parties to know and decide what kind of 

additional testimonial evidence the fact-finder needs to hear to make a determination of the case.   

 Given that American judges already have the power to call witnesses themselves, it 

would not exceed an American judge’s existing authority to suggest to a party that the party call 

another witness, of the party’s own choosing, to testify on a particular matter.  The problem 

again boils down to getting American judges to exercise the authority they already have.  This 

means, as discussed in section V below, that the American system must adopt appropriate 

incentives to exercise that authority.  

Federal Rule of Evidence § 702 is another example of the American judge’s judicial 

discretion.  American judges must scrutinize an expert’s “technical or specialized knowledge” 

prior to admitting expert testimony.  Ever since Daubert v. Merrell Dow Pharmaceuticals, 

Inc.,
199

 judges have had wide discretion to admit or reject expert testimony.  Now, “the trial court 

must decide: ‘Is this good science?’”
200

  In contrast, before Daubert, the judge looked to other 

scientists’ work to determine validity.  Since 1993, the judge must exercise his own “independent 

judgment” to determine the reliability of the science.  In fact, the factors used to determine when 

to allow expertise that the U.S. Supreme Court gave in Daubert have been interpreted by some 

courts to restrain expert testimony and by others to readily admit expert witnesses.
201

  As D. 

Michael Risinger noted, “[t]he day after the Court decided Daubert, the Washington Post 

characterized it as a victory for those who wanted expertise more easily admitted, while the New 
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York Times characterized it as a victory for those who wanted more expertise rejected.”
202

 

 

E. Judicial Responsibility to Facilitate Settlement 

 

 A component of the Hinweispflicht is the obligation to facilitate settlement in civil 

litigation.  In general civil cases in the U.S., pursuant to 28 U.S.C. § 652(a)
203

 and Federal Rule 

of Civil Procedure 16,
204

 American federal district court judges are required only to bring up the 

possibility of alternative dispute resolution as a means to settlement.  District court judges have 

the discretionary authority to compel the parties to participate in mediation or certain other kinds 

of alternative dispute resolution, but, of course, they have no control over how successful the 

A.D.R. will be.
205

  In Germany, judges are allowed to make specific suggestions about the details 

of a proposed settlement agreement and to opine whether either party would benefit from settling 

rather than risking an adverse judgment at trial.
206

  In the U.S., the task of making such 

suggestions has been delegated to the mediator.
207

 

 In some cases, a trial judge may take a managerial stance that resembles the German 

system.  For instance, in a tort case if the judge is experienced with personal injury cases and has 

enough information about the parties’ settlement negotiations, then, for instance, the judge might 

believe that the plaintiff’s counsel is not acting in the plaintiff’s best interest by holding out for a 

settlement amount that is unrealistic.
208

  Especially if the counsel is inexperienced or inadequate, 

the judge may intervene by, for instance, mentioning in open court other similar cases that 

settled.
209

  This could have the effect of putting the client on notice and thereby exerting pressure 

on the plaintiff’s representation to settle.
210

  In fact, as Donald Elliott noted in his 1986 article, 

Managerial Judging and the Evolution of Procedure, “judges are just beginning to acknowledge 

openly that ‘encouraging’ settlement is one of the governing principles behind their managerial 

choices.”
211

  Especially in complex litigation, we see judicial management “superimposed upon 

our lawyer-driven procedure.”
212

  More and more frequently, judges are involved in “identifying 

issues, promoting settlement, and sequencing investigation.”
213

  A relevant example is the role 

Judge Weinstein took in the Agent Orange case of 1984.
214

  As Peter Schuck noted in The Role 

of Judges in Settling Complex Cases: The Agent Orange Example:  

 

Typically, the judge enjoys some discretion with respect to defining the outcome-

relevant facts and law.  If the manner in which the judge will exercise that 

discretion is important to the outcome, and if the parties' estimates of how it will 

be exercised are sufficiently divergent, they may not be able to negotiate a 

settlement on their own.  A judge who informs the parties of the likely result of 

these discretionary decisions can, by helping the parties' estimates to converge, 

strongly influence their choice between litigation and settlement.
215

 

 

Class-action litigation is the only realm of the American system where the level of 

judicial involvement in the details of settlement comes close to the German system.
216

  Pursuant 

to Federal Rule of Civil Procedure 23(e), the district court judge assigned to a class action must 

approve any settlement that would bind the class members.  The parties must disclose to the 

judge not only the express terms of the proposed settlement, but also “any agreement made in 

connection with the settlement,” including “related undertakings that, although seemingly 

separate, may have influenced the terms of the settlement by trading away possible advantages 

for the class in return for advantages for others.”
217

  The judge must review all terms, details, and 
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agreements disclosed by the parties, hold a hearing to discuss the proposed settlement with the 

parties, and make a finding that the proposed settlement is fair, reasonable, and adequate.
218

  

Except under very particular circumstances,
219

 the judge has authority under Rule 23(e)(3) to 

refuse to approve a settlement.  The purpose of the judge’s enhanced authority over settlement in 

class actions is to protect the interests of class members who have not participated in the 

litigation other than to elect class member status.
220

   

 District judges’ facilitation of and detailed involvement in settlement in class actions 

resembles the activity of German judges in general civil cases.  Extending the authority of 

American judges to review and discuss details of proposed settlements with the parties from the 

class action realm into the realm of the general civil case would introduce an aspect of the 

Hinweispflicht into American civil litigation.  John Langbein, in The German Advantage in Civil 

Procedure,
221

 argued in 1985 that this already happens to some extent in ordinary litigation.  He 

discussed how the complex litigation techniques “enshrined in the Manual for Complex 

Litigation have seeped into the federal procedure for ordinary litigation” look “proto-Germanic 

in the eyes of the comparative lawyer.”
222

  However, this move might be met with the same kind 

of resistance from attorneys that John Reitz predicted with respect to judicial interference in fact-

finding.
223

  One attorney gave the following opinion on this proposed movement: 

 

[I]f a judge recommended that my client settle for $1,000, I would be afraid that 

even if we prevailed, the judge would limit my client’s award to $1,000.  I would 

not want that same judge to have the power to decide the case.  I’ve heard some 

old school stories about judges bringing counsel into chambers and sitting them 

down and saying, “You need to settle this case.”  But that’s the old way.  That’s 

the old school.  Now, settlement has been delegated to the mediator.  We do put a 

high premium on settlement, but the mediator does that job now.  That’s why 

mediation is on the up-and-up.  The role of mediation has risen to the forefront.  

We do want some third party out there with some authority to bring about a 

settlement.  But if the mediator also had the authority to decide the case, he would 

be too powerful.  There would be too much power to put pressure on the weaker 

party.  Evaluative mediators, who are sometimes former judges, can say: if you 

were before me, I’d rule against you.  I would want to hear that, I want to know 

that information, but I wouldn’t want it coming from the judge.
224

 

 

For the Hinweispflicht to be successfully integrated into the American system, reformists would 

have to find a way to appease the resisters.       

 

III. PROBLEMS WITH INCORPORATING HINWEISPFLICHT INTO AMERICAN 

CIVIL PROCEDURE 

 

A. General Problems    

 

 Some comparative law scholars have foreseen difficulties with trying to integrate aspects 

of German civil procedure into the American system.  Many of these reservations were 

formulated and expressed in response to a controversial article written by John Langbein in 

which he suggested the American civil justice system had much to learn from its German 

counterpart.
225

  Langbein bemoaned the American system for “its incentives to distort evidence 
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and for the expense and complexity of its modes of discovery and trial,” and for “the 

wastefulness and complexity of our division into pretrial and trial procedure . . . and the truth-

defeating distortions incident to our system of partisan preparation and production of witnesses . 

. . and experts.”
226

  He suggested these evils would be mitigated if Americans adopted the 

German practice of making judges responsible for fact gathering.
227

   

 Langbein pointed out that in Germany it is the judge, rather than the adversaries, who 

gathers evidence, examines fact witnesses, calls and examines expert witnesses, determines the 

sequence of witness examination, and creates the case record.
228

  He argued that a judge who 

knows the facts as well as the parties is in a better position to recommend settlement or to 

encourage the parties to abandon weak claims, thereby foreshortening the case and avoiding 

needless expenditures of time and money.
229

  Because German judges are free to hear the case 

issue by issue rather than hearing one party’s entire case followed by the other party’s entire 

case, the German judge may reach a central, dispositive issue much more quickly than in the 

American system.
230

  Langbein wrote that judicial control over witness examination is preferable 

to adversary control because adversarial attorneys control the questions they ask on direct 

examination and can coach their witnesses to answer those questions in a particular way, which 

inevitably sways their testimony and defeats the truth.
231

  Langbein did not make any concrete 

recommendations as to how to implement changes in the American system, but he did note a 

trend toward increased judicial management in civil litigation, which to him indicated that the 

change he desired was possible.
232

  

 

B. Procedural Rules Are Too Interconnected to Copy 

 

 In response to Langbein’s article, many scholars have warned that procedural rules are 

too interconnected with the other rules – the substance – of that legal regime to uproot those 

local procedures and successfully replant them elsewhere.  Indeed, every procedural rule is not 

just connected to other rules within a specific system, but to the particular values of the culture 

that employs the rule; this makes legal procedure by nature resistant to change.
233

  Importing 

foreign procedural rules to the American system is particularly difficult because the American 

system, with its proliferation of judge-made law and reliance on juries, is strikingly different 

from the more commonplace civil law systems of Europe,
234

 and Americans are protective of 

that difference.
235

   However, as I have discussed above, many of the powers of the German 

judge that are incorporated into ZPO § 139 are also available to American judges.  To that end, 

the Federal Rules of Civil Procedure coupled with the trend toward managerial judging, 

especially in complex litigation, provides evidence that despite the differences in the two systems 

the U.S. system may be able to further incorporate the duty to give hints and feedback into its 

procedures. 

 

C. Inefficiency Can Be Valuable 

 

Samuel Gross responded to Langbein’s criticism of American inefficiency by stating that 

inefficiency is sometimes desirable when it serves a protective function.  In too efficient of a 

judicial system, it would be dangerous to continue to allow judges to perform certain valuable 

functions like determining public policy.  Allowing judges to make “activist” judgments quickly, 

decisively, and with less interference from counsel, would vest the judiciary with too much 

unchecked power.
236

  Thus, if Americans value the law-making capacity of their judges, they 
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should be wary of too efficient a legal system.
237

   

 

D. Attorneys Are More Skilled at Fact-Finding 

 

Gillian Hadfield wrote that attorneys are better at fact-finding than judges could ever be, 

because they have incentives to understand and respond to the details of their clients’ businesses 

and relationships.  Lawyers care about reaching a rule of law that will be meaningful and 

effective in their clients’ real-world situations, and not rules that will be ignored because they are 

cut off from reality and wrong-headed.
238

  They differ from judges in this sense because: 

 Practical experience comes from observing the impact of particular rules in 

particular settings, discussing strategies and constraints with clients, being 

educated about an industry on behalf of a litigant seeking to enforce or avoid legal 

liability, and consulting experts who are paid to analyze data, interview people, or 

construct models.
239

   

 

Judges cannot get that kind of experience, and thus, without some kind of guidance from 

attorneys, will make rules that are “either so unpredictable as to lose their identity as rules or so 

wrongheaded from a practical perspective that they will be routinely ignored.”
240

 

However, the alleged superiority of attorneys over judges concerning fact-finding may 

not be a real argument against the incorporation of the Hinweispflicht.  There are several reasons 

this thinking may not be valid: First, the alleged lack of experience seems inaccurate since in the 

U.S.—unlike in Germany—judges are usually appointed after several years of good standing 

practice as lawyers.  It is precisely because they earned considerable experience as lawyers that 

judges are able to evaluate the forces and weaknesses of a case, identify the relevant factual and 

legal elements, and accordingly determine which ones should be enhanced.  

Furthermore, even if it were tangible, this alleged superiority should not be seen as a 

deterrent to the admission of a “judge-made” fact-finding.  On the contrary, the involvement of 

the judge, in addition to—but not instead of—the involvement of the attorneys would be a 

supplementary force, dedicated to the discovery of the truth.
241

  In addressing this matter, one 

should keep in mind that the purpose of justice—especially institutional justice—is not merely to 

keep score in a legal battle between private parties, but to discover the objective truth and decide 

accordingly.  In other words, attorneys’ fact-finding and judges’ fact-finding would not be 

mutually exclusive, but rather complementary.
242

    

 

E. The Current Law Hierarchy Will Resist 

 

John Reitz wrote that the reform sought by Langbein is bound to encounter resistance 

from private interests and from attorneys and judges themselves.
243

  American litigation practices 

have spawned entire industries, such as court reporting firms, professional expert witnesses, 

paralegals, technical litigation support companies, and document and data collection companies.  

Those industries exist to assist attorneys in their efforts to gather and present facts, and if that 

role were transferred to the judge, many people would be out of work.  Those people are bound 

to resist such a change.  Attorneys would resist because suddenly many of their hard-won skills 

would become useless, and because many of them (especially young associates who manage the 

more tedious aspects of discovery) would become redundant.  Attorneys would have less work to 

do, since discovery is the longest and most labor-intensive phase of litigation, so they could no 
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longer charge fees as high as are currently acceptable.
244

  Attorneys are bound to resist anything 

that threatens their fees.
245

  In addition, Reitz argued that the American people themselves might 

reject the increased judicial power to direct compulsory discovery as an undesirable state 

intrusion into their privacy.
246

  This criticism appears to be misguided, however.
247

  

 Reitz also argued that the American judiciary would have to triple in number to meet the 

labor demands of a German-style court, and even if enough new judges could be trained, hired, 

and paid, the existing judges might resist the change in status that their new role brought 

about.
248

  American judges simply do not think of themselves as managers or civil servants.  

Procedural rules already exist that give American judges the power to control fact-finding and 

other aspects of litigation, but judges typically do not exercise that power.
249

  As Reitz wrote, 

“[i]t is simply not in their job description, as far as the legal culture is concerned.”
250

 

 Reitz was also concerned that a change in the judicial role might actively injure the 

American civil justice system.  He argued that if the judge took over the questioning of 

witnesses, the judge’s manner of questioning might reveal his or her bias and thereby unfairly 

influence the jury.
251

  If judges were given this greater power over the cases they tried, they 

would have to be subject to stricter review and their positions be made terminable for offenses, 

in order to prevent corruption.
252

  Reitz also wrote that forcing the judge to become engaged in 

the discovery process would likely lead to even more delay than exists now.
253

  For the reasons 

listed above, he believed attorneys would resist giving up their high degree of control over  

discovery, fighting the more extensive judicial involvement that would mean, at the very least,
254

 

the addition of one more person for scheduling matters and for copying on all correspondence.
255

  

Reitz concluded that public dissatisfaction with the American legal system is not so strong that 

Langbein’s proposed reform could overcome the cultural and practical forces of resistance it 

would encounter.
256

  

In Germany, where judicial decisions do not technically “create” law, the judge is 

empowered with the examination of witnesses to whom he can ask any question he deems 

necessary in his quest for the discovery of the truth. Paradoxically, in the United States, where 

judicial decisions create “law” that will become generally applicable, the judge in his law-

making capacity is dependent upon the good will and quality of attorneys who are necessarily 

biased in their examination of witnesses. Is, therefore, the fear of this alleged “judicial 

dictatorship” really rational?  Where is the potential harm for having judges ask not all the 

questions, but only supplementary questions that the parties’ counsel had skipped?  If there is a 

risk of having too much information, is it not overcome by the actual risk of having too little 

information?  It is very possible that intelligent dialogue between the court and counsel leads to a 

better quality of judicial product overall.
257

  From the German perspective, it is possible that the 

court could potentially get the wrong slant on a case because it made an incorrect inference or 

misperceived a fact.
258

  Allowing the parties and their lawyers to understand the court’s 

viewpoint gives the parties a chance to rectify any misconceptions before they become erroneous 

judicial decisions.
259

 

Last, the alleged risk of corruption that would be induced by a greater power of witness 

examination does not seem actually relevant.  Beyond implying that German judges are more 

likely to be corrupted than American ones, Reitz’s argument seems pointless in the debate as to 

whether judges should be allowed to examine witnesses.
260

  In other words, the concern over the 

need for efficient anti-corruption measures is not only rational, but paramount; it is simply 

irrelevant in the debate over whether or not to allow witness examination by judges. 
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IV. AVOIDING OBSTACLES TO REFORM 

 

A. Roadblocks to Reform 

 

There are bound to be impediments to introducing Hinweispflicht into American civil 

procedure.  One obstacle would be understaffing.  The United States has roughly one-third as 

many judges per capita as does Germany,
261

 and without additional staffing, existing judges 

probably could not handle the added workload that would result from heightened involvement in 

each case.  Another hindrance would be resistance from attorneys who see their work being 

usurped if judges become more involved in litigation.  A third complication would be the way 

American judges think of themselves and their role:  American judges consider themselves 

detached umpires and are reluctant to use even the statutory authority they already have to get 

deeply involved in litigation.  The following are suggestions to surmount these obstacles. 

 

B. Use of Special Masters and Magistrate Judges as a Potential Solution to the 

Problem of Understaffing  

 

 The American judiciary is currently understaffed to perform the additional work that 

would be required by the Hinweispflicht.  Many American judges are overextended as it is and 

therefore often do not actively participate in cases until they go to trial.
262

  John Reitz argued that 

German judges are able to bear the additional workload that results from heightened pre-trial 

participation only because there are so many more judges per capita in Germany than in the 

U.S..
263

  The use of special masters and magistrates could be a way to get around the problem of 

staffing.   

 Federal Rule of Civil Procedure 53 gives American federal district court judges the 

authority to appoint a master to perform any duties to which the litigants consent.
264

  In 

particular, a master may handle pre-trial and post-trial matters which the judge cannot address in 

a timely manner,
265

 and a master may conduct evidentiary hearings during which it may compel, 

take, and record evidence.
266

  Thus, if a judge were too busy with a full trial and hearing docket 

to attend pre-trial meetings or to write extra pre-trial orders giving hints and feedback to the 

parties in any one case, that judge could, with the consent of the parties, appoint a special master 

to do so in his or her stead.  However, such a solution would impose an additional financial 

burden on the parties, since special masters are paid by the parties rather than by the court.
267

   

 The appointment of magistrate judges instead of special masters would place the financial 

burden on the government rather than the parties, since magistrates are compensated by the 

court.  Federal Rule of Civil Procedure 72 gives American federal district court judges the 

authority to refer to a magistrate, without the consent of the parties, any pre-trial matter for 

resolution.
268

  Magistrates have the authority to enter binding orders on non-dispositive 

matters,
269

 and on dispositive matters they have the authority to make recommendations on the 

record to the district court judge for the disposition of the matter, including proposed findings of 

fact.
270

  In the cases of dispositive and non-dispositive matters, the parties have the right to make 

timely written objections to the order or recommendation of a magistrate.
271

  Those objections 

must be considered by the district judge in his or her decision to preserve, modify, or set aside 

the magistrate’s findings.
272

  The Advisory Committee Notes to Rule 72 indicate that the rule 

does not restrict “experimentation” by district courts in referring matters other than typical pre-

trial matters to magistrates.
273

  Federal Rule of Civil Procedure 73 permits magistrates to conduct 
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any trial, hearing, or other proceeding (other than a hearing on contempt
274

) so long as all parties 

to the litigation consent to the magistrate’s jurisdiction.
275

 

 Rules 72 and 73 give the district judge wide discretion to refer to magistrates work that 

his or her own schedule cannot accommodate.  These rules might allow a magistrate to oversee 

the pre-trial phase of a case with more involvement and attention than a district judge with a 

packed trial and hearing docket.
276

  They would give the magistrate the authority to hold the pre-

trial hearings and write the pre-trial orders necessary to communicate hints and feedback to the 

parties.  One potential obstacle to the use of magistrates is that, if hints and feedback became 

standard practice, the need for magistrates would increase and the burden of their compensation 

would be borne by the government.  The increase in spending would likely meet resistance, as 

any increase in spending tends to do.   

 

C. Use of Contingency Fees as a Potential Solution to the Problem of Lawyer 

Resistance 

 

 Critic John Reitz predicted that American lawyers, who are protective of their livelihood 

and of the reputation of their profession, would strongly resist any reform in which the judge 

would usurp part of the lawyer’s traditional role in litigation.
277

  When asked whether he would 

appreciate increased judicial involvement or authority in litigation, one lawyer answered as 

follows: 

No, because I value my job.  I like being able to make a living 

doing the work that’s been delegated to lawyers under this 

particular division of labor.  I get a pride of craftsmanship from 

doing my job well and from having that kind of authority.  The 

judge gives over tremendous authority to the lawyers, he leaves it 

to the wisdom of the lawyers and the clients to decide what they 

need to prove their case.  And that comes out of the point of view 

in this country that people should resolve their own disputes.  It’s 

actually a good way to encourage people to solve things between 

themselves . . . . Also, there’s the fear that, what if this judge is 

smarter than my opponent and brings something to his attention 

that he wouldn’t have thought of on his own? . . .  I don’t 

particularly like it when judges ask questions—it takes me off my 

game and creates a wild card.
 278

 

 

 The presence in the U.S. of the contingency fee option, which does not exist in Germany, 

might keep American lawyers more actively engaged and  better compensated than German 

lawyers even in the face of enhanced judicial participation, and thus might prevent the 

Hinweispflicht reform from being perceived as a usurpation of the lawyer’s work.  German 

lawyers are generally considered to take a more passive role in litigation.  This passivity stems in 

part from the fact that German lawyers do not get paid any more or less depending on whether 

they win or lose.
279

  In Germany, attorneys’ fees are set according to statute.
280

  Contingency fees 

are unlawful in Germany pursuant to the Federal Lawyers' Act.
281

  German clients have the 

incentive to win the case because the losing party has to pay the fees of all attorneys involved in 

the case.
282

  And of course German lawyers want their clients to win.  But for the German lawyer 

personally, there is no financial incentive to win, except for two still significant factors: (1) a loss 
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may diminish the chances for repeat business from the losing client or new business from others 

aware of the loss,
283

 and (2) if the loss is the lawyer’s fault (negligence), the client may not 

simply “fire” (decline to retain) the lawyer but also sue him for damages.
284

  A loss will generate 

as much money as a win.
285

  In the U.S., when a lawyer is working on a contingency basis 

(absorbing all litigation costs in the hope that he will be reimbursed if he wins), he becomes 

extremely motivated to win the case; otherwise he will lose his investment.  If he does win, his 

payout will be a percentage of his client's award, so it is in his interest not only to win the case 

but to win by a huge margin.  Therefore, he will have the incentive to seek out all evidence 

favorable to his client.
286

 As Langbein and Reitz wrote, the American system “aligns 

responsibility with incentive.”
287

  Lawyers are more passive in the German system because 

lawyers who lack financial incentive also lack incentive to take more responsibility and work 

harder for their clients.  However, in the German system it is agreed that ultimately it is not the 

job of the judge to relieve parties of the consequences of gross and persistent negligence or lack 

of competence of their counsel.
288

  Although German attorneys may have a more passive role, 

they still must provide competent representation.  Additionally, it is important to note that the 

range of permissible conduct of lawyers in Germany differs from that of lawyers in the U.S..  For 

instance, a lawyer’s role in pre-trial discovery is limited to obtaining access to official 

documents, examining his client’s files, and consulting with his client on how best they can 

assemble the facts.
289

  A German lawyer will not, however, except in rare circumstances, talk to 

prospective witnesses.
290

   

 

V. CONCLUSION 

 

 When reviewing Richterliche Hinweispflicht, the German concept of the judge as teacher 

and activist, one finds four areas of American civil procedure where a similar judicial 

participation could increase without resistance: the pre-trial conference, the pre-trial scheduling 

order for discovery, the use of special masters, and the calling and questioning of witnesses.  

Any recommendations for even a relatively mild form of legal transplant must account for the 

difficulties inherent in extracting any procedural rule from a foreign system and trying to import 

it into another unique, complex system.  Any move toward increased judicial involvement must 

be made cautiously in a system so fundamentally and stubbornly adversarial as the American 

civil trial process.  Nonetheless, with planning, improvements in the American litigation process 

can be effectuated.  For a few, somewhat narrowly defined, areas of procedure we can endeavor 

to enlist the judge in searching for justice and truth, not merely observing how the legal “game” 

of litigation plays out.  A fairer process, and a more equitable result, may be obtained, and—just 

as important—the public may come to see that court procedures genuinely are meant to secure 

valid, reasonable outcomes.    
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raised sua sponte without having first invited the parties to comment thereon (Article 16). 

68. MURRAY & STÜRNER, supra note 17, at 177. 

69. FOSTER & SULE, supra note 18, at 271 (citing Art. 103 Grundgesetz: Anspruch auf Rechtliches Gehör, which 

provides that courts must give the parties to litigation sufficient opportunity to comment on the procedure).  The 

right to be heard underlies the Hinweispflicht in that it prohibits a judgment based on any ground on which a party 

has not had the opportunity to comment or respond.  The Hinweispflicht requires that the judge give hints and 

feedback on any such proposed ground for disposition before judgment is entered, unless the ground has already 

been raised by counsel or is so commonplace that the affected party can be expected to have been on notice of it.  

MURRAY & STÜRNER, supra note 17, at 189.   

70. The principle that the court is responsible for investigation is called the Untersuchungsmaxime.  It underlies 

much of criminal procedure and also the Hinweispflicht.  MURRAY & STÜRNER, supra note 17, at 159.   

71. Id. at 165 (citing ZPO §§ 272(1), 273).  Efficiency is a primary goal of German civil procedure in general and of 

the Hinweispflicht in particular.  It is for the sake of accuracy and efficiency that German judges are given a greater 

role in the fact-finding process.  J. H. MERRYMAN & ROGELIO PÉREZ-PERDOMO, THE CIVIL LAW TRADITION: AN 

INTRODUCTION TO THE LEGAL SYSTEMS OF WESTERN EUROPE AND LATIN AMERICA 110 (2007).   

72. The principle of party control over the scope and nature of litigation is known as the Dispositionsmaxime or the 

Parteiprinzip.  The parties have the right to choose and define the claims they submit to the court.  Pursuant to ZPO 

§ 139, the court may require the parties to clarify their claims and may suggest addition of a related claim but may 

not require the addition or omission of any claim.  MURRAY & STÜRNER, supra note 17, at 5, 156, 158.   

73. The principle of party control over the proof and facts is known as the Verhandlungsmaxime, which requires the 

court “to confine its consideration to facts from those sources which have been brought forward or identified by the 

parties.”  The parties identify their own facts and means of proof, and then it becomes the court’s responsibility to 

elicit and evaluate that proof.  MURRAY & STÜRNER, supra note 17, at 158, 161.  While this principle still holds true 

today, recent reforms have increased the scope of exceptions: under §§ 142,143, 144, 273 II No.2, 448 the court can 

take evidence on its own account in certain cases—but (unlike in administrative courts, where the 

Unteruschungsgrundsatz applies) is not obliged to do so; cf. Jauernig/Hess, Zivilprozessrecht, 2011 (forthcoming), 

§25.15.   

74. Id. at 166.  Likewise, “[t]he Federal Rules of Civil Procedure are designed to avoid surprise and thus to 

facilitate a proper ruling on the merits of each case.”  Shell Oil Co. v. Kendall Const. Co., 615 F.2d 698 (5th Cir. 

1980).  To what extent the Federal Rules of Civil Procedure accomplish this is debatable.  See, e.g., James R. 

Maxeiner, Imagining Judges that Apply Law: How They Might Do It, 114 PENN, ST. L. REV. 469 (2009).  However, 

methods such as continuances attempt to ensure that the court is able to mitigate surprise. FED. R. CIV. P. 15, 56. 
75. BAUMBACH ET AL., supra note 62, at 256. 
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76. Id.; Interview with Thomas Lundmark, Professor of Law, Univ. of Muenster (Germany) (Nov. 9, 2011).   

77. Id.; Interview with Thomas Lundmark, supra note 76.   

78. MURRAY & STÜRNER, supra note 17, at 169. 

79. Id. at 168–69. 

80. “Im Anschluss an die Beweisaufnahme hat das Gericht erneut den Sach- und Streitstand und, soweit bereits 

möglich, das Ergebnis der Beweisaufnahme mit den Parteien zu erörtern.”  ZPO § 279(3).   

81. Peikenbrock, supra note 65, at 1360.  Giesela Rühl, Preparing Germany for the 21st Century:  The Reform of the 

Code of Civil Procedure Part I/II, GERMAN L.J. 908, 914 (2005). 

82. Piekenbrock, supra note 65, at 1360. 

83. Article 103(1) of the Constitution states, “In court, everyone has a right to be heard.” “Vor Gericht hat 

jedermann Anspruch auf rechtliches Gehör.” 

84. “(1) Über das Ergebnis der Beweisaufnahme haben die Parteien unter Darlegung des Streitverhältnisses zu 

verhandeln. (2) Ist die Beweisaufnahme nicht vor dem Prozessgericht erfolgt, so haben die Parteien ihr Ergebnis 

auf Grund der Beweisverhandlungen vorzutragen.”  ZPO § 285.   

85. FISHER, supra note 17, at 98; MURRAY & STÜRNER, supra note 17, at 167. 

86. BAUMBACH ET AL., supra note 62, at 256. 

87. Id. at 257.   

88. Id. at 256; Interview with Arne Alberts, Center for European Private Law, Univ. of Muenster (Germany) (Nov. 

9, 2011).    

89. MURRAY & STÜRNER, supra note 17, at 173.   

90. Id.; Interview with Burkhard Hess, supra note 56; Interview with Thomas Lundmark, supra note 76.     

91. MURRAY & STÜRNER, supra note 17, at 167-68, 170; BAUMBACH ET AL., supra note 62, at 258.   

92. BAUMBACH ET AL., supra note 62, at 258.   

93. Id.; MURRAY & STÜRNER, supra note 17, at 170.  

94. BAUMBACH ET AL., supra note 62, at 258; Interview with Marcus Mack, Institute for Foreign and International 

Private and Procedural Law, Univ. of Heidelberg (Germany) (Nov. 11, 2011). 

95. MURRAY & STÜRNER, supra note 17, at 170; Interview with Burkhard Hess, supra note 56; Interview with 

Thomas Lundmark, supra note 76.    .  

96. MURRAY & STÜRNER, supra note 17, at 170; Interview with Burkhard Hess, supra note 56; Interview with 

Marcus Mack, supra note 94. 

97. ZPO § 139(3).   

98. MURRAY & STÜRNER, supra note 17, at 12, 171.    

99. Id.   

100. MURRAY & STÜRNER, supra note 17, at 175.  The duty of the judge to work towards a settlement comes from § 

278 (1).  Of course the court can and does use hints and feedback for that aim according to § 139.  See infra Part 

II.D.  

101. Id. at 13.  See Brandon L. Bartels, Top-Down and Bottom-Up Models of Judicial Reasoning, in THE 

PSYCHOLOGY OF JUDICIAL DECISION MAKING 41 (eds. David Klein & Gregory Mitchell, 2010) (for consideration of 

motivational and behavioral heterogeneity in Supreme Court decision making).    

102. MURRAY & STÜRNER, supra note 17, at 170; BAUMBACH ET AL., supra note 62, at 256. 

103. MURRAY & STÜRNER, supra note 17, at 169.   

104. BAUMBACH ET AL., supra note 62, at 257. 

105. Id. at 257; MURRAY & STÜRNER, supra note17, at 172.  Professor Hess reports that he witnessed personally a 

case where the judges (in a case with “a very arrogant plaintiff”) repeatedly asked the lawyer for the defendant 

whether he was sure that he had not forgotten an objection.  Finally, the lawyer said, “just to be safe, I also raise the 

objection that the relevant statute of limitations has run.”  The judges never said “statute of limitations,” but the 

result was the same.  Interview with Burkhard Hess, supra note 56. 

That also works with less known objections, although one needs a better lawyer to figure those out.  Id.  (Of course, 

were he really good, the lawyer would have seen it at once, anyway.).  

Professor Hess opines that German judges are especially happy to help out if one side has a lawyer and the other 

side does not.  Id.    

106. MURRAY & STÜRNER, supra note 17, at 176–77.   

107. Id. at 173; Interview with Marcus Mack, supra note 94. 

108. BAUMBACH ET AL., supra note 62, at 257.  Indeed, under Article VI of the Peruvian Code of Civil Procedure, 

the judge may similarly have to help out the “weaker party” according to the principle of “socialisación.”  Interview 
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with Burkhard Hess, supra note 56. 

109. MURRAY & STÜRNER, supra note 17, at 176. 

110. BAUMBACH ET AL., supra note 61, at 257. 

111. Id. 

112. Id. 

113. Id.; Interview with Burkhard Hess, supra note 56; Interview with Marcus Mack, supra note 94. 

114. Benjamin Kaplan et al., Phases of German Civil Procedure I, 71 HARV. L. REV. 1193, 1227–28 (1958). 

115. Id. 

116. Id. The situation may arise similarly to the duty to speak in American law.  That is, non-disclosure typically 

constitutes misrepresentation once a subject has been broached; at that point, certainly half-truths are insufficient.  

See RESTATEMENT (SECOND) OF TORTS § 551(2)(b)-(c) (1977) (stating that each party to a business transaction must 

“exercise reasonable care to disclose to the other [party] before the transaction is consummated . . . matters . . . that 

he knows to be necessary to prevent his partial or ambiguous statement of the facts from being misleading”; further 

stating that each such party must disclose “subsequently acquired information that he knows will make untrue or 

misleading a previous representation that when made was true or believed to be so”). 

117. Piekenbrock, supra note 65, at 1361. 

118. Id. 

119. Id. Interview with Thomas Lundmark, supra note 76. 

120. Piekenbrock, supra note 65, at 1361–62. 

121. Id. at 1362. 

122. Id.; Interview with Burkhard Hess, supra note 56; Interview with Marcus Mack, supra note 94. 

123. Piekenbrock, supra note 65, at 1362. 

124. Id. 

125. Id. 

126. Id. 

127. Id. 

128. Id.; Interview with Burkhard Hess, supra note 56. 

129. Piekenbrock, supra note 65, at 1361–62. 

130. MURRAY & STÜRNER, supra note 17, at 167. 

131. Id. at 176.   

132. An appellate reproach of the lower court might follow if, for example, the lower court has overlooked a 

response or offer of proof which would have considerably healed the error, or failed to announce the application of 

foreign law.  BAUMBACH ET AL., supra note 62, at 256.   

133. Id.; Interview with Marcus Mack, supra note 94.  A judge treads a thin line. She has a duty to provide direction, 

but she must not try to help any party win its case.  Astrid Stadler & Wolfgang Hau, The Law of Civil Procedure, in 

INTRODUCTION TO GERMAN LAW  365, 370 (eds. Mathias Reimann & Joachim Zekoll, 2d ed. 2005)).   

134. BAUMBACH ET AL., supra note 62, at 172.   

135. FED. R. CIV. P. 12(b). 

136. FED. R. CIV. P. 12(h)(1). 

137. MURRAY & STÜRNER, supra note 17, at 170 (citing ZPO § 139(2)).   

138. Id. at 173.  It should be noted that judges are required to initiate clarification if counsel misunderstood the law 

or a preceding hint of the court.  Id. at 170 (citing Federal Supreme Court, 127 BGHZ 254, 260 (1994); 52 NJW 

1264 (1999)). 

139. Id. at 175.  

140. BAUMBACH ET AL., supra note 62, at 257. 

141. MURRAY & STÜRNER, supra note 17, at 175; EGBERT PETERS, RICHTERLICHE HINWEISPFLICHTEN UND 

BEWEISINITIATIVEN IM ZIVILPROZEß 141 (1983).   

142. Piekenbrock, supra note 65, at 1362. 

143. Id. 

144. PETERS, supra note 141, at 141; Interview with Burkhard Hess, supra note 56; Interview with Marcus Mack, 

supra note 94.   

145. PETERS, supra note 141, at 144.   

146. Id.  

147. See Peter H. Schuck, The Role of Judges in Settling Complex Cases: The Agent Orange Example, 53 U. CHI. L. 

REV. 337 (1986). 
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148. See Eric D. Green, The Role of the Judge in the Twenty-First Century: Re-Examining Mediator and Judicial 

Roles in Large, Complex Litigation: Lessons from Microsoft and Other Megacases 86 B.U. L. Rev. 1171 (2006). 

149. E. Donald Elliott, Managerial Judging and the Evolution of Procedure, 53 U. CHI. L. REV. 306, 323. 

150. Schuck, supra note 148, at 344. 

151. Id. 

152. Id. 

153. Id. 

154. Id. at 345.  That would likely not be possible under the German rules of procedure.  Interview with Burkhard 

Hess, supra note 56.  

155. Schuck, supra note 148, at 346. 

156. Id. 

157. Green, supra note 148, at 1190. 

158. Id.  Professor Green concludes that the Microsoft case exemplifies “the classic paradigm of total separation of 

court-appointed mediation from the adjudication of the case[, with] . . .  no active judicial involvement in the actual 

settlement process.”  Id.  (noting that “[t]he court initiated mediation, ensured that mediation would happen, and 

then stood back; Judge Kollar-Kotelly let the mediators mediate while she maintained control over the adjudication.  

Never the twain did meet.”). 

159. Dodson, supra note 16, at 143–44. 

160. See note 74; Interview with Thomas Lundmark, supra note 76.   

161. See U.S. CONST. amend. V; U.S. CONST. amend. XIV, Art. 1 and Art. 2, Art. 3(1) and Grundgesetz.  Article 2, 

which guarantees substantive and procedural due process through the broad interpretation of the right to free 

development of personality, as well as the equality clause of Grundgesetz Article 3(1) which is interpreted as 

guaranteeing due process.  David P. Currie, Lochner Abroad: Substantive Due Process and Equal Protection in the 

Federal Republic of Germany, 1989 SUP. CT. REV. 333–72.   

162. Kessler, supra note 7, at 1185. 

163. Id. at 1215. 

164. Id. at 1185. 

165. Benjamin Kaplan, Arthur von Mehren, & Ruldolph Schafer, Phases of German Civil Procedure I, 71 HARV. L. 

REV. 1193, 1198–99 (1958). 

166. Id. 

167. Dodson, supra note 16, at 148 (citing Rand v. Roland, 154 F.3d 952 (9th Cir. 1998) (en banc)).  

168. Id.  (citing Lucas v. Dep’t of Corr., 66 F.3d. 245, 248 (9th Cir. 1995)).  

169. Id.  (citing Noll v. Carlson, 809 F.2d 1446, 1448–49 (9th Cir. 1987), superseded by statute, Prison Litigation 

Reform Act of 1996, Pub. L. No. 104-134, 110 Stat. 1321, as recognized in Lopez v. Smith, 160 F.3d. 567, 571 (9th 

Cir. 1998)). 

170. Id.  (citing Anderson v. Woodcreek Venture Ltd., 351 F.3d 911, 915–16 (9th Cir. 2003)). 

171. Id.  at 149 (citing Fonseca v. Sysco Food Servs. of Ariz., Inc. 374 F. 3d. 840, 845–46 (9th Cir. 2004).  

172. Id. (citing Krain v. Smallwood, 880 F.2d 1119, 1121 (9th Cir. 1989). 

173. Id. 

174. Linda S. Mullenix, Lessons from Abroad: Complexity and Convergence, 46 VILL. L. REV. 1, 3 (2001). 

175.  MURRAY & STÜRNER, supra note 17, at 177. 

176. Id. at 14. 

177. Id. at 19. 

178. Dodson, supra note 16, at 149. 

179. Bradley Bryan, Justice and Advantage in Civil Procedure: Langbein’s Conception of Comparative Law and 

Procedural Justice in Question, 11 TULSA J. COMP. & INT’L L. 521, 529 (2004). 

180. Id. 

181. Id.  Exercising his powers, or at least having the potential to exercise them, may give the judge power to 

distinguish between an acceptably zealous attorney and an unreasonable, unethical “hired gun.” 

182. FED. R. CIV. P. 16(c).  See Elizabeth G. Thornburg, The Managerial Judge Goes to Trial, 44 U. RICH. L. REV. 

1261, 1288 (2010) (“[W]hat distinguishes the judge as manager from the judge as arbiter of disputes is the nature 

and purpose of that involvement.  In the interest of moving a case along more expeditiously, the managerial judge 

imposes early deadlines, enters orders limiting use of discovery devices and time for pretrial developments, and uses 

the many tools at his disposal to try and push the parties toward settlement.”).  One can argue that there is judicial 

efficiency in either approach.   
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183. As John Reitz wrote “[n]ew statutes expanding the courts' express powers to control evidence production are 

unnecessary because courts already have the statutory power.  The problem for reformers . . . is to convince our 

courts to use their powers.”  Reitz, supra note 34, at 992–93.   

184. In terms of dealing with what she calls “managerial judges,” Prof. Thornburg’s article suggests: “The least 

controlling, but possibly most feasible, alternative is to revise the official training given to trial judges, such as 

judicial seminars and the CLMM [“Civil Litigation Management Manual”], so that they provide less cheerleading 

and more guidance with respect to trial management.”  Thornburg, supra note182, at 1322.  

185. FED. R. CIV. P. 16 advisory committee’s note (1993). 

186. FED. R. CIV. P. 16 advisory committee’s note (1983) (citing STEVEN FLANDERS, CASE MANAGEMENT AND 

COURT MANAGEMENT IN UNITED STATES DISTRICT COURTS 17 (1977); 6 CHARLES ALLEN WRIGHT & ARTHUR R. 

MILLER, FEDERAL PRACTICE AND PROCEDURE: CIVIL § 1522 (1971)).   

187. FED. R. CIV. P. 16 advisory committee’s note (1983).  The scheduling order must set time limits on joinder, 

amendments, completion of discovery, and the filing of motions.  FED. R. CIV. P. 16(b)(3)(A).  It also may 

change when disclosures are to occur and the extent of discovery (including of electronically stored information), 

while setting pretrial conference and trial dates as well as adopting any agreements of the parties about privilege or 

attorney work-product.  Id. at 16(b)(3)(B). 

188. Id.  

189. Id. (citing Milton Pollack, Pretrial Procedures More Effectively Handled, 65 F.R.D. 475 (1974)).   

190. FED. R. CIV. P. 16 advisory committee’s note (1983). 

191. Id.  

192. In France, N.C.P.C Article 144 provides that “[i]nquiries may be ordered at any time in the course of the 

proceedings, where the judge does not have sufficient evidence to be able to determine the matter.”  While the 

parties may request a judge to order such a measure, he may do so sua sponte.  However, according to N.C.P.C. 

Article 146, “inquiries may only be ordered in relation to facts which the party who alleges the same is unable to 

prove sufficiently.  In no case may inquiries be ordered for the sake of remedying a party’s deficiency to produce 

evidence[,]” and any order made must be as simple and inexpensively as possible.  N.C.P.C. Article 147.  But, in 

deciding whether or which measure to order, the judge has a “sovereign power of assessment” as to their 

appropriateness (Cass. 1e civ. May. 8, 1974, Bull. civ. I, No. 133, cited in BELL ET AL., supra note 24, at 103. 

193. ZPO § 139(1) and (2); MURRAY & STÜRNER, supra note 17, at 173.   

194. Reitz, supra note 34, at 992.  By way of comparison, according to N.C.P.C. Article 218, a French “judge who 

carries out the investigation may, sua sponte or at the request of the parties, summon or hear any person whose 

hearing deems to him useful in the manifestation of the truth[.]”  If a party wishes a witness to be summoned, that 

party must explain what evidence she hopes to obtain from the witness.  In either case, the judge decides whether or 

not to call a witness as a matter of  his “sovereign power of assessment,” though it is subject to the rule that where a 

witness has given evidence on a particular issue, the other side is entitled to have a counter-witness.  BELL ET AL., 

supra note 24, at 105.   

195. FED. R. EVID. 614(a) and (b).   

196. FED. R. EVID. 614 advisory committee’s note (2008). 

197.  Id. 

198. Id. 

199. Daubert v. Merrell Dow Pharm., 505 U.S. 579 (1993). 

200. G. Michael Fenner, The Daubert Handbook: The Case, Its Essential Dilemma, and Its Progeny, 29 CREIGHTON 

L. REV. 939, 948 (1996). 

201. D. Michael Risinger, Defining the “Task at Hand”: Non-Science Forensic Science After Kumho Tire Co. v. 

Carmichael, 57 WASH. & LEE L. REV. 767, 768 (2000). 

202. Id. 

203. 28 U.S.C. § 652(a) provides: 

Consideration of Alternative Dispute Resolution in Appropriate Cases. – Notwithstanding any 

provision of law to the contrary and except as provided in subsections (b) and (c), each district 

court shall, by local rule adopted under section 2071(a), require that litigants in all civil cases 

consider the use of an alternative dispute resolution process at an appropriate stage in the 

litigation.  Each district court shall provide litigants in all civil cases with at least one 

alternative dispute resolution process, including, but not limited to, mediation, early neutral 

evaluation, minitrial, and arbitration as authorized in sections 654 through 658.  Any district 

court that elects to require the use of alternative dispute resolution in certain cases may do so 
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only with respect to mediation, early neutral evaluation, and, if the parties consent, arbitration.   

204. AM. BAR ASS’N, THE FRANCHISE AND DEALERSHIP TERMINATION HANDBOOK 110 (2004) (citing Nick v. 

Morgan’s Foods, Inc., 2000 WL 744538 (E.D. Mo. 2000), imposing sanctions on a defendant who violated a court 

order to mediate, made pursuant to FED. R. CIV. P. 16, by failing to submit requisite memorandum to mediator in 

advance and failing to have corporate representative attend the mediation).   

FED. R. CIV. P. 16 provides in pertinent part: 

(c) Subjects for Consideration at Pretrial Conferences.  At any conference under this rule 

consideration may be given, and the court may take appropriate action, with respect to . . . (9) 

settlement and the use of special procedures to assist in resolving the dispute when authorized 

by statute or local rule . . . . 

 . . . .  

(f) Sanctions.  If a party or party’s attorney fails to obey a scheduling or pretrial order, or if no 

appearance is made on behalf of a party at a scheduling or pretrial conference, or if a party or 

party’s attorney is substantially unprepared to participate in the conference, or if a party or 

party’s attorney fails to participate in good faith, the judge, upon motion or the judge’s own 

initiative, may make such order with regard thereto as are just . . . .   

205. One example of how strongly courts defer to arbitration is the recent U.S. Supreme Court decision Rent-A-

Center, Inc. v. Jackson, 130 S. Ct. 2772 (2010) where the court held that the parties had to go to arbitration to 

arbitrate whether the employee’s agreement was unconscionable.  Under the Federal Arbitration Act, if a party 

challenges the enforceability of the particular delegation clause then the district court can consider the challenge, but 

where the party challenges the entire agreement, the challenge goes to arbitration.  Id. at 2776–81. 

206. MURRAY & STÜRNER, supra note 17, at 13. 

207. In France, N.C.P.C. Article 21 expressly provides that “to reconcile the parties is part of the judge’s 

mandate[.]”  “Parties may reconcile, on their own initiative or upon that of the judge, throughout the proceeding.” 

Article 127.  “The conciliation must be attempted, unless otherwise provided, at the place and the time that the judge 

deems favorable.”  Article 128.  The judge’s attempt of conciliation may either come from his own initiative, at the 

Parties’ request, or from a special statute making it mandatory in certain matters (e.g. divorce).  The attempt of 

conciliation may be handled either by the judge himself or by a court-accredited conciliator (i.e. not a magistrate).  If 

an agreement is reached, the parties may record their assent in the form of a “recorded agreement” upon which the 

judge may confer binding force.  Parties can also ask the judge to “approve” their agreement, which he is not bound 

to do and will only do so after reviewing the lawfulness and the opportunity of the agreement.  If the judge approves 

the agreement, his decision has force of a judicial decision.  MELINA DOUCHY-OUDOT & JULIE JOLY-HURARD, 

MEDIATION ET CONCILIATION 20-21 (2006); Rép. Pr. Civ. Dalloz. 

208. E. Donald Elliott, Symposium on Litigation Management: Managerial Judging and the Evolution of Procedure, 

53 U. CHI. L. REV. 306, 332 (1986). 

209. Id.  

210. Id.; Interview with Marcus Mack, supra note 94. 

211. Elliott, supra note 208, at 323. 

212. John H. Langbein, Trashing the German Advantage, 82 NW. U. L. REV. 763, 764 (1988). 

213. Id.  

214. Schuck, supra note 147. 

215.  Id. at 349. 

216. Class actions do not exist in Germany, but the heightened level of judicial involvement in American class 

actions is similar to that in regular civil suits in Germany.  The only thing in Germany that approximates a class 

action is a kind of mass civil case that can only be filed in connection with capital market transactions.  But even 

that is dramatically different from a U.S. class action because the named plaintiffs are never allowed to bring suit on 

behalf of unnamed plaintiffs.  It is more of a collective lawsuit than a class action.  The act which allows the mass 

capital market transaction cases expired in November 2010.  See BUNDESMINISTERIUM, THE GERMAN “CAPITAL 

MARKETS MODEL CASE ACT,” http://www.bmj.bund.de/media/archive/1056.pdf. 
217. FED. R. CIV. P. 23(e)(1) advisory committee’s note (2008). 

218. FED. R. CIV. P. 23(e)(1)(A) and (e)(3).   

219. The judge may not refuse to approve settlement if the class is certified pursuant to Rule 23(b)(3), the first 

opportunity to elect exclusion has expired, and class members would be allowed to elect exclusion from the 

settlement once approved.  FED. R. CIV. P. 23(e)(3) advisory committee’s note (2008).   

220. FED. R. CIV. P. 23(e)(1) advisory committee’s note (2008).   
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221. Langbein, supra note 2. 

222. John H. Langbein, Trashing the German Advantage, supra  note 212, at 765  (In this article, Langbein defends 

his original article, The German Advantage in Civil Procedure.). 

223. Reitz, supra note 34, at 1004–05 (“[T]he danger of unwarranted state intrusion through a crusading trial judge 

is probably reduced to acceptable levels in our present system because trial judges have no institutional 

responsibility to carry out discovery and no ability to create the conflict between discovery and privacy rights. They 

can only decide conflicts brought to them.  The passive, umpire-like status of the state official thus appears to be the 

chief protection in our system against unhealthy state intrusion into private interests.  Adoption of the German 

system of judge-led witness examination would sacrifice that protection.”).   

224. Interview with Charles Wachter, Partner, Holland & Knight LLP, in Tampa, Fla. (July 1, 2010).   

225. FOSTER & SULE, supra note 18, at 145.   

226. Langbein, supra note 2, at 823, 825.   

227. Id. at 824.   

228. Id. at 827–28.  

229. Id. at 831–32.   

230. Id.; Interview with Reiner Schulze, Professor of German and European Civil Law, Director of Center for 

European Private Law, Univ. of Muenster (Germany) ((Nov. 9, 2011). 

231. Id. at 833–34. 

232. Id. at 858.   

233. Dodson, supra note 16, at 140 (presenting the pros and cons of studying comparative law); see also Bryan, 

supra note179 (“[t]here is a practical difficulty in using comparative example across the gulf that divides Anglo-

American from Continental procedure”). 

234. The modern trend among European Laws of Civil Procedure is oriented toward more standardization, 

under the pressure of two increasingly influent legal systems: the European Union and the European Convention for 

the Protection of Human Rights and Fundamental Freedoms, signed on November 4, 1950.  On the one hand, 

“Article 6(1) §1 of the Convention provides that ‘everyone is entitled to a fair and public hearing within a reasonable 

time by an independent and impartial tribunal.’  This rule transcends the distinction between Romano-Germanic and 

common law approaches to the trial, which it regroups around the same principles by conferring on the general 
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