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INTRODUCTION
During his mandate and since, Special Representative of the Secretary-General on the Issue of Human Rights and
Transnational Corporations and Other Business Enterprises (“SRSG”) John Ruggie referred to the “Protect, Respect, and
Remedy” Framework (“PRR framework”) and the Guiding Principles on Business and Human Rights (“Guiding Principles”)
as a polycentric governance system. 1 Influential commentators like Larry Catá Backer 2 and Mark B. Taylor 3 have done so as
well. But what exactly that means has not been very carefully elucidated. This paper places that description in the context of
a deep and varied literature on polycentric governance and evaluates the PRR framework in that light. In particular, the paper
uses as a case study an emerging potential polycentric governance system related to the sourcing of certain minerals from
conflicted-affected countries in the African Great Lakes region to explore these issues. The conflict minerals regulatory
regime incorporates a notable number of the concerns and opportunities Ruggie highlighted and promoted in the PRR
framework and Guiding Principles. The paper concludes with a recommendation for further study of the business and human
rights sector generally, and conflict minerals regulation specifically, in accordance with the polycentric governance literature.
I.

BACKGROUND ON POLYCENTRIC GOVERNANCE SYSTEMS
A. History and Broad Application

The concept of polycentricity has been utilized in a number of different ways by scholars from a number of different
disciplines. In general, polycentric governance is marked by a regulatory system—sometimes referred to as a regime
complex 4—that consists of a collective of partially overlapping and nonhierarchical regimes. 5 “Polycentric systems are
characterized by multiple governing authorities at differing scales rather than a monocentric unit.” 6 In a polycentric
governance regime, therefore, the state is not the only source or foundation of authority and, in fact, may play little or no role
at all. 7 Instead, a complex array of interdependent actors or decision making centers, both state and non-state, which are
formally independent of one another, form networks and interact among themselves, each adding some value, while
reinforcing each other and compensating for each other’s limitations and weaknesses. 8 Each individual actor within the
system is typically free from domination by the others and can make its own rules and develop its own norms within its
domain of influence. 9 Nevertheless, there is also opportunity within the system for “mutual monitoring, learning, and
adaptation of better strategies over time.” 10
The boundaries of a polycentric governance regime are often marked by the problems or issues with which the
various actors share a common concern. 11 In other words, a polycentric system is focused on problem solving but is not
defined by any single or particular solution to that problem. 12 Often, polycentric governance emerges in the face of a
collective action problem that the state is either ill-equipped, unwilling, or too slow to tackle. Professor Michael McGinnis
explains that, when facing a collective action problem, a group should be able to address it in the way it sees fit, which can
and should include crafting new governance structures that will be able to facilitate the problem-solving process. 13 In this
way, a polycentric regime usually involves “bottom-up” rather than “top-down” governance. 14
Likely no one has done more to advance the study of polycentric governance, especially as related to public goods
and common pool resources, than Nobel laureate Elinor Ostrom, Vincent Ostrom, and their colleagues at the Vincent and
Elinor Ostrom Workshop in Political Theory and Policy Analysis at Indiana University. 15 Their early work in polycentric
governance challenged the prevailing notion in the 1970s and 1980s that the provision of public services, like police and
education, was better and more cost-effectively accomplished by slashing the number of departments and districts and
consolidating them. 16 This work showed that “[n]o systematic empirical evidence supported reform proposals related to
moving the provision of public goods from smaller-scale units to larger governments.” 17 Rather, a series of studies showed,
for example, that small and medium-sized police departments outperformed their larger counterparts serving similar
neighborhoods in major urban centers in measures of efficiency and cost. 18 Though the small and overlapping centers
governance seemed inefficient, in practice they performed well.
Elinor Ostrom built on these studies to determine whether polycentric governance regimes could adequately combat
collective action problems associated with the provision and regulation of common pool resources. She challenged the
conventional theory of collective action, 19 which held that rational actors would not cooperate to achieve a socially optimal
outcome in a prisoner’s dilemma scenario like that associated with the tragedy of the commons. 20 Thus, it was thought that
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only top-down, state-imposed regulations could create the proper incentives for optimal collective action. 21 A series of field
studies that she and others conducted on the provision of water resources in California, 22 the design and maintenance of
irrigation systems in Nepal, 23 and the protection of forests in Latin America 24 consistently showed that, contrary to the
conventional theory, many individuals will cooperate in the face of collective action problems. 25 Local and regional groups
of small to medium scale were found to have self-organized to develop solutions to common-pool resource problems, despite
what the rational choice theory would suggest. 26 Moreover, in field studies, systems governed polycentrically were often
found to have better outcomes than those governed by a central governmental authority. 27 The polycentric regimes were
more nimble, flexible, and invested in guaranteeing success at the local level. And regimes marked by top-down state
regulation did not get the kind of local and regional expert input that the polycentric systems did. 28 These observations in the
field were consistent with laboratory experiments that found externally imposed regulations that were intended to maximize
joint returns in the face of collective action problems actually “crowded out” individuals’ voluntary cooperative behavior. 29
Prior to her death, Elinor Ostrom was applying this research, and the institutional analysis and development (“IAD”)
framework 30 that grew out of it, to the regulation of global climate change. She assumed that sufficient global regulation
through treaty or other international legal instrument was either unlikely ever to occur or, certainly, not forthcoming in the
near future; 31 thus, some alternative means of regulating greenhouse gas (“GHG”) emissions will be necessary to address the
collective action problem such emissions represent. Ostrom challenged the prevailing belief that atmospheric conditions and
climate, which are global public goods, must be addressed on a global scale to be effective. 32 Rather, she argued that,
because a tremendously large number of actions taken at multiple scales—for example, the household, cities and states,
countries, transboundary regional areas, and global levels—affect the amount of GHG emissions, a polycentric system
addressing global climate change would incorporate the experience, expertise, and investment of various actors each of those
scales and produce effective, if not perfect, cooperative behavior. 33 This is consistent with the “matching principle” in
international law, which holds that multilevel problems should involve contributions by each of those levels. 34
Thus, problems like those posed by the tragedy of the commons that transcend the Westphalian conception of
national jurisdictional boundaries 35 need not be addressed only (or, necessarily, at all) by comprehensive global regulation or
international law. Rather, polycentric regulatory action and experimentation by multiple actors at multiple levels linked
together by diverse information networks is certainly better than failed or lumbering international initiatives, and likely bring
benefits that the top-down regulation cannot.
B. Relevance to Business and Human Rights
SRSG Ruggie recognized similar challenges and opportunities as he undertook his mandate to address human rights and
transnational corporations. The likelihood that the corporate responsibility for human rights could be enshrined in some sort
of comprehensive and binding instrument of international law or treaty was nil. 36 The Norms on the Responsibilities of
Transnational Corporations and Other Business Enterprises with Regard to Human Rights (“Norms”) would have imposed on
businesses affirmative duties concurrent with states “to promote, secure the fulfillment of, respect, ensure respect of and
protect human rights” within their “sphere of influence” (Norms, 2003). 37 The controversy surrounding the Norms is well
known. They failed to get any traction at the United Nations. Ultimately, the U.N. Human Rights Commission took no
action on the Norms and instead established Ruggie’s mandate. 38 Ruggie recognized that the Norms were both too ambitious
and too limited in their scope, that there was no hope to build consensus around an approach that imposed state-like duties
with regard to some delimited set of human rights directly on businesses at the level of international law. 39 So, early in his
mandate, he made clear his intent to distance his own efforts from the Norms. In his own words, his “first official act was to
commit ‘Normicide.’” 40 Thus, as with global climate change, it would be folly to look to a top-down approach to regulate
transnational corporations with regard to human rights violations and abuses.
Still, globalization has created a dynamic whereby transnational corporations operate beyond the reach of any
particular national regulatory system. Governance gaps result from inadequate national regulatory reach, a nonexistent
international regulatory framework, and insufficiently organized and empowered non-state market and social actors. The
PRR framework was crafted to address and fill those governance gaps. 41 They take several forms. Structurally, public
governance is fragmented along national territorial lines, while the global economy transcends such territorial boundaries. 42
Even within and among those national jurisdictions, governments lack policy coherence on both vertical and horizontal
axes. 43 Finally, states often lack the capacity or will to adopt or implement regulatory measures, because they fear either that
they lack the means to enforce them or that they will suffer negative consequences in the global marketplace. 44 With regard
to policy coherence and governance gaps, in 2010, Ruggie identified
five priority areas through which States should strive to achieve greater policy coherence and effectiveness as
part of their duty to protect: (a) safeguarding their own ability to meet their human rights obligations; (b)
considering human rights when they do business with business; (c) fostering corporate cultures respectful of
rights at home and abroad; (d) devising innovative policies to guide companies operating in conflict affected
areas; and (e) examining the cross-cutting issue of extraterritorial jurisdiction. 45

Thus, States clearly have a vital role to play to address the governance gaps, but they cannot by themselves completely close
the governance gaps created by globalization.
In the absence of obligatory international law and in light of the governance gaps Ruggie identified, a polycentric
system of governance and regulation can thrive. The PRR framework was conceived as just such a polycentric system.
When asked about the interaction between the state duty to protect and business’s responsibility to respect human rights,
Ruggie indicated that the framework and the Guiding Principles reflect a system of polycentric governance. He described it
as “an emerging regulatory dynamic under which public and private governance systems each add distinct value, compensate
for one another’s weaknesses, and play mutually reinforcing roles—out of which a more comprehensive and effective global
regime might emerge.” 46 Referencing the polycentric nature of the framework, Professor Backer describes it as “an attempt to
build simultaneous public and private governance systems as well as coordinate, without integrating, their operations.” 47 In
other words, the framework serves as a means of providing the information networks and linkages that allow for the multiple
actors at multiple levels of society to act as governing authorities within their particular realm of expertise and influence,
while reinforcing each other and compensating for each other’s limitations and weaknesses. 48 Furthermore, it incorporates
the “matching principle” at both a legal and social regulatory level. 49 The problem of business involvement or complicity in
human rights violations and abuses is a multilevel one, ranging from the purely local to the transnational. By complementing
the state’s duty to protect with business’s responsibility to respect human rights, as well as explicating the role that both state
and non-state actors must play in remedying any violations or abuses, the framework anticipates a broad and multilevel
approach and provides guidance and expectations for all involved to contribute to addressing the problem at their respective
level.
II. CONFLICT MINERALS AND POLYCENTRIC GOVERNANCE
The polycentric nature of the PRR framework is an important and elegant feature of the SRSG’s work. Whether it will
spawn well-functioning, issue-specific polycentric governance regimes is vital to determine the ultimate success or failure of
the PRR framework and Guiding Principles. The remainder of this paper is devoted to a case study of one emerging, issuespecific polycentric governance regime. Because it emulates that polycentric system, incorporates the norms elucidated in
the Guiding Principles, and confronts a number of the most troublesome governance gaps, the approach to supply chain
transparency and conflict minerals in the Democratic Republic of Congo (“DRC”) may well portend how lasting and
meaningful the PRR framework and Guiding Principles will be.
A. Background on the Conflict Minerals Issue
Significant swaths of the African continent are rich in natural resources, but poor in stable governance and the hallmarks of
civil society and rule of law. In these areas, local communities are often dominated—and even terrorized—by outside
interests who seek to extract the value from those resources for their own gain with little regard for the effect on the local
peoples. The effects are devastating. Such groups can and do wreak havoc on the local populations and the environment,
leave the community without a lucrative source of support, and rob communities of the right to self-determination. These
interlopers can range from warlords and terrorists to knights of industry, sometimes (wittingly or not) working in concert.
In the eastern DRC armed rebel groups, as well as some groups loosely affiliated with the official DRC military,
profit and fund their operations in part through the domination and control of mineral mines, as well as unauthorized
extortive taxation of trade routes and facilities. 50 In turn, some of these groups terrorize the local populations, taking
particular aim at women and girls. 51 They use rape as a tool of control and intimidation. The eastern DRC is perhaps the
most dangerous place in the world to be female. 52
The origins of the human rights travesty in the DRC are well known. Fighting between and among the armed rebel
groups and government forces has led to the deaths of more than five million since the mid-1990s when the aftermath of the
Rwandan genocide spilled across the border into eastern DRC. 53 It is a zone of weak or nonexistent governance and nearly
constant conflict.
No doubt, such conflict is expensive. Thus, the DRC’s vast supply of natural resources is also a natural source for
rebel groups to tap for funding. The United Nations Security Council adopted a resolution in 2005 recognizing the link
between illegal exploitation of natural resources, the illicit trade in those resources, and arms trafficking as a significant
factor exacerbating the continuing conflicts in the region. 54 The armed groups’ occupation and exploitation of the mineral
mines have provided a rich source of funding for guns, ammunition, and other conflict-sustaining supplies. Along with gems
and other precious metals, the DRC has a rich supply of gold, cassiterite, wolframite and coltan. The latter three minerals are
refined into the metals tin, tungsten, and tantalum. 55 Gold, tin, tungsten, and tantalum are widely used in numerous
industries, but they are particularly important in the production of electronic devices. 56 Cell phones, laptop computers, and
digital video cameras, among others, rely on these minerals for their operation. 57 Gold is used for wire coating. 58 Tin is a

soldering agent. 59 Tungsten makes cell phones vibrate. 60 Tantalum capacitors store electricity in electronic devices. 61
Though the DRC is not the sole—or even majority—supplier of these conflict minerals, their abundance has made the DRC a
major global supplier. 62 The minerals have been dubbed “conflict minerals” to denote their role in the ongoing conflict and
unrest in the Great Lakes Region of Africa, particularly in the DRC. 63
Artisanal mining is perhaps dangerous enough in and of itself for the miners and the environment. The violence and
terror that the military and paramilitary groups inflict on the local inhabitants exacerbates exponentially the difficulties of life
in the eastern DRC. 64 Only a multifaceted strategy of international pressure, support, and cooperation at the political,
military, social, and economic levels has any hope to produce any long-lasting successful resolution to the tragedies caused
by these entrenched and conflicting interests in the DRC. Yet at least some part of the solution has to address the role that
foreign businesses, those up the supply chain from the mines, play in the cycle of conflict and violence. Markets create value
in the minerals. That value drives the unauthorized exploitation of the mines and the local populations. Those value-creating
markets would not exist without the demand for the products that incorporate the minerals. Though the electronics
manufacturers and consumers may be geographically far removed from the DRC mines, it would be short-sighted to ignore
their role in any comprehensive strategy for bringing stability to the DRC.
As such, the conflict minerals issue embodies the governance gaps that Ruggie identified as plaguing the business
and human rights space. 65 The Congolese government lacks sufficient capacity to deal with the issue, not least because of its
recent history—and, in some parts of the country, current threat—of bloody and devastating violence. 66 Even if the
Congolese government’s capacity were not so limited, the complexity of the supply chain for these minerals is such that the
challenge presented by legal fragmentation and the conundrum of extraterritorial application of any one nation’s laws to a
global industry is writ large. The number of actors involved in the process from mine to a finished product is significant; 67
the number of home and host states that are touched by those actors’ commercial activities is daunting. The situation presents
a classic collective action problem, 68 in that it takes a cooperative comprehensive approach to starve the rebel groups of their
sources of income. Defectors who continue buy from conflict-affected mines and to fund the rebel groups can undermine
governance efforts. Thus, any governance regime needs to be innovative, be adaptive, build trustworthiness and cooperation
among the affected actors, and work at multiple scales. A polycentric approach is warranted.
In fact, a polycentric governance regime focused on supply chain transparency and due diligence and intended to
limit the access of rebel groups to the deep pockets of the global market has emerged. The regime incorporates norms that
are consistent and, perhaps, inspired by the PRR framework and Guiding Principles. 69 This polycentric regime involves a
growing network of state and non-state regulators, acting interdependently to complement each other and to add value with
their strengths while counterbalancing each other’s weaknesses.
The causes and continuing dynamics that fuel the instability in the eastern DRC and that lead to the gross human
rights abuses are many. It is unlikely that halting illicit trade in conflict minerals will, by itself, remedy all that ills the
region. Nonetheless, the success or failure of the efforts to curb trade in conflict minerals may provide some evidence for
how a polycentric approach to issues of business’s participation and complicity in violations of human rights will fare.
B. Independent Actors and Decision-Making Centers Affecting Conflict Minerals
Though I make no representation that what follows is a comprehensive or complete accounting of all the various actors in this
emerging governance regime, it is worthwhile to map some of the activities of the major players at various levels in the
process, both state and non-state. After doing so, I query if there is reason for concern over whether the well-intentioned,
state-based legislative action will end up “crowding out” what might have been otherwise voluntary cooperative behavior to
create a truly effective polycentric system of governance. 70 Or, in the alternative, should the legislation be viewed as an
important catalyst for the propagation of the various regulatory and decision-making centers that have developed, bringing
about more quickly a fully polycentric regime? Ultimately, careful field study and application of mature analytical tools,
such as the IAD framework from the Ostrom Workshop, 71 will be vital to measure the effectiveness of these efforts and to
improve and encourage subsequent initiatives. It is not overstatement to suggest that the PRR framework’s legitimacy and
longevity will likely hang on the success of these types of efforts.
1.

National-Level State Actor: U.S. Conflict Minerals Legislation and SEC Regulation

At the urging of several civil society nongovernmental organizations (“NGOs”), most notably the Enough Project and Global
Witness, 72 the U.S. Congress took notice of the conflict mineral supply chain. In 2010, Congress somewhat uncomfortably
appended to the Dodd-Frank Wall Street Reform and Consumer Protection Act, 73 the financial reform bill, section 1502,
which addresses the conflict minerals. 74 Its goal is to starve the armed rebel groups of the essential funding source that
comes from trading in conflict minerals. 75
Without banning the purchase or use of conflict minerals from the DRC or its neighbors even if they prove to have
funded armed rebels, section 1502 instead incorporates the due diligence and reporting norm that Ruggie says requires
companies to “know and show” that they are respecting human rights. 76 Congress chose to force companies to disclose
information about their behavior and choices rather than to directly regulate them. Section 1502 regulates the flow of

information in three complementary ways. 77 The first affects corporations and their activities. The other two direct other
government officers to assist in the compilation and sharing of information related to conflict minerals trade.
i. Due diligence, reporting, and disclosure. Most significantly, section 1502 forces certain companies, consisting
primarily of publicly-traded technology, automotive, mining, jewelry, and aerospace companies, to disclose to the U.S.
Securities and Exchange Commission (“SEC”) and to make available through their websites information related to their
supply chain monitoring and use of conflict minerals. Specifically, the covered companies must disclose whether conflict
minerals that are “necessary to the functionality or production of a product” they manufacture originated in the DRC or the
countries sharing an internationally recognized border with the DRC (i.e., Angola, Burundi, Central African Republic,
Republic of Congo, Rwanda, Sudan, Tanzania, Uganda, and Zambia). 78 In addition, the companies must provide “a
description of the measures taken . . . to exercise due diligence on the source and chain of custody of conflict minerals.” 79
This requirement includes that the company must submit to the SEC a private audit of those efforts, as well as “a description
of the products manufactured or contracted to be manufactured that are not DRC conflict free . . . and the facilities used to
process the conflict minerals, the country of origin of the conflict minerals, and the efforts to locate the mine or location of
origin with the greatest possible specificity.” 80 To be “DRC conflict free” a product cannot contain minerals “that directly or
indirectly finance or benefit armed groups in the [DRC] or an adjoining country.” 81 This is basically a requirement that
covered companies audit their supply chains to insure that the mines from which the minerals are extracted and/or the trade
routes and trading facilities through which the minerals pass are neither under the control of nor financing armed groups.
In August 2012, following an extensive and extended notice and comment period, the SEC issued its final rule on
the conflict minerals provision, implementing the Dodd-Frank requirements. 82 The final rule, numbering more than 300
pages, lays out a three-step process for covered companies to determine whether and what to report regarding their use of
conflict minerals and the minerals’ origin. 83 Figure 1 provides a flowchart of the processes.

Figure 1. Conflict Minerals Flowchart
Source: Securities and Exchange Commission (Conflict Minerals, 77 Fed. Reg. 56,274, 56,283 (Sept. 12, 2012))
The three steps of the rule’s approach can be summarized as follows:
First Step: A company must determine if it is subject to the rule. 84 Only those companies whose minerals are
necessary to the functionality or production of a product they manufacture are covered. 85 If a company does not fall
within this definition, it need not engage in any further investigation or due diligence, make any disclosures, or file
any reports under the rule. 86
Second Step: If a company determines that it is subject to the rule as required in the first step, then it must conduct a
reasonable country of origin inquiry. 87 This inquiry must be reasonably designed to determine if the conflict
minerals originated in the DRC or its neighboring countries and must be done in good faith. 88 The results of this
inquiry can be any of the following: (a) a determination that the conflict minerals did not originate in the covered
countries, (b) a determination that the conflict minerals are from recycled or scrap sources, (c) an inability to
determine the origin of the conflict minerals, or (d) a determination that the conflict minerals did originate in the
covered countries. 89 A company that determines either of the first two is required to disclose that fact in a new
specialized disclosure, Form SD, and to describe the process it utilized in its reasonable country of origin inquiry. 90
Such companies need not proceed to the third step. If a company is unable to determine the origin of the conflict
minerals, it too must file a specialized disclosure stating its conclusion and describing its inquiry, but it need not
proceed to the third step unless it has reason to believe its conflict minerals may have originated in a covered
country and may not be from recycled or scrap sources. 91

Third Step: Companies whose reasonable country of origin inquiry have led to the determination that the conflict
minerals originated or may have originated in the covered countries and that did not come from recycled or scrap
materials must exercise due diligence on the source and chain of custody of the conflict minerals and file an
extensive report about its due diligence measures along with its From SD. 92 Ultimately, if the due diligence process
reveals that a company’s conflict minerals financed or benefited armed groups in the covered countries, the
company must disclose as much, presumably subjecting it to significant social and market pressure to avoid such
complicity in the future. 93
The due diligence process must comport with a nationally or internationally recognized framework. 94
Furthermore, the rule requires an independent, external private audit of the report. 95 The objective of the audit is to
express an opinion or conclusion as to whether the report describes due diligence measures that comply with an
appropriate due diligence framework and whether it accurately describes the due diligence process the company
actually undertook. 96
ii. Government information gathering. The second way (following the public company reporting requirements)
that the Dodd-Frank Act addresses the conflict minerals issue is that it instructs the U.S. Department of State to develop a
strategy to address “the linkages between human rights abuses, armed groups, mining of conflict minerals and commercial
products,” 97 and to create a map detailing conflict minerals in the DRC. 98 In particular the map is intended to provide up-todate and publicly available information about what mines, routes, and facilities are considered to be under the control of
armed groups. 99 Third, it requires the U.S. Comptroller and the Secretary of Commerce to provide baseline and ongoing
reporting of commercial activities in conflict minerals, including notably by companies not required to file reports with the
SEC. 100
iii. Relation to PRR Framework. The U.S. conflict minerals legislation reflects a number of challenges and goals
of the PRR framework and Guiding Principles. As Professor Taylor notes, section 1502 is early indication that they have
begun taking root. 101 Its incorporation of the know-and-show style due diligence, auditing, and reporting approach quite
clearly comport with Ruggie’s vision of a human rights due diligence norm. 102 Section 1502 is likely evidence that human
rights due diligence has entered the “norm cascade” phase of the norm life cycle in international relations. 103 Moreover,
Congress and the SEC are clearly limited in what they can do to extend regulatory efforts extraterritorially. 104 Yet, as Ruggie
has argued, domestic measures that force companies that are listed on a country’s stock exchanges to report on a variety of
risks, regardless of where the risks are incurred, can have extraterritorial implications without charging headlong into the
controversial nature of the direct regulation of actors or actions that take place extraterritorially. 105
In essence, section 1502 and the SEC’s final rule forces the dissemination of information that is otherwise difficult
or impossible to discover. 106 Trade in conflict minerals is not prohibited or sanctioned in any way. Rather, the filings and
reports by covered companies, the Secretary of State, Comptroller, and the Secretary of Commerce are intended to distribute
information about the use and exploitation of conflict minerals up the supply chain and, ultimately, to the consumer. The
SEC rule recognizes that government entities are not always in the best position to extract information on the ground. As
such, it anticipates that an independent and interconnected system of public and private regulative actors will need to assist in
that work, bringing to bear their greater technical capacities and expertise. In other words, it relies on the development of a
polycentric system of which the legislation and regulation are only part. The other components of this network are discussed
in the following sections.
2.

Subnational Level State Actor: State and Municipal Enactments

Following enactment of the section 1502, two states and several cities have enacted complementary legislation aimed at
reducing their exposure to human rights risks associated with conflict minerals. Maryland’s State Procurement and Congo
Conflict Minerals Bill prohibits state government units from knowingly procuring supplies or services from any company
that has failed to comply with section 1502. 107 Likewise, California’s legislation, an amendment to a public contracting act
focusing on the genocide in Darfur, makes companies that are noncompliant with section 1502 ineligible to bid on contracts
with a state agency to provide goods or services. 108
The Massachusetts House of Representatives is currently considering a similar procurement bill, prohibiting any
“scrutinized company” from bidding or submitting a proposal for a contract for goods or services with a state agency. 109
“Scrutinized company” is defined as a company “that is required to disclose information relating to conflict minerals
originating in the Democratic Republic of the Congo, or its adjoining countries, pursuant to [section 1502] . . . , where the
[company] has filed an ‘unreliable determination,’ . . . reported false information in their report . . . , or failed to file a report .

. . and which the [SEC] has, upon the completion of the commission's processes, determined that [the company] has made a
report that does not satisfy the requirements of due diligence described” in section 1502. 110
Some cities, such as Pittsburgh, Pennsylvania; St. Petersburg, Florida; and Edina, Minnesota, have passed
resolutions calling on companies in their cities to engage in due diligence and to take any necessary remedial steps to remove
from their supply chains any conflict minerals that fund armed groups. 111 Pittsburg’s proclamation additionally declared its
support for the development of international certification systems to ensure minerals from Central Africa are not contributing
to conflict. 112
These enactments and proclamations reinforce the norms related to due diligence and reporting on conflict minerals.
They address one of the priorities that Ruggie enumerated in his 2010 report to the Human Rights Council to help bridge the
coherence-based governance gaps, namely that governments should consider human rights when they do business with
business. 113
3.

National Level State Actors: Other National Laws

Other countries have given some indication of following the lead of the United States with regard to domestic legislation like
section 1502. For instance, in March 2013, Canadian MP Paul Dewar introduced a bill that would impose due diligence and
reporting requirements similar to section 1502. 114 Bill C-486 (2013) would require Canadian corporations that have
“processed, purchased, traded in, used or extracted a designated [conflict] mineral, or contracted to do so” to “exercise due
diligence in respect of any extraction, processing, purchasing, trading in or use of designated [conflict] minerals that it carries
out in the course of its activities, or that it contracts to have carried out.” 115 Such companies would be required to submit
reports to the Minister of Foreign affairs and publish them on their websites. The reports would include a description of the
due diligence process and would be required to be independently audited by a third party. 116
Similarly, in March 2013, the Directorate-General for Trade for the European Union commenced a public
consultation to explore the possibility of an EU initiative similar to section 1502. 117 A public questionnaire was opened to
solicit views an initiative for responsible sourcing of conflict minerals. 118 The questionnaire seeks feedback on whether a due
diligence and reporting framework should be adopted. 119 In addition, the questionnaire asks whether an EU conflict minerals
initiative should operate in the same manner as the EU Timber Regulation. 120 The results of the questionnaire are likely to be
used to determine whether and how to reasonably and effectively support ongoing due diligence initiatives related to conflict
minerals. 121
4.

Intergovernmental Actors: OECD Guidance

The SEC rule implementing section 1502 requires that companies use a nationally or internationally recognized due diligence
framework to conduct their conflict mineral due diligence. 122 The rule specifies that, at the time of its adoption, the
Organisation for Economic Co-operation and Development (“OECD”) had issued the only known internationally recognized
framework that would allow companies to comply with the rule. 123 Thus, this section will describe the OECD and its due
diligence framework.
The OECD is an intergovernmental economic organization consisting of thirty-four of the most developed nations in
the world who are all committed to democratic government and the market economy. 124 Another twenty-five non-member
countries participate as regular observers or full participants in OECD committees. 125 Some fifty non-members are less
extensively engaged in other OECD activities. 126 The OECD is “a forum in which governments can work together to share
experiences and seek solutions to common problems,” with the mission to “promote policies that will improve economic and
social well-being of people around the world.” 127 The OECD, thus, focuses mostly on the generation of knowledge and best
practices. 128 Its consensus-based programs are typically nonbinding but are meant to be dispersed and adopted to the extent
that member and nonmember states have the political will to do so. 129 Because of the collective and individual influence and
global market power of the member states, OECD programs and standards tend to be adopted broadly and exert significant
influence. 130
Relevant to this discussion, the OECD has long provided leadership by example in the promulgation of corporate
governance initiatives. For instance, the OECD Principles of Corporate Governance provide a framework for effective
corporate governance, including a chapter devoted to disclosure and transparency. 131 Growing out of this commitment to
corporate governance and recognizing the need to provide guidance regarding conflict mineral due diligence in light of the
increased attention to the abuses in the DRC, the OECD adopted the Due Diligence Guidance for Responsible Supply Chains
of Minerals from Conflict-Affected and High-Risk Areas (“Due Diligence Guidance”) in May 2011. 132 Subsequently, in
2012, the Supplement on Gold was developed as a complement to the Due Diligence Guidance, and the Due Diligence
Guidance was updated to include references to the Supplement. 133
The Due Diligence Guidance was developed in concert with representatives of eleven countries of the International
Conference on the Great Lakes Region (“ICGLR”), which include Angola, Burundi, Central African Republic, Republic of
Congo, DRC, Kenya, Rwanda, Sudan, Tanzania, Uganda, and Zambia. In addition, representatives from industry, civil
society, and the United Nations Group of Experts on the DRC consulted in its development. 134 It has received broad-based

support from U.N. organizations, including the Security Council; from the ICGLR countries; and at both committee and
ministerial levels within the OECD itself. 135 As with most OECD guidance, it is not legally binding, but it has received
sufficient OECD endorsement to “reflect[] the common position and political commitment of the OECD members and nonmember adherents.” 136
The Due Diligence Guidance provides a detailed framework for due diligence for responsible supply chain
management of the conflict minerals. Due diligence is defined in the guidance as “an on-going, proactive and reactive
process through which companies can ensure that they respect human rights and do not contribute to conflict.” 137 Although a
full description of the Due Diligence Guidance is beyond the scope of this paper, it is worth noting that it provides a five step
framework for risk-based due diligence, which includes: (1) establishing strong company management systems, (2)
identifying and assessing risk in the supply chain, (3) defining and implementing a strategy to respond to identified risks, (4)
carrying out independent third-party audits of supply chain due diligence at identified points in the supply chain, and (5)
reporting on supply chain due diligence. 138 In essence, the Due Diligence Guidance provides the expert guidance for the
development and implementation of the due diligence requirements in section 1502 and other regulatory efforts aimed at
conflict mineral supply chain management.
Acting independently, but with knowledge of the governance efforts of other actors in this space, particularly
Congress, the OECD has contributed its broad-based consultation and expertise to provide non-legally binding regulation to
the polycentric governance system for conflict minerals. Because the conflict minerals issue represents a challenge to
responsible corporate participation in the global economy, the matching principle 139 would suggest that an intergovernmental
economic organization ought to be involved in addressing the problems associated with it. However, as discussed in the
Conclusion below, there is the possibility that the adoption of the Due Diligence Guidance as the only compliant due
diligence framework under section 1502 will actually stifle the effective functioning of the polycentric governance system by
crowding out smaller-scale local, regional, or national due diligence systems that might have been more appropriately
tailored to the needs of regulated actors at that scale. 140
5.

Global Industry-Level Non-State Actors: GeSI/EICC Conflict-Free Smelter Program and IPC Due Diligence
Guidance

In addition to state and intergovernmental soft-law actors, purely private industry organizations have been intensely involved
in the process of regulating the conflict mineral supply chain. Here I highlight just two examples of organizations that
represent collective concerns of private commercial interests.
i. Conflict-Free Smelter Program. Among the more daunting challenges to implementing any transparency and
traceability regime for conflict minerals is the unique nature of the supply chain. To grossly oversimplify a complex
process, 141 unrefined minerals and come from a huge number of different mines and intermediate sources to smelting
companies to be refined into the minerals that are ultimately used in products like electronics. 142 Thus, the smelters represent
a choke point in the supply chain. 143 As such, they can play a vital role in helping with the traceability challenges that are
inherent in an inquiry of origin process or in performing due diligence. If companies can trace their conflict minerals to
specific smelters and those smelters can credibly certify that their inventories of conflict minerals did not finance or benefit
armed rebel groups, that substantially lessens the complication of tracing the minerals back to their countries of origin and/or
completing the due diligence process. Smelters can do so by knowing where and from whom they source their unrefined
stock, keeping track of their inputs, and matching that to their outputs. 144
Yet, the task is still daunting for any one company to tackle on its own. For instance, after mapping over ninety
percent of its supply line for microprocessors between 2009 and 2012, Intel found that it had approximately 200 suppliers,
more than 6000 line items involved, and approximately 140 unique smelters who were engaged in that supply chain. 145
Industry groups have stepped into this gap to assist companies and coordinate cooperative behavior to encourage
smelters to be able to credibly assert their conflict-free status. 146 Moreover, the groups coordinate cooperative action among
mineral buyers and end-users, which helps to lessen the collective action problem that would otherwise arise when
noncompliant companies would be willing to source from smelters who do not want to expend the money or effort to become
conflict-free certified. 147 Without a critical mass of demand and pressure from up the supply chain, insufficient numbers of
smelters would have the incentive to cooperate. 148
In the wake of the move toward conflict mineral regulatory initiatives, the Electronic Industry Citizenship Coalition
(“EICC”) and the Global e-Sustainability Initiative (“GeSI”) joined forces to create the Conflict-Free Sourcing Initiative
(“CFSI”). 149 EICC is a coalition of leading electronics companies that coordinate on global supply chain initiatives to
improve efficiency and social, ethical, and environmental outcomes. 150 GeSI is a coalition of information and
communication technology companies to focus on sustainability issues. 151 Together they spearheaded a working group along
with stakeholders in the Automotive Industry Action Group, the Japanese Electronics and Information Technology Industries,

and the Retail Industry Leaders Association, among others. 152 This inter-industry working group launched the CFSI in April
2013. It incorporates a Conflict-Free Smelter Program (“CFS Program”), a Conflict Minerals Reporting Template, 153
conflict-free minerals supply chain workshops, conflict minerals training and best practices dissemination, and research on
conflict minerals and metals used in the electronics sector. 154 To date, the CFS Program has certified twelve gold refiners 155
and eighteen tantalum smelters. 156 No tin or tungsten smelters have yet achieved compliance. 157 Compliant smelters and
refiners have taken steps to document their sourcing and sales to ensure conflict-free status of their inventories. They also
submit to rigorous third-party auditing to ensure their compliance. Therefore, becoming conflict-free certified is not cheap.
Individual members of EICC and GeSI developed an “Early Adopters Fund” to incentivize smelters to undergo the
certification and audit process. 158 Intel, HP, and the GE Foundation donated $225,000 to the program, which was managed
by EICC and RESOLVE, 159 a well-respected NGO that is active in problem solving diverse natural resource, environmental,
and public health issues. 160 The Early-Adopters Program promised smelters or refiners that passed their conflict-free audit
that they would receive reimbursement for half the audit costs, or about $5000 (Duran, 2013). 161 This cooperative problemsolving is a hallmark of polycentric governance.
ii. IPC Due Diligence Guidance. A number of industry organizations have additionally imparted to their
stakeholders education and guidance meant to provide additional support for and uptake of the conflict minerals due
diligence norm. An example of such private stakeholder governance initiative, IPC–Association Connecting Electronics
Industries has promulgated Conflict Minerals Due Diligence Guidance. 162 IPC is a global trade organization focused on the
electronic interconnection industry. 163 Though its Guidance does little of substance beyond synthesizing the requirements of
section 1502 and the guidance provided by the OECD Due Diligence Guidelines, it provides additional education, exposure,
and operational capacity to incorporate the investigation, due diligence, and reporting requirements.
6.

Civil Society-Level Non-State Actors: On-the-Ground Initiatives in the DRC and the Enough Project’s Conflict-Free
Campus Initiative

Any truly polycentric system will have truly local decision-making centers involved in the process. This is one area where
the RPP framework could be argued to ill fit the polycentric governance model. Ruggie has been criticized for failing to
adequately and explicitly include civil society and multi-stakeholder initiatives in the RPP framework. 164 He has indicated
that their participation is incorporated and assumed in both the second and third pillars of the framework. 165 Perhaps belying
that criticism, civil society and NGO activist organizations have had significant influence on the development of section
1502, the complementary state and local legislation, and other initiatives. The Enough Project, for instance, was instrumental
in mobilizing grass roots support and providing testimony and anecdotal evidence to support the need for the state-based
initiatives. 166 In addition, Enough Project affiliates have spearheaded related small-scale and local initiatives to raise
awareness about sourcing of conflict minerals. In particular, the conflict-free campus programs that took root at a large
number of college and high school campuses, including at fifteen campuses where official resolutions encouraging conflictfree sourcing have been passed. 167 At the least, these initiatives serve an educative purpose; moreover, they also likely co-opt
these educational institutions—themselves influential civil society organizations and market actors—to the polycentric
governance project, providing additional opportunities for creative thinking, market pressure, and norm diffusion.
On the other hand, stakeholders on the ground in the DRC have seemingly had less involvement in the conflict
minerals regulatory process than one might expect. Some local NGOs have been instrumental in studying chain of custody
and cross-border transactional issues in the conflict minerals space. 168 As the regime has developed, it presents a potential
threat, at least in the short term, even to the meager sustenance local populations receive from mining operations, both
legitimate and illicit. Indeed, a group of local miner cooperatives expressed to the SEC in comments on the proposed conflict
mineral rules concern about the effects that section 1502 will have on the ground. 169 Concerns have been raised that the
process will have little positive or constructive effect to alleviate the conflict and the concomitant violence and abuse suffered
by local populations. 170
There have been initiatives on the ground in the DRC and neighboring countries to assist in traceability efforts from
the mine-to-smelter stage of the supply chain. These include the iTSCi Bag and Tag initiative, focused on tin mines;
Solutions for Hope, dealing with tantalum mining; and the Public-Private Alliance for Responsible Mineral Sourcin. 171 The
extent of their incorporation of in-region communities and organizations is, however, unclear. And, regardless, the instability
on the ground in the DRC has made these initiatives difficult to sustain. For example, the iTSCi initiative, focused on
piloting tin traceability in mines in a couple of regions in eastern DRC had to be abandoned when the DRC government
suspended mining operations in those regions between September 2010 and March 2011. 172 Thus, instability at the local level
has presented challenges for the involvement of organizations at that level to be as active in the polycentric governance
regime as one might expect or hope.
CONCLUSION
The PRR framework and the Guiding Principles have been dubbed by Ruggie and others as creating a system of polycentric

governance. The implications of what distinguishes a polycentric governance regime from a state-based monocentric
governance regime have not been adequately explored in the literature addressing business and human rights. Legal scholars
tend to view the polycentrism of the PRR framework through the lens of international law; however, international relations,
political science, and institutional design scholars have explicated and applied the concept far beyond its simple application
in federalist legal systems. The interplay among the state responsibility to protect against human rights abuses, business’s
responsibility to respect human rights, and both state and non-state actors’ duty to address and remedy human rights risks and
violations as Ruggie has described them provides a fertile ground for applying that broader polycentric governance literature.
In particular, the IAD framework developed by the scholars in the Vincent and Elinor Ostrom Workshop in Political Theory
and Policy Analysis Policy Analysis could help to analyze the application and implementation of the PRR framework and the
Guiding Principles.
In the meantime, there is a possible natural experiment in the emerging polycentric governance regime that is
focused on stemming human rights abuses in the DRC related to conflict minerals. In this paper, I have laid out a case study
of that nascent governance system. The conflict minerals regime is an intriguing early application of many of the norms and
values that animate the PRR framework and Guiding Principles. It has to grapple with the challenges unique to doing
business in a conflict-affected area. It attempts to skirt the concerns that accompany the exercise of extraterritorial
jurisdiction over actors engaged in potentially harmful acts beyond the boundaries of the home state by regulating domestic
actors in a way that has ripple-effect implications in the foreign jurisdiction. It has done so by incorporating the due
diligence norm of the second pillar of the PRR framework to require reporting and disclosure of foreign activities,
incorporating Ruggie’s “know and show” mantra. It implicates the responsibility of state actors to be cognizant of their
human rights risks when doing business with business. And it has relied upon a variety of non-state actors engaged at various
levels and scales to fill out the regime and implement the traceability and due diligence norms. As such its success (or failure)
may augur well (or poorly) the future of the PRR framework and Guiding Principles as a polycentric approach to regulating
business and human rights.
Still, it is worth considering whether the conflict minerals regime has been hindered by the central position section
1502 of the Dodd-Frank Act has occupied. As the driver of much of the above-described activity in the conflict minerals
space, perhaps the system is more hierarchical than a truly polycentric regime ought to be. If section 1502 dominates and
demands the focus and efforts of the other actors in the network, they are then unable to be truly creative in their approach to
the problem and are robbed of the ability to make their own rules and develop their own norms within their respective
domains of influence. As such, instead of the problem-solving Professor Black ascribes to polycentric governance
systems, 173 perhaps the conflict minerals regime has come to be defined by section 1502’s particular solution to the problem.
In other words, it is important to determine whether—as occurred in laboratory experiments with externally imposed rules
intended to maximize joint returns 174—section 1502 has “crowded out” alternative creative and cooperative behaviors that
would have emerged but for the mandate of an influential state actor. For example, perhaps section 1502 has entrenched the
OECD Due Diligence Guidance as the singular standard by which conflict minerals due diligence will be done, even though
other local, regional, national, or international schemes might have developed alternative schemes appropriate to their domain
of influence.
On the other hand, it might instead be the case that section 1502 provided the vital catalyst to spur cooperative
efforts to address the conflict minerals problem. None of the actors described above, save the directly regulated reporting
companies, are beholden to Congress. And Congress is just as reliant on them for the due diligence requirement to succeed
as anyone. Without the OECD Due Diligence Guidance, for instance, there would be no standard by which the conflict
minerals reports could be audited. While the trade groups were no doubt spurred into quick action by the legislation, they
have been free from interference from state mandate as to their development of strategies for conflict-free smelter
certification systems and other traceability initiatives, subjects much more within their domain of influence and expertise
than Congress’s.
It is clear that this area is ripe for careful application of rigorous theoretical and field work on the optimum design of
a polycentric governance system. If the PRR framework, as filled out by the Guiding Principles, truly serves as an example
and progenitor of polycentric governance, refining the efforts will be vital to its success.
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