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I. INTRODUCTION
In the last ten years, financial schemes involving life insurance policies have become a big preoccupation of courts,
state legislatures, and the Security and Exchange Commission (SEC). The facts of the following case heard in the United
1
States District Court for the Central District of California last year suggest some of the reasons why and are similar to the
2
facts in many other cases.
3
The case involves Doris Barnes, her husband Donald, and her son Gary. Doris and Donald talked to an insurance
agent who was authorized to sell Hartford policies, about buying a life insurance policy with the intent of selling it when it
4
became effective. The family created the Doris Barnes Family 2008 Irrevocable Trust which would be the owner and
5
beneficiary of the policy, with Doris as the settlor of the trust, Donald as the beneficiary of the trust, and Gary as the trustee.
On the Barneses’ behalf, the agent applied for an $8.75 million policy on Doris’s life and had the family sign an application
6
that stated Doris’s net worth was more than $16 million and her annual income was $658,000. In fact, Doris’s net worth
7
was less than $1million and she had a very small annual income. The Barneses also stated on the application that they did
8
not intend to sell the policy or to have a third party pay the premiums.
9
Hartford issued the policy, the agent gave the Barneses money to make the first premium payment, and they paid it.
About two months later, a hedge fund paid Donald more than $345,000, he signed over his interest in the trust to the hedge
10
fund, and Donald repaid the agent for the first premium payment. This transaction describes a typical stranger-originated
11
12
life insurance (STOLI) arrangement, the subject of numerous court cases, recent legislation in almost every state, a report
13
by the SEC staff, and much critical comment.
The purpose of this article is to explain why, in spite of arguments about government-sanctioned gambling, property
rights, and freedom to contract, not only STOLI arrangements but, more importantly, life settlements in general, are not in the
public interest and should be discouraged. None of the players in these transactions, not the insureds, not the families of the
insureds, not the brokers, not the policy providers, not the hedge funds, not the retail investors, and not even the insurance
companies that have lobbied strongly against life settlements, are worthy of support because none of their roles contributes to
the common good. Instead, they all diminish the institution of life insurance that serves an important function for small
businesses, young families, and ultimately taxpayers. They, along with all the regulation designed to prevent specific threats
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of the life settlement industry, also contribute to acceptance of the notion of wagering on the lives of strangers, an idea that
has been appalling for centuries. In the last few years, in spite of increased litigation and poor general economic conditions,
the industry has been gaining acceptance as a supplier of a legitimate financial product, paradoxically, in no small part,
because of increased state regulation.
14
Because the background of life settlements and STOLI has been explored elsewhere, this article will begin with
just a brief discussion of the history of life insurance and insurable interest, viatical settlements, life settlements, and
securitization. A description of recent cases will illustrate many of the problems with life settlements, and recent state
legislation will indicate how politicians have dealt with this new financial instrument. Then there will be a discussion about
how life insurance is related to gambling, property rights, and the freedom to contract, followed by suggestions for additional
regulation. The article will conclude that states are being unwisely liberal in regulating life settlement transactions as are
commentators who attempt to tinker around the edges of the transactions to make them less objectionable. If a financial
product has no redeeming social value, then no amount of licensing and disclosure will address the basic problem of
encouraging a new scheme that has no more purpose than any other gambling enterprise; however, this kind of gambling is
couched in investment language, so it obfuscates the usual purpose of gambling as entertainment, the risk of significant
financial losses, the encouragement of fraud, and the investors’ wishes for the quick deaths of strangers.
II. LIFE SETTLEMENTS BACKGROUND
In modern times, we generally think of life insurance as protection for families against the risk of losing their
15
breadwinners and for businesses against the risk of losing their most important participants. It was business reasons that
16
spurred the origin of life insurance in Europe in the late Middle Ages, but almost immediately, people started using life
17
This wagering activity became so popular, but so disreputable and
policies to gamble on the demise of famous people.
18
distasteful, that many European cities banned the sale of life insurance policies, and the English Parliament enacted the Life
19
20
Assurance Act of 1774 which did not prohibit life insurance but, instead, initiated the doctrine of insurable interest.
The goal of the 1774 Act, and of United States law since the nineteenth century, was to allow people to get the
benefits of life insurance while eliminating the betting on human life it encouraged. The means of doing that was to require
21
Generally, people have
anyone purchasing a life insurance policy to have an insurable interest in the life being insured.
insurable interests in themselves and in those with whom they have personal or business relationships that make those lives
22
more valuable than their deaths.
This sensible insurable interest rule is no longer working well to prevent wagering on
strangers’ lives because its requirements do not fit with the notion of life insurance policies as property that should be freely
alienable. Once purchasers of life policies insuring themselves or others in whom they have an insurable interest own the
policies, courts and state statutes permit assigning, e.g., by selling, the policies to someone with no insurable interest in the
23
Once that legal transaction occurs, it creates a desire for the death of the insured. As soon as the insured dies,
insured.
some stranger who is the policy owner can stop paying premiums and get the face value of the policy. The longer the insured
lives, the longer the policy owner has to keep paying premiums, reducing the value of the policy proceeds. That
circumstance should be just as distasteful today as it was in the Middle Ages. This article advocates a strengthening of the
24
insurable interest doctrine in opposition to recent state statutes and recent court decisions.
The idea of selling life insurance policies to strangers arose in response to a real public need. In the 1980s when
HIV/AIDS patients were terminally ill with no jobs, high medical expenses, and life insurance premiums they could no
25
Because AIDS patients
longer afford, a viatical settlement allowed them to sell their policies to third parties for cash.
usually died very soon after diagnosis, these financial arrangements became very popular for the third party purchasers and
26
for the financial companies arranging them.
But the success of the new viatical settlement industry waned when AIDS
27
became treatable and AIDS sufferers started living longer. So the industry shifted to buying life insurance policies insuring
the lives of people with other terminal illnesses; then to buying policies of old people who were not terminally ill; then to
encouraging older people to buy insurance policies for the express purpose of selling them to investors; and finally to
28
Investors found these
bundling those policies together, securitizing them, and selling pieces of the bundles to investors.
instruments of particular interest because they are not correlated with other traditional investments and, therefore, can act as a
29
risk mitigation tool.
Along the way, the industry changed its name from viatical settlements to life settlements in an effort to hide the
30
31
uncomfortable association with death and became a $35 billion financial industry. Aside from being involved in a great
deal of civil litigation, which is discussed in the next section, industry participants have also been involved in criminal

proceedings. Although the fact of criminal actors in the life settlements industry may be no different from such behavior in
other financial sectors, it is a warning for unsophisticated insureds and investors to beware. For example, Imperial Holdings,
a publicly traded company that lends money to policyholders to pay premiums and buys life insurance policies, agreed to pay
an $8 million penalty after the FBI raided its Boca Raton, Florida headquarters pursuant to an SEC filing accusing Imperial
of misrepresenting the source of money for paying life insurance premiums and making other misrepresentations on life
32
insurance policy applications.
An example with a different kind of life settlements industry participant involved Provident Capital Indemnity Ltd.
(PCI), an offshore company that provided financial guarantee bonds on life settlements, instruments that purportedly
protected investors’ interests in life insurance policies by paying death benefits if insureds outlived their projected life
33
At the same time the SEC charged PCI with making material misrepresentations about their assets,
expectancies (LEs).
credit rating, audits, and reinsurance access, the U.S. Attorney’s Office and the Department of Justice had PCI’s president
34
and auditor arrested on seven counts of fraud.
They were accused of lying to sell $670 million of worthless guarantee
35
They were both convicted: the president was sentenced to
bonds to thousands of investors in the United States and abroad.
36
sixty years in prison; the auditor, to four and a half years. The Department of Justice noted that many of PCI’s investors
37
lost their life savings because they relied on PCI’s worthless guarantees.
Even when life settlement industry participants are not involved in criminal behavior, the nature of their financial
product should lead investors to be wary and cautious, and should lead legislators to reconsider regulations that encourage the
38
industry. For example, the Himelsein Mandel Offshore Fund started its Cayman Islands life settlement vehicle in 2006.
39
Three years later the fund had $300 million invested in life insurance policies. By 2010 the fund was having trouble paying
40
A year later with the face values of the policies approaching $1 billion, the fund
the premiums to maintain the policies.
was not receiving sufficient death benefits or new investments to cover premium payments and make payments to investors,
41
and the fund was liquidated.
Most of the investors lost a substantial part of their initial investments after being told that
42
An industry participant noted that “‘[y]ou needed
they would receive annual returns of eighteen to twenty-two percent.
constant cashflow in order to make the premium payments, . . . [a]nd if you couldn’t get people to invest in your funds
43
[during the financial crisis], you had no more of that cashflow.”
Although this kind of investment does have the potential of the death benefits for investors, the idea of needing a
constant influx of new investors to pay expenses and interest to current investors is somewhat reminiscent of a Ponzi scheme.
On the other hand, very large investment firms that were able to buy distressed portfolios of policies owned by a firm like
44
HimelseinMandel at rock bottom prices, have seen annual gains as high as twenty-five percent. This example suggests that
life settlements are not an appropriate investment product for unsophisticated, retail consumers.
III. LIFE SETTLEMENTS LITIGATION
45

Most of the litigation about life settlements are not criminal cases. They are civil cases about insurable interest
46
and incontestability clauses.
A. Insurable Interest

In the Barnes case described in the introduction, Hartford asked the federal court to declare that the Barneses’ life
insurance policy was void ab initio because the Barneses bought the policy intending to participate in a STOLI transaction
47
The court rejected Hartford’s request for two reasons. First,
and Hartford issued the policy based on false information.
although the California Insurance Code requires the owner of a life insurance policy to have an insurable interest in the life of
48
49
the insured at the time the policy goes into effect, thereafter, the policy can be transferred to anyone. Furthermore, the
court held that under California law, the intent of the policy purchaser to sell the policy is irrelevant to the issue of insurable
interest, and all three members of the Barnes family, Doris herself, her husband Donald, and her son Gary, clearly had
50
insurable interests in the life of Doris.
Secondly, it was too late for Hartford to have the policy voided on the grounds of fraud because the policy contained
an incontestability clause, as required by California law, that said that Hartford could not contest the policy after it had been
51
in force for two years except for non-payment of the premium.
The Barnes decision encourages fraud on the part of insureds, their families, and their agents, all of whom got
something for nothing. The Barneses got $345,000 (minus their premium payment) for purchasing a life insurance policy
based on lies. Their agents received fees for writing the policy and for arranging the sale of the policy to a hedge fund. The
only positive outcome of the decision is it gave Hartford a wake-up call to do its due diligence in a timely manner before the
contestability period runs out, instead of being complacent in the face of receiving very large premiums for issuing a very
large life insurance policy.

Several months later the United States District Court in Delaware heard a case with similar facts and also decided it
52
against the insurance company. In that case Lawrence Rucker worked with Wayne Aery and Brad Friedman, the latter an
53
agent of the Principal Life Insurance Company, to obtain a life insurance policy. On his application Rucker said the policy
54
Rucker also
was not going to be transferred to investors, and investors were not going to pay the policy premiums.
submitted a confidential financial statement claiming an annual income of $425,000 and a net worth of $4.85 million when,
55
in fact, his annual income was $120,000 and his net worth was substantially less than claimed. Through advisors, Rucker
56
created two trusts (although he acknowledged he did not understand anything about the trusts including their purpose ): the
Lawrence Rucker 2007 Family Trust listing himself as settlor and beneficiary, the Christiana Bank as trustee, and a friend as
trust protector; and the Insurance Trust listing himself as settlor, the Christiana Bank as trustee, and the Family Trust as
57
Principal then issued a $3.5 million policy naming the Insurance Trust as the beneficiary, and Aery gave
beneficiary.
58
Rucker $79,748.77 so he could pay the premium in that amount to Principal.
While the insurance transaction was going on, Joseph Capital LLC, a brokerage that acts as a middleman between
insureds and investors, created a Delaware statutory trust, GIII, for the purpose of buying the interests of beneficiaries of
59
A month after Principal issued Rucker’s policy, he sold the beneficial interest in the Insurance Trust to
insurance trusts.
60
GIII, terminated the Family Trust, and repaid Aery.
Like Hartford in the Barnes case, Principal sued to have the Rucker policy declared void for lack of an insurable
61
interest and material misrepresentations.
The federal district court in this summary judgment case relied on two recent
decisions of the Delaware Supreme Court on the issue of insurable interest, PHL Variable Insurance Company v. Price Dawe
62
63
2006 Insurance Trust and Lincoln National Life Insurance v. Joseph Schlanger 2006 Insurance Trust. As in Barnes, the
Delaware Supreme Court held that an insured was not barred from selling his or her interest in a life insurance policy to a
person without an insurable interest, but added the caveat, as long as the insured was the one who actually bought the policy,
64
65
and the policy was not in actuality a mere wager. A determinative fact is whether the insured paid the premiums. In the
Rucker case, the district court decided there was an issue of fact whether Aery just provided a loan for Rucker to pay the
66
premium or whether providing the money was an inducement for Rucker to sell his policy in a wagering transaction. Under
Delaware law, unlike California law at the time of the Barnes transaction, the intent of the policy owner to buy a life
insurance policy in order to immediately transfer it, is relevant to the insurable interest question, but the intent has to be
67
accompanied by a financial inducement by a third party for the policy to be void.
In another similar case, a federal district court in Pennsylvania specifically distinguished Pennsylvania law from
68
Delaware law applied in Rucker. Explaining the Pennsylvania statute, the court concluded that any person may insure his
or her own life for the benefit of anyone else, and any person may insure the life of another if the beneficiary of that policy
69
has an insurable interest in the life of the insured. Once that rule is observed, then the policy obtained can be transferred to
70
anyone with no insurable interest requirement. The court also noted that the statute makes no reference to “‘intent of the
71
parties’” or “‘good faith’” either in purchasing or in transferring a life insurance policy.
The United States Court of Appeals for the Fourth Circuit made a similar decision applying Arizona law but added
72
an interesting explanation in dicta. In First Penn-Pacific Life Ins. Co. v. Evans, the court described the insured as
73
“commenc[ing] a fraudulent scheme to exploit the ‘viatical settlement’ industry.” He bought seven life insurance policies
74
Then, falsely claiming he was terminally ill, he sold the policies to a viatical
for a total of $8.5 million in coverage.
75
76
settlement broker. The last of the seven policies was a $2 million policy he purchased from First Penn. When First Penn
discovered the fraud, it sued to have the policy rescinded on the ground that it was purchased without an insurable interest
77
rendering the policy void ab initio. Using the same reasoning as in the Pennsylvania case, the court held that the insured
had an insurable interest in his own life despite his plan, at the time of purchase, to sell the policy to a third party with no
78
insurable interest. The court noted that there was no impermissible wagering on the insured’s life, which would be a public
79
80
Oddly, the court opined that
policy violation, because the third party was not involved in the purchase of the policy.
“evaluating insurable interest on the basis of the subjective intent of the insured . . . would inject uncertainty into the
81
secondary market for insurance.”
It is unclear why protecting the secondary market for life insurance policies was or
should be a concern of the court.
Prior to the Barnes decision, the California legislature amended its insurance law to read that “[a]ny device,
scheme, or artifice designed to give the appearance of an insurable interest where there is no legitimate insurable interest
82
violates the insurable interest laws.” It is likely that a court would find transactions like the one in Barnes illegal under the
new law; however, the amending act also provided that it would not apply retroactively, and the Barneses had entered into
83
their life settlement contract before the act went into effect.
Further discussion of recent state legislation concerning life
settlements is pursued in Section IV.

B. Incontestability Clauses
In Barnes, the court held that under California law “[i]ncontestability clauses are given broad effect and are strictly
84
enforced . . . even in the face of gross fraud in procuring the policy.” English life insurance companies instituted the use of
incontestability clauses in the mid-1800s because of public complaints that insurance companies would conveniently ignore
85
misstatements by insureds on applications for policies and would then use those misstatements to avoid paying claims.
Justice Oliver Wendell Holmes noted that the purpose of the incontestability clause is “to create an absolute assurance of the
86
benefit, as free as may be from any dispute of fact except the fact of death, and as soon as it reasonably can be done.”
87
In 1906 New York became the first state requiring incontestability clauses in life insurance policies, and now
88
almost all states require them. The rule in New York, like the one in California, is strict about the incontestability period:
after the incontestability period, an insurance company cannot assert the policy owner’s fraud or lack of an insurable interest
89
to void a policy. The New York Court of Appeals characterized New York’s rule as encouraging insurers to investigate its
90
policyholders promptly, eliminating wagering contracts promptly, and supporting freedom of contract.
91
In Michigan incontestability clauses are also strictly construed. The Michigan Supreme Court held that by statute
the only exceptions for contesting an insurance policy after the incontestability period are non-payment of premiums and
92
violations of policy conditions that relate to military service during wartime. The court noted that incontestability clauses
operate as statutes of limitations that keep insurance companies from continuing to collect premiums and reap profits until
93
they have to pay out on policies when they will refuse to do so charging fraud or lack of insurable interest.
In contrast, the Delaware Supreme Court, and a majority of courts that have decided cases on the inviolability of
94
95
incontestability clauses, held that the incontestability period is contingent on the existence of a valid contract.
The
Delaware court asserted that a “court may never enforce agreements void ab initio, no matter what the intentions of the
96
parties,” and life insurance policies procured by someone without an insurable interest at inception are void ab initio. The
97
court declared its rule as supporting its public policy against wagering.
The problem with the majority’s position is that it encourages insurance companies to avoid their due diligence
responsibilities, to write policies for entities without insurable interests in the insureds, and to keep collecting premiums on
98
those policies without complaint until deaths require payouts. So, although the purpose for disallowing the incontestability
clauses is to discourage wagering on lives, the majority approach, in fact, does just the opposite by creating no disincentive
for insurance companies to sell such wagering policies. The viability of incontestability clauses is just one of the legal issues
created by acceptance of life settlements as legitimate financial arrangements.
C. Remedies for Fraudulently Obtained Policies
Another legal issue arising from life settlement arrangements is the appropriate remedy when life insurance policies
are obtained based on fraudulent information on the application for the benefit of investors with no insurable interest.
Although it is clear that an insurance company does not have to pay a death benefit during the contestability period for a
fraudulently obtained policy, it is not always clear what happens to the premiums that the insurance company has collected.
In Minnesota, for example, the general rule is premiums must be returned if an insurance contract is rescinded, but premiums
99
do not have to be returned if the contract is rescinded because the insured obtained the policy through fraud.
The United States Court of Appeals for the Eighth Circuit, sitting in diversity in a case involving Minnesota law,
held that PHL Variable Insurance Company did not have to return premiums it collected on a fraudulently obtained $10
100
The policy was based on a financial statement claiming Morello
million policy it issued on the life of Lucille Morello.
had a net worth of almost $34 million and an annual income of $800,000 when, in fact, her net worth was about $800,000
101
and her annual income was about $30,000.
Certainly, to return the premiums to Morello’s family would be to encourage
fraud because it would teach the lesson that one should try to get away with receiving death benefits based on a fraudulently
obtained policy, and if it does not work, you will get your premiums back – possible gain, no loss. On the other hand,
because of such large discrepancies in assets claimed and assets owned, it is likely that PHL did not do reasonable due
102
When Morello died and her beneficiary made a
diligence, merely content to collect more than $500,000 in premiums.
claim under the policy, PHL did “a routine investigation” of Morello’s tax returns and other documents and quickly
103
discovered the fraud.
If insurance companies were not allowed to keep premiums obtained in this kind of situation, they
would surely do due diligence before issuing policies, making it much more difficult for fraud to be perpetrated. The Eighth
Circuit noted that it was compelled to follow the decisions of the Minnesota Supreme Court while acknowledging that the
104
Minnesota court “likely did not anticipate or account for the complexities of modern-day structured finance.”
IV. STATUTORY REGULATION

A. State
State legislatures, on the other hand, have been made well aware of life settlements and have attempted to prohibit
the most egregious aspects of these financial arrangements. In so doing, however, states encourage life settlements in
general. One life settlement firm notes on its web site that new state laws regulating life settlements are “a de facto
105
endorsement of the life settlement option’s rightful place in the marketplace.”
After Morello, Minnesota House members introduced a bill which provides that “[i]f a life insurance policy is
deemed void, void ab initio, or otherwise terminated . . . on grounds other than nonpayment of premium, the owner of the
policy or its [sic] designated representatives has [sic] to recover from the insurer all premiums paid on the policy plus any
106
The bill contains an exception for an “owner of a life insurance policy who engaged in fraud in connection with
interest.”
107
In the last year, several states have been contemplating such legislation that would require
the issuance of the policy.”
108
The
insurance carriers to return premiums paid for policies deemed to be obtained based on fraudulent information.
109
The South Dakota Senate bill is similar to the one in Minnesota but it
Delaware bill is similar to the one in Minnesota.
110
does not even keep owners who committed fraud from getting their premiums back.
These bills have been strongly supported by hedge funds that own portfolios of life settlements and want premiums
111
returned to them even when the policies they own were obtained using falsified information on policy applications.
There
are reports that Fortress Investment Group, a hedge fund with over $50 billion in assets under management including
hundreds of millions in its life settlements portfolio, sent representatives to South Dakota in the middle of last winter to lobby
in favor of the bill.
Hedge funds should not get their premiums back for policies obtained through fraud, neither should insureds or their
families, nor should insurance companies that failed to do appropriate due diligence because they were delighted to sell
policies and collect those premiums. The premiums should go into a fund similar to the one described in the Sarbanes Oxley
112
The “fair funds for investors” section of the Act provides that civil penalties collected by the SEC should go
Act of 2002.
113
Similarly, premiums collected for policies obtained
into a fund for the benefit of victims of securities violations.
fraudulently and on which the carrier will not pay out a death benefit, should go into a fund to benefit victims of life
settlements.
114
All states except Wyoming and Alabama have statutes that regulate viatical or life settlements to some extent.
Missouri, South Carolina, and South Dakota have the most minimal regulation. Those three states merely include “viatical
settlement[s] or similar agreements[s]” in their definition of a “security” and regulate them as they would any other security
115
That is, perhaps, one reason why hedge funds focused their attention on
with no specific requirements or prohibitions.
116
South Dakota to get a law enacted regarding the return of premiums.
Delaware, Massachusetts, Michigan, and New Mexico have statutes that regulate only viatical settlements; in a
viatical settlement, as opposed to a life settlement, the insured (the viator) must have a “catastrophic, life-threatening or
117
Alaska’s
chronic illness or condition” in order to enter into the agreement to sell the life insurance policy to a third party.
statute refers only to viatical settlements but, nevertheless, defines the viator as merely “the owner of a life insurance policy
118
insuring the life of an individual who enters . . . a viatical settlement contract.”
Most other states’ statutes specifically ban STOLI contracts and regulate life settlements by relying on either a
model act developed by the National Conference of Insurance Legislators (NCOIL) or one developed by the National
119
The details of these two model acts have been
Association of Insurance Commissioners (NAIC) or a combination of both.
120
so this section focuses on specific state statutes and how the attempt to eliminate the
described and discussed elsewhere,
worst aspects of life settlements actually encourages life settlement transactions.
121
New York legislation, for example, was effective as of May 2010 for life settlement contracts going forward.
It
122
but gives the state’s imprimatur to other life settlements. The statute defines a life
prohibits STOLI agreements,
settlement contract as an agreement in which a life insurance policy owner receives compensation for transferring any part of
123
the death benefit or ownership of the policy.
Under the statute, insureds must provide written consent for the release of
their medical records, must notify the insurance company of the transfer, and must have the right to rescind the contract
124
within fifteen days of receiving the compensation.
The statute prohibits arrangements that include buying a life insurance
policy using the resources of someone without an insurable interest or agreeing to transfer ownership of the policy in
125
violation of New York’s insurable interest laws.”
The statute also prohibits entering into a life settlement contract within
two years of acquiring the policy with exceptions for severe illness, death of a spouse, divorce, retirement, and “extraordinary
126
circumstances.”
The two-year provision is part of the NCOIL Model Act and was strongly favored by the life settlements
127
The NAIC Model Act, on the other hand, requires a five-year delay between the purchase of a policy and its sale
industry.
128
to a third party, a provision that was vehemently opposed by the industry.

Although the New York limits on life settlement transactions, particularly the two-year waiting period, certainly
make fewer policies available for such deals, the industry is using the legislation to encourage seniors to participate in them.
A brochure circulated by a life settlements industry organization starts by noting, “A life settlement is a lawful and regulated
129
The North Carolina statute makes an attempt to limit this kind of advertising. It
transaction under New York State law.”
prohibits any life settlement advertisement from “[c]reat[ing] the impression that the . . . desirability, or advisability of [a
130
provider’s] contracts are recommended or endorsed by any government entity.”
New York’s statute does not contain such
131
but it is not clear that such language would be an effective deterrent in any case.
language in its section on advertising,
The Minnesota statute provides a greater impediment to life settlements by prohibiting such arrangements within a
four-year period after the purchase of a life policy if there was any agreement to sell the policy before the policy was issued;
or if the policy premiums were funded by someone other than the insured or a person with an insurable interest, and the
132
A few other states also
insured underwent a LE evaluation within eighteen months prior to the purchase of the policy.
require longer periods between the issuance of a policy and its sale to a third party under conditions similar to those in
Minnesota. The Nebraska, New Hampshire, and Ohio statutes prohibit entering into a life settlement contract within a fiveyear period, the amount of time required in the NAIC Model Act, from the purchase of the policy with the usual exceptions
133
It is less likely the insured would want to pay premiums for four or five years
for negative life situations of the insured.
and wait that long to receive payment for the policy.
Recent legislative action in Arizona illustrates how legislators’ thinking has evolved and the effect it can have on the
134
It prohibits “initiat[ing] a life insurance
industry. In 2008 the Arizona legislature enacted a statute prohibiting STOLI.
policy for the benefit of a person or entity that lacks an insurable interest . . . at the time of policy origination,” and is about
135
136
two pages long.
A new statute entitled “Life Settlements” will go into effect in Arizona on October 1, 2013.
It is about
137
Most recent state life settlement statutes are between twenty and thirty pages long. As in most of
twenty-one pages long.
them, the new Arizona statute provides that insureds may not enter into life settlement contracts within two years of the
138
issuance of policies with exceptions similar to those in the New York statute.
139
and to provide “a
The Arizona law requires any provider or broker of life settlement contracts to be licensed
140
The provider or broker must tell the insured in writing that
detailed plan of operation” that includes “an antifraud plan.”
the insurance company may offer alternatives to life settlements, that the proceeds of a life settlement may be taxable and
subject to creditors’ claims, that the insured may rescind the agreement within fifteen days, and that the broker may contact
the insured every three months, if the insured’s life expectancy is more than one year, to determine the insured’s health, or
141
With that provision the statute hints at the more sordid
every month if the insured’s life expectancy is one year or less.
aspects of these transactions; imagine being called every month by someone checking to see if you had died yet!
The statute specifically provides that the Director of Insurance “may investigate suspected fraudulent life settlement
142
Many statutes have specific sections on advertising,
acts and persons engaged in the business of life settlements.”
specifically outlawing the use of the word “free” to “cause an owner to reasonably. believe that the insurance is free for any
143
period of time.”
The Tennessee statute has prohibited the following terms in life settlement advertising as “false and
144
Arizona’s
misleading on their face:” “secure,” “safe,” “backed by state law,” “low risk,” “guaranteed,” “excellent return.”
prospective statute suggests legislators there, like legislators in almost all other states with similar statutes, had a great deal of
concern about promoters of life settlement agreements engaging in fraud and encouraging insureds and investors to enter into
transactions that were not appropriate for them. If these arrangements, in addition to perverting the purpose of life insurance,
are so risky and susceptible to fraud, one has to suspect that heavy political lobbying by the industry has been the primary
impetus to state regulation that, in effect, makes these transactions legal and seemingly acceptable. For example, legislators
who were instrumental in preparing the NCOIL Model Act received substantial contributions from life settlement
145
companies.
All states that have adopted either the NAIC or the NCOIL model acts or a combination of the two require that life
146
settlement brokers and providers be licensed by the state
but they do not require licensing of the companies that provide
147
Only Florida and Texas require these companies to register with the state
estimates of the LEs of policies’ insureds.
148
It is these underwriters who minimize or maximize the
insurance department and provide information about their work.
longevity risks that life settlement investors undertake. Underestimates of the LEs of insureds can mean losses for investors,
149
so more regulatory attention should be paid to the way they go about their business.
B. Federal
The only federal regulation that applies to life settlements are securities laws, and only variable life insurance
150
Most life settlement arrangements are based on whole life or universal life policies which are not
contracts are securities.

151

variable so they do not qualify as securities;
however, if the policies are bundled and sold in fractional shares, or
152
securitized, then they are securities under federal securities law.
In 2009, Mary Schapiro, then chairman of the SEC, wrote to Senator Kohl, chairman of the Senate’s Special
153
Committee on the Aging, that the SEC would study whether the SEC had to change the way it regulated life settlements,
154
The report recommended that Congress amend
and in July 2010 the SEC’s Life Settlements Task Force issued its report.
155
that Congress should regulate life expectancy underwriters more
federal securities laws to include life settlements,
156
157
and that the SEC should monitor both public and private securitizations of life insurance policies.
strictly,
There would certainly be more clarity and protection for consumers if Congress enacted federal restrictions and
obligations for the life settlement industry that applied to the entire country instead of the piecemeal state-by-state regulation
that now exists. In the meantime, the SEC has pursued dozens of life settlement firms that were allegedly violating securities
158
laws.
159
Last year the SEC sued Life Partners Holdings, Inc. in federal District Court for the Western District of Texas.
160
In the typical transaction, Life
Life Partners is a publicly traded company in the business of brokering life settlements.
161
The total purchase price paid by
Partners sells fractional interests in a life insurance policy to a group of investors.
investors covers the amount paid to the insured, the premium payments required to maintain the policy while the insured is
162
alive, transaction costs, and profit for Life Partners.
One of the main risks that investors face in this kind of transaction is
the longevity risk associated with the life of the insured: investors will pay more for a policy when the LE of the insured is
163
short because they will have to pay fewer premiums and will collect the death benefit sooner.
Therefore, accurate LE
estimates are critical to this endeavor.
The SEC accused Life Partners of, inter alia, knowingly using “materially underestimated LEs in order to inflate its
164
Instead of using an experienced actuary to determine LEs, Life Partners used one of its partners who had no
revenues.”
165
Over an approximately ten-year
actuarial training and did no research into methods used by life settlement underwriters.
period, ninety percent of Life Partners policies exceeded the LE, and Life Partners failed to disclose that information to
166
investors or in its public filings with the SEC.
To protect the public from fraudulent activities, the SEC sought a
167
Five years before the SEC filed its
permanent injunction against Life Partners and a disgorgement of its “ill-gotten gains.”
complaint, the Colorado Securities Commission had already filed an action against Life Partners, and to settle that suit, the
company agreed to pay $12.8 million to refund money to investors with interest and to take back their interest in 524
168
Nevertheless, in the following two years, company partners sold $11.8 million of Life Partners stock without
policies.
169
disclosing any information about its use of materially short LEs.
170
illustrate the incentives to cheat investors in life settlement transactions and
The details of the Life Partners case
the ease with which it can be accomplished. For legislators to legitimize these transactions by regulating them instead of
prohibiting them, there should be strong arguments for encouraging life settlements to make up for all the negatives
associated with them.
V. LEGAL PRINCIPLES THAT SUPPORT LIFE SETTLEMENTS
There are several basic legal principals that suggest people should have the right to sell their life insurance policies
to third parties with no insurable interest in their lives, and third parties should have the right to gamble on the lives of others.
In thinking about these principals, it is important to remember that no rights are absolute; all can be overcome by more
important interests.
A. Freedom to Contract
171

Nevertheless, the freedom to
Freedom to contract is a basic concept of the legal system in the United States.
172
173
Even Samuel Williston
recognized that the freedom to contract should be balanced
contract has always had limits.
174
Courts have refused to enforce contracts that were unconscionable or fraudulent or
against other social welfare interests.
175
Reasons
were entered into by a party who had insufficient capacity or was coerced or was at a bargaining disadvantage.
for imposing limits have been varied, but one is to protect people from their poor decisions when the result will not be in the
176
public interest.
This paternalistic approach is controversial because it prefers the notion of the common good above the
177
freedom to contract, but it is an approach that has been accepted in many contexts including securities regulation.
When courts refuse to enforce contracts because they violate public policy, courts generally balance the public
178
interest in freedom to contract against some other public interest.
Because the notion of “public interest” or “public
policy” is vague and can be subjective, courts will look to legislative actions or legal precedent to determine what a state’s

179

public policy is.
Courts have been careful to note that “public policy” is not merely the subjective personal preferences of
180
judges, but depend on policies adopted in constitutions, statutes, and common law.
As the section on state regulation indicates, most states have statutes regulating life settlements, specifically
outlawing STOLI and providing detailed prescriptions for other life settlement contracts. The details suggest that legislators
are very concerned about the possibility of fraud and overreaching in these contracts, but they have nevertheless been
persuaded that these arrangements should be legal. Unfortunately, in creating these statutes, no matter how many provisions
they contain to limit the possibility of elderly insureds or investors being taken advantage of, legislators are encouraging life
settlement arrangements. The statutes indicate that state public policy supports the enforcement of life settlement contracts.
After centuries of public policy holding wagering contracts on the lives of strangers to be abhorrent, most states have now
created statutes that indicate betting on how soon strangers will die is approved by the government and society at large.
B. Alienability of Property
It is common to think of property as a bundle of rights, one of which is alienability, “the power of disposition and
181
182
As Justice Holmes noted in Grigsby v. Russell,
“it is desirable to give to life policies the ordinary characteristics
sale.”
183
Based on those principles, courts have reasoned that owners of life insurance policies should be able to
of property.”
184
Life settlements depend on these notions that life insurance policies are property, and property
transfer them to others.
rights include the right of alienability. Those ideas would suggest that when people buy life insurance policies, they should
185
be able to sell them to others who would then be entitled to the death benefits when the insureds die.
Although property rights are not absolute and are often restricted, the right of owners to transfer, sell, or dispose of
their property is so important that legislatures and courts have to provide very clear and cogent reasons when placing
186
That
restrictions on that right. The strongest argument for restricting property’s alienability is to serve the public interest.
is the argument that produced the insurable interest requirement for purchasing life insurance. It was not in the public
interest in the Middle Ages to promote financial arrangements in which people are worth more to strangers dead than alive,
and it still is not. Life insurance should be issued on purchasers themselves who want to protect their families or businesses
or by those families or businesses who have loving or financial reasons for valuing the lives of the insureds.
Courts have balanced these rights and interests by applying the insurable interest requirement only to the initial
187
Courts have also balanced property rights with the
purchase of the policy; after it is purchased it can be sold to anyone.
public interest in prohibiting contracts that are wagers on lives of strangers by voiding only those life policies for which,
before purchase, the policy owner and a third-party purchaser had a mutual intent to buy and sell the policy; mere intent to
188
sell on the part of the policy owner was not sufficient to void the policy.
Perhaps in attempting to achieve the proper balance, courts have given too much weight to the alienability of life
insurance policies. There are many situations where the public interest requires limiting an individual’s right to transfer
property: blackmail, cybersquatting, ticket scalping, selling human organs, selling babies, making gifts in contemplation of
189
The disadvantages of life settlements suggest that regulation should impose greater limits on the right to sell
bankruptcy.
life insurance policies to third parties with exceptions for insureds in major life-altering situations. One limit, that would not
prohibit life settlements but would mitigate against fraud and securitization, would allow the sale of life insurance policies to
parties without an insurable interest but would require that a certain percentage, perhaps fifty percent, of beneficiaries have
an insurable interest. That restriction would limit the interest of investors in the policies and would make it more difficult for
the policies to be securitized.
C. Gambling Is Legal
190

It has been illegal in
Gambling has never been looked on favorably in the United States or throughout the world.
most forms in most of the United States for most of the twentieth century, but by mid-century, exceptions to the bans started
191
to appear.
The New York State Constitution, for example, has a general prohibition against gambling but lists exceptions,
including state lotteries to support education, betting on horse racing to provide government revenue, bingo to benefit
192
religious and other not-for-profit organizations.
States became more amenable to various gambling enterprises because they were a source of revenue for the
193
government.
The gaming that the federal and state governments fought hardest against was on-line poker, presumably
194
In 2006 Congress enacted the Unlawful Internet Gambling
because it was not a money maker for government treasuries.
195
which, in effect, prohibited online gambling by U.S. citizens but included exceptions permitting states to
Enforcement Act
196
197
Earlier this year, New Jersey became the third state to legalize online gambling.
allow intrastate online gambling.
Although New Jersey’s governor had been opposed to legalizing on-line gambling, budget shortfalls apparently caused a

198

turnaround in his thinking.
The governor has estimated increased tax revenue of $200 million in the first year of legal on199
One can anticipate other states also embracing on-line gambling as they contemplate budget deficits.
line gambling.
With governments’ increased interest in legalizing gambling, the temptation might exist to analogize to life
settlements to find them more acceptable. That would be a mistake. On the other hand, asserting that life settlements are just
another garden-variety investment is equally wrong. The risks of encouraging poker playing or investment in a start-up
company are unrelated to the risks of having strangers bet on the imminence of strangers’ deaths by buying tranches of pools
200
The differences are twofold: first, life settlement transactions create the moral hazard of
of life insurance policies.
investors or gamblers benefitting from the deaths of strangers, always an abhorrent and dangerous idea; and second, life
settlement transactions pervert the purpose of life insurance and increase the costs to traditional life insurance policy users.
In addition, it is easy for poker players to understand the risks of playing the game; the same is not true for investors in life
insurance policies. For example, not only individual investors, but firms in the industry were shocked when calculators of
201
That means that investors have to keep paying premiums
mortality tables increased the life expectancies of most groups.
longer, if not wiping out all gains when the insureds finally die and death benefits are paid, then certainly decreasing returns,
perhaps significantly.
VI. REINING IN THE LIFE SETTLEMENT INDUSTRY
A. Insurance Companies
In most of the cases described in the litigation section above and in hundreds of other cases, insurance companies
sued life insurance trusts claiming they were victims of insurance fraud and asking to have the policies they issued rescinded
202
In the last two years or so investors have been suing insurance
and seeking to keep the premiums they collected.
203
companies for fraud claiming that they sold large policies to old people knowing they would be resold to investors.
Investors have also been suing insurance companies for negligent misrepresentation and contract breach when the insurers
204
refused to pay policy proceeds and to return pre-paid premiums to third party owners of policies after the insureds died.
There is not much evidence yet of the success of these lawsuits in deterring carriers from writing these policies. Even though
insurers know that elderly people are buying policies in order to sell them, they have a strong incentive to ignore that
information because sales earn large commissions for the companies’ agents, and when the insureds die, the companies have
205
had success in rescinding the policies and keeping the premiums.
206
for example, Brasner was an insurance broker for Pruco and other
In Pruco Life Insurance Company v. Brasner,
207
208
He earned a $195,337.76 commission and the broker agency earned a $34,858.25 commission
when he sold a
carriers.
$10 million Pruco life insurance policy to Arlene Berger who did not need life insurance but was glad to have it free for two
209
years.
Berger knew that the policy would eventually be owned by a third party, after the two-year contestability period,
210
All the information supplied to Pruco about Berger’s assets was false,
who would collect the death benefit after she died.
211
The first premium payment of $81,871.75 was made by Coventry as administrator of a Bank
but Pruco issued the policy.
of America non-recourse loan although the payment to Pruco was a cashier’s check that looked as though it came from
212
Berger.
When the incontestability period expired, Lavastone, represented by Wells Fargo, paid $1.048 million (which
213
and
included a fee for Coventry and reimbursement of its premium payments) to acquire the Berger policy from Coventry,
214
Pruco asked the federal District Court for the Southern District of Florida for a
Brasner paid Berger $172,828.86.
215
The
declaratory judgment that the Berger policy was void ab initio because there was no insurable interest at its inception.
Florida court, citing Rucker, concluded that because Berger never paid any premiums for the policy and agreed that she did
216
not want life insurance, the policy was “an illegal wagering contract,” and therefore void.
The court also held that Pruco
217
This case illustrates the operational risk investors in
did not have to return the premiums paid on the wagering contract.
life settlements take because of the threat of litigation, its expense and outcome. It should discourage investors from
participating in these financial arrangements. On the other hand, this case also discourages carriers from doing due diligence
before writing policies because if the policies turn out to have been obtained based on fraudulent information, the carriers get
to keep premiums they have collected without ever having to pay out a death benefit.
Insurance companies have argued against the sale of life insurance policies to third parties because they count on a
218
Some policyholders decide to stop paying their
certain number of policies lapsing in figuring out the premium costs.
premiums when they no longer need life insurance protection or they can no longer afford the premiums; insurance
companies never have to pay out on those policies after years of collecting premiums. Companies will offer payouts to
219
With fewer
policyholders who no longer want to pay premiums, but not as much as life settlement companies offer.
policies lapsing, premiums will be higher for young families and small business owners who need the insurance for basic
220
financial protection.
Representatives for the life insurance industry have claimed that they do not engage in “lapse rate
arbitrage,” underwriting policies with the expectation that policy owners will stop paying premiums before the insureds

221

die.
Although companies may not make lapse predictions on an individual basis, they use statistics about the number of
222
policies that actually do lapse to price their life insurance products.
Although life insurance companies oppose life settlements, they also provide the policies for those arrangements by
encouraging consumers to purchase whole life policies (and its variants) instead of term insurance. Term life insurance is a
pure insurance product: the insured pays premiums (often for a five-year term) that are much lower than those for other types
of policies; if the insured does not die within the term and does not renew the policy for a new term, the policy no longer has
223
Term life insurance resembles other insurance products like car insurance, for example. If you do not incur
any value.
any damage or liability with your car during the term of the policy, you get no return for the premiums you have paid.
Insurance companies prefer to sell whole life policies or universal life policies that combine insurance with an investment
component because they make a great deal more money doing so. Consumers prefer to buy it because they can get
something back for the premiums they are paying even if they have not yet died. Purchasers of whole life policies do have
the advantage of having the cash value of the policy grow tax deferred.
If most people did what made the most economic sense, they would buy term life insurance and invest the money
224
But the insurance industry maintains a well-paid sales
they save from lower premiums in other investment products.
225
The
force, and it can offer whole life policies with tax advantages that are not available in other financial products.
interest that builds up in a life insurance policy is similar to interest on a savings account in that it can be withdrawn at any
226
time using a policy loan.
Commentators have argued that this tax benefit is not only inefficient but inequitable because
227
Furthermore, if life insurance becomes merely another
generally it is wealthier people who own life insurance policies.
228
investment, there is no reason for it to be given favorable tax treatment.
Nevertheless, the industry is so large and powerful, it is highly unlikely that Congress will change any of its
perquisites. During 2009 the life insurance industry contributed almost three percent of U.S. gross domestic product, jobs in
229
The industry also contributes
every state for a total of 2.5 million, and close to $400 billion in economic output.
230
substantially to political campaigns and spends large sums on lobbyists.
It is notable that not all insurance companies are against life settlements. Some insurance companies are actively
231
encouraging the purchase of life insurance policies for sale to third parties.
American International Group (AIG), for
example, is among those securitizing those policies into bonds know as collateralized death obligations, death bonds, or
232
blood pools.
It is worth remembering that as part of the 2008 economic collapse, the federal government lent about $85
million dollars to AIG because it was “too big to fail” after its financial products unit incurred losses from its credit default
233
swaps insuring losses from subprime mortgages.
B. “Securitizers”
The problems with securitizing life insurance policies are similar to those that caused the mortgage debacle, but
worse. Agents and brokers make their money by obtaining the policies and selling them to a bundler. Commissions paid to
234
After the sale, the agents and brokers no longer
brokers and other financial professionals can be as high as thirty percent.
have any relationship to the policies or the insureds or the investors, so the agents and brokers have a big incentive to
235
disregard any problems (like fraud) they may encourage or that may result.
Just as with mortgages, institutions selling the
236
What is worse for investors of securitized life
product should continue to have responsibility for what they have sold.
insurance policies is that, unlike investors in securitized mortgages, there is no tangible asset that assures at least some value
237
to the investment.
Furthermore, whereas in the mortgage situation, securitization may create additional capital for more
mortgage lending to potential homeowners, securitizing existing life insurance policies will not create more life insurance
238
policies.
That increases the incentive to encourage old people to buy life insurance policies they do not need in order to
maintain the supply of policies. The result can be an industry based on phony financial instruments.
239
As of 2009, life settlements were an approximately $35 billion industry.
The industry in the United States has a
240
a bi-weekly newsletter, The Life Settlements
trade association, the Life Insurance Settlement Association (LISA);
241
242
243
international conferences,
and on-line services for trading life insurance policies.
The industry also has a
Report;
244
In Germany, for example, the trade association BVZL was created in 2004 to
presence in some European countries.
support the development of the industry and has about thirty member companies that operate in life insurance secondary
245
246
247
markets.
There are also life settlement firms in the United Kingdom,
Ireland, and Luxembourg.
The result of having an industry that supports so many people is a big incentive to “find” more policies and to
248
encourage investors some of whom may not understand the product being sold. The Financial Services Authority (FSA)
in the United Kingdom has issued a guidance banning the marketing of life settlements to retail customers in the UK because
249
it found them to be “complex, high-risk products that are not suitable for the vast majority of retail clients.”
This is the
250
While government regulation in the
first time the FSA has ever banned the sale of a financial product to retail investors.

United States focuses on protecting the insureds and eliminating fraud in obtaining policies, there are also many risks for
investors making it difficult for a non-professional investor to do the due diligence required for informed investing.
Therefore, distinguishing between retail investors and hedge funds and other sophisticated institutional investors is a realistic
way of regulating life settlement investing.
251
Estimating the value of a portfolio of life insurance
The most significant risk for investors is valuation risk.
252
For example,
policies can be very subjective, and there are examples of portfolio failure due to erroneous valuation.
253
which means investors will have
longevity risk is subject to miscalculation because insureds can live longer than expected
to continue paying premiums for an extended period, reducing, or perhaps eliminating, profits when the insureds eventually
254
die and the death benefits are paid.
There are reports that underwriters who determine LEs regularly underestimate
255
It is, of course, in a life settlement company’s interest to sell policies belonging to insureds with short LEs, so the
them.
256
Actuaries who use statistics to determine
company has an incentive to encourage underwriters to err in that direction.
risks and do not evaluate LEs of insureds, have noted that an LE value is just a weighted average of possible outcomes and is
257
not a realistic predictor of how long any particular individual will live.
If an underwriter uses an inappropriate mortality
table or incorrectly rates an individual insured’s mortality risk, the result can be very detrimental to a life settlement
258
investor.
For example, mortality tables for the purpose of life settlements are different from those used for purchasers of
259
Insureds selling their policies into the secondary market have higher income levels which
life insurance policies.
correlates with longer LEs; if life settlement underwriters use a mortality table prepared for initial purchasers of life
260
insurance, life settlement investors will receive an inaccurately low assessment of the LE risk of their investment.
Other risks for investors in life settlement funds include liquidity risk because cash outflows to pay premiums and
fund redemptions occur regularly, whereas cash inflows from death benefits and new investments are unpredictable; policy
availability risk; operational risks including litigation that can cost more than the death benefits; credit risk caused by the
possible failure of the insurance carriers that underwrite the policies; and regulation risk because of changes in state and
261
federal laws.
VII. CONCLUSIONS
Life settlements undermine the purpose of life insurance, to protect families and businesses when the family
breadwinner or business backbone dies. That purpose also addresses interests of the community at large that might have to
undertake some of the families’ or businesses’ losses if they do not have the safety net of life insurance. Life settlements will
make life insurance premiums higher for families and businesses that want to buy policies for legitimate purposes, perhaps
pricing them out of the market.
Life settlements encourage old people, investors, insurance brokers and agents to commit fraud in spirit, and often in
fact, by participating in the purchase of life insurance policies with the intent of their being sold to third parties who have no
insurable interest. Subverting the insurable interest requirement defeats a centuries-old doctrine created to permit the
insurance industry to provide a useful service to families and businesses while defeating those who would gamble on the
262
lives of strangers, a nasty arrangement that creates “a sinister counter interest in having the li[ves] come to an end.”
State insurance regulators and the federal government, perhaps under expanded powers of the Consumer Finance
263
Protection Bureau,
should educate people about several issues related to life settlements. First, young families and small
businesses should know that many financial planners recommend term life insurance as the cheapest way to protect against
264
economic hardship in the event of unforeseen death.
When the family or business is no longer dependent on the insured,
the policy can be dropped and no further premiums have to be paid. Congress would also encourage the purchase of term
insurance instead of whole life if it eliminated tax preferences for life insurance over other investment vehicles.
Second, older people with impaired health and whole life policies should know that studies show that the death
benefit of their policies will exceed the value of their life settlement, even after taking their premium payments into
265
266
The insureds will maximize their estate value if they use other assets to maintain their policies.
If they
consideration.
do not have sufficient assets to pay the premiums, their beneficiaries who assist them in doing so will reap a return that will
267
probably be better than other investment options.
Even if the insured has to take a loan to pay premiums, beneficiaries
268
For insureds with
will generally be better off than if the policy had been surrendered or sold to a life settlement company.
no estate planning interests, there can always be exemptions from life settlement requirements for exigent circumstances.
State and federal regulators should also regulate underwriters more strictly requiring detailed disclosures of LE
models, tables, and methods used. Many investors have been duped because the LEs of the insureds have been
underestimated.
Insurance companies should do their due diligence before issuing life policies for millions of dollars instead of
gladly accepting large premiums and figuring that in the case of fraud they can refuse to pay the death benefit and perhaps
keep the premiums anyway. In addition to the low, and unattractive, surrender value that carriers offer, they should offer
loan plans so that insureds can keep paying premiums with principal and interest being repaid from the death benefit.

Perhaps the most effective action carriers can take to thwart life settlements is to require that at all times at least fifty percent
269
of beneficiaries have an insurable interest in the life of the insured.
Of course, state legislation could also strengthen the
insurable interest requirement by enacting such a requirement, but it is not likely that state legislators would do so.
Some commentators have been very careful to criticize STOLI arrangements while warning that regulation should
270
However, little or no reason is given for supporting these arrangements. The only general
not eliminate life settlements.
benefit to consumers is for people with whole life insurance who are undergoing a major life change such as severe illness, or
family loss, or business loss, and for those people regulation makes exceptions. They can sell their policies; however, there
will be so few of those situations that there will not be enough policies to securitize them, and that removes a major financial
abuse. There is nothing to be gained by turning life insurance into a financial product that creates wealth for financiers who
merely move money around perverting the purpose of life insurance.
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