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I.  INTRODUCTION 

 

 In April 2011, Theresa Kohutka, a twenty-four-year employee of the Hempstead Animal Shelter on Long Island in 

New York, sued the Town of Hempstead and five of her supervisors and co-workers.
1

   She claimed, inter alia, that her First 

Amendment rights were violated when her supervisor refused to promote her because she did not become more active in the 

local Republican Club after he urged her to do so.
2
 

 This lawsuit should be surprising because the U.S. Supreme Court seemed to settle the issue of using political 

affiliation to make employment decisions in a series of three opinions more than twenty years ago.
3
  Nevertheless, the cases 

on the issue continue to arise in significant numbers.  This is an unfortunate situation because the ensuing litigation creates an 

expensive and unnecessary cost for states, cities, and towns and their hard-pressed taxpayers.  Because there is no end in 

sight, this article suggests that it is time for the U.S. Supreme Court to revisit the issue and rethink its prior positions. 

 First, this article describes the development of the patronage and civil service systems with a reflection on how they 

work in tandem.  Then the trio of cases, Elrod v. Burns,
4
 Branti v. Finkel,

5
 and Rutan v. Republican Party

6
 are reviewed.  

How the federal circuit courts have responded to these three cases is examined both in their immediate aftermath and in 

decisions in more recent cases.  Finally, the article discusses some specific examples of how the current law creating First 

Amendment rights against negative employment decisions for patronage appointees is not working and how it should be 

changed.  

 

II.  A BRIEF HISTORY OF PATRONAGE AND THE CIVIL SERVICE 

 

A.  The Patronage System 

 

 The patronage system has been described as “appointing persons to government positions on the basis of political 

support and work rather than on merit as measured by objective criteria.”
7

  Patronage has been part of human history as long 

as people have been governing themselves.  There is evidence that the ancient Chinese were buying and selling government 

jobs as long ago as 243 B.C.
8
  During the Roman Empire, the emperor’s private army, the Praetorian Guard, sold the offices 

of emperor, consul, patrician, and senator.
9
  When the monarchs of France and Great Britain needed money or political 

support, they would sell governmental honors and offices.
10

 

 By the time the U.S. Constitution was adopted, federal officeholders very naturally appointed their supporters to 

government jobs and dismissed opponents.
11

  Probably the first patronage dismissal occurred in the U.S. government in 1797 

when the Secretary of the Treasury, a Federalist, fired the U.S. Commissioner of Revenue, an ardent Republican.
12

  The 

explanation for the dismissal suggests and foreshadows the ongoing rather guilty acceptance of the patronage system.  The 

Treasury Secretary reported that the reason for the dismissal was “deliberate misconduct in office,” but the “misconduct” 

consisted of aiding Republican opponents.
13

 

 Presidents Washington and Adams, both Federalists, appointed Federalists to government positions; President 

Jefferson, a Republican-Democrat who disliked the idea of patronage, nevertheless pragmatically replaced Federalists with 

his own supporters.
14

  By the time William Henry Harrison became president in 1841, more than 40,000 people came to 

Washington hoping to fill one of 23,700 patronage jobs.
15

  Over the next decades, the job of making tens of thousands of 

political appointments became more and more burdensome for newly elected presidents. 

 When the number of positions was relatively small (about 5,000 in 1816) and the positions rather simple (e.g., 

postmasters and postal clerks, land office surveyors and clerks, customhouse workers),
16

 the rotation in office that resulted 

from patronage appointments was viewed as being democratic.
17

  As the numbers increased, both employers and employees 

became very dissatisfied.  As Henry Clay wrote in 1829, 

The members of [the official working corps] feel something like the inhabitants of Cairo when the plague 

breaks out; no one knows who is next to encounter the stroke of death; or which with many of them is the 
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same thing, to be dismissed from office.  You have no conception of the moral tyranny which prevails here 

[in Washington] over those in employment.
18

 

 Congress finally reformed the system in response to the country’s shock when, in 1881, President James Garfield, as 

he waited on the platform for a train, was shot and killed by a disappointed job applicant.
19

 

 

B.  The Civil Service and the Pendleton Act 

 

 Congress’ response to the assassination and growing disenchantment with the burdens of the patronage system as 

the federal workforce became larger and larger, was the enactment of the Pendleton Act of 1883.
20

  The Act prohibited 

removing classified workers on political or religious grounds.
21

 It created the Civil Service Commission with three 

commissioners  who would create rules for  

open, competitive examinations for testing the fitness of applicants for the public service. . . .Such 

examinations shall be practical in nature and . . . will fairly test the relative capacity and fitness of the 

persons examined to discharge the duties of the service into which they seek to be appointed. . . . 

[E]mployments . . . shall be filled by selections according to grade from among those graded highest as the 

results of such competitive examinations.
22

 

 When the Act passed, only eleven percent of federal employees were “classified” or part of the new merit system.
23

  

By 1900, forty-six percent of federal government workers were classified as civil service employees.
24

  By 1922, about 

eighty percent were in the civil service system.
25

  By 2011, more than ninety percent of the 2.7 million federal government 

civilian employees are part of the civil service system.
26

  The Act’s merit requirements resulted in government employees 

who were generally viewed as being better educated and from higher social strata.
27

  No longer would they be described as 

James Parton described them in his 1861 biography, Life of Andrew Jackson: “[T]he fact of a man’s holding office under the 

government is presumptive evidence that he is one of three characters, namely, an adventurer, an incompetent person, or a 

scoundrel.”
28

 

 The result was especially pleasing to businesspeople who received greatly improved service in post offices and 

customhouses.
29

  In addition to receiving more efficient service, businesspeople also became more politically powerful 

because it was their financial support of political bosses that replaced the two-to-seven-percent assessments that had been 

demanded of civil servants who had received patronage appointments.
30

 

 

C.  State and Local Civil Service Systems 

 

 A year after the passage of the Pendleton Act, New York became the first state to enact a civil service system law 

for its state workers, and Massachusetts became the second.
31

  But by 1936 only nine states had enacted legislation creating a 

civil service system.
32

  So, in 1939 Congress encouraged states to implement civil service systems by enacting amendments 

to the Social Security Act that required states to establish merit-based personnel standards for administering federal old-age 

assistance plans.
33

  By 1970, about eighty percent of full-time state and local government workers were part of civil service 

systems.
34

  As in the federal government, the purpose of creating these systems was to create a government workforce that 

was chosen on merit rather than by political partisanship,
35

 and that was protected from discrimination based on religious or 

political reasons.
36

  The goal was “to promote efficiency through a plan for selection and development of the best available 

staff, weeding out the incompetent and promoting the outstanding.”
37

  

 

D.  Patronage or Civil Service: Which Is Better? 

 

 Civil service has been viewed as reforming the patronage system and its evils of incompetence, lack of 

professionalism and continuity, nepotism, partisanship, and corruption.
38

  Career civil servants are supposed to bring to 

government competence and professionalism, continuity, predictability, and neutrality.
39

 

 Nevertheless, which system is better is, perhaps, a trick question because the answer depends in large measure on 

the context in which it is being asked.  For example, commentators of different eras have focused on different factors in 

attempting to respond.  A professor at the University of Wisconsin fewer than twenty years after the enactment of the 

Pendleton Act, noted that the speculative nature of the old patronage system afforded opportunities that “attracted clever, and 

sometimes brilliant, men.”
40

  Whereas, the then-new civil service system offered “the advantage of steady, light employment 

at a moderate remuneration and attract[ed] the steady-going and unimaginative. . . who ha[d] no better financial 

opportunities.”
41

  He believed that if civil service jobs had no special inducements, such as opportunities for travel or 

research, “able young men” would not be tempted away from equivalent business opportunities.
42

  He also concluded that 



because “college men” did not do better on civil service exams than those with elementary school or high school educations, 

that “many of the college-bred men who applied were of inferior capacity.”
43

 

 On the other hand, a professor at the City University of New York-Brooklyn College wrote convincingly in 1959 

about the “motley group of individuals” who, before the passage of the Pendleton Act, were given jobs in the federal 

government for which they were clearly unqualified.
44

  He described “misfits employed on a temporary basis” who had low 

morale, little professionalism,  and a constant fear of losing their jobs.
45

 

 Professors Johnson and Libecap in 1994 focused on the increased size of the federal labor force as the major reason 

for adopting a civil service merit system.
46

  They argued that if labor management had not become a problem, then demand 

for greater professionalism in the ranks of appointees could have been achieved by giving proficiency tests to patronage 

appointees.
47

 

 More recently, Professor David E. Lewis of Vanderbilt University, after concluding that there is no consensus about 

whether patronage appointees or merit civil servants are better for conducting federal government business, did a study of 

federal program performance to analyze its relationship to the two kinds of employees.
48

  He used scores on the Bush 

Administration’s Program Assessment Rating Tool (PART) to assess federal program performance and concluded that 

programs administered by patronage appointees received lower PART evaluations than those run by civil service workers.
49

  

The patronage appointees did have more education and more business experience, but those factors were not correlated with 

program performance.
50

  The chief factor that may explain the greater success of civil service workers is the likelihood that 

they have more experience, both in length and in depth, in the specific area they are administering.
51

  Professor Lewis 

concluded that government program performance could be improved by creating just the right balance between patronage 

appointees, who carry out the democratic will of the people, and civil service workers, who carry out the competent, on-going 

functions of their agencies, without the one eroding the value of the other.
52

 

 Part of the problem in achieving that balance is that civil service systems, while correcting some of the faults of 

patronage systems, can become mired in their own inefficiencies.  In protecting government employees from political 

partisanship, civil service regulations can make it very difficult to dismiss incompetent performers or to reward the 

meritorious sufficiently.
53

  Compounding those difficulties are strategies government administrators use to blunt their effects.  

One such strategy is the use of provisional appointments to hire applicants who are not on civil service exam lists.
54

  More 

than sixty years ago, some states were routinely hiring non-civil-service-exam “provisional” employees as permanent staff 

members.
55

  In Massachusetts, for example, provisionals may serve for only up to one year, but that rule was not enforced, 

and by 2000 an estimated forty percent of state employees were hired outside the civil service system.
56

  A federal 

administrator has noted that  the “caliber of provisional employees has often been lower than that of a random sample of the 

applicants and seriously lower than that of the better candidates.”
57

 

 Another statutory limitation on a civil service’s merit-based system is an  absolute preference given to particular 

groups so that they must be hired ahead of others scoring higher on civil service exams.  Among the groups receiving 

preferences in some states are veterans, children of police officers and firefighters killed in the line of duty, police officers 

and firefighters permanently disabled in the line of duty, and winners of governmental honors.
58

 

 Two commentators whose ideas achieved great popularity in the 1990s argued that the civil service personnel 

system was one of the most destructive government programs.
59

  They asserted that government managers become stuck with 

civil service workers whom they cannot manage appropriately regarding promotion, dismissal, and compensation.
60

   Many 

have offered a variety of reforms to address the perceived weaknesses of civil service systems, among them: promoting and 

dismissing based on performance rather than seniority; using performance-based and market-based 

salary scales; and bypassing the civil service system to recruit and hire the “best people.”
61

 

 The purpose of this article is not to find that perfect balance between patronage appointees and civil service 

employees to achieve maximum performance, but to suggest how workers should be characterized as falling into one group 

or the other so that their legal rights are transparent without the ambiguities that result in a multitude of lawsuits every time 

an opposition administration takes office.  The new administration will fire the prior administration’s patronage appointees 

because they belong to the opposition party, and the fired workers will sue claiming that their constitutional rights have been 

violated.  In three cases decided between 1976 and 1990, the U.S. Supreme Court determined what those legal rights are with 

respect to hiring, promotion, transfer, recall, and dismissal.  It would seem that with more than twenty years of appellate 

cases interpreting the Supreme Court decisions, the issues would have been decided, government employers would know 

what is required of them in dealing with patronage employees, and litigation would have diminished to an occasional trickle.  

Nevertheless, the opinions continue to give rise to lawsuits. 

 

III.  CONSTITUTIONAL RIGHTS OF PATRONAGE APPOINTEES 

 

A. Elrod v. Burns
62

 

 



  The 1976 case, Elrod v. Burns, involved Republican plaintiffs who had been non-civil-service employees of the 

Cook County, Illinois Sheriff’s Office.
63

  When Richard Elrod, a Democrat, replaced a Republican as Sheriff of Cook 

County, he followed past practice and fired the plaintiffs because they were Republicans.
64

  The U.S. Supreme Court held 

that patronage dismissals are unconstitutional under the First and Fourteenth Amendments because they severely restrict 

political belief and association.
65

   

 The Court, however, carved out one exception, permitting patronage dismissals of people in policymaking positions 

who would be able to “obstruct[] the implementation of policies of the new administration, policies presumably sanctioned 

by the electorate.”
66

  Foreshadowing the myriad of lawsuits resulting from this opinion, the Court noted that [n]o clear line 

can be drawn between policymaking and non[-]policymaking positions,”
67

 but the opinion suggested that “[a]n employee 

with responsibilities that are not well defined or are of broad scope more likely functions in a policymaking position,” as 

would an employee who “acts as an adviser or formulates plans for the implementation of broad goals.”
68

  In his 

concurrence, Justice Stewart referred to constitutional protection for non-policymaking and non-confidential patronage 

employees,
69

 and that expansion of the exception to “confidants” has generally been accepted.
70

  Justice Stewart did not, 

however, define who those employees might be.
71

   

 

B. Branti v. Finkel
72

 

 

 Four years later, in a case involving two Republican assistant public defenders who were dismissed by the newly 

elected Democratic public defender, the Court reaffirmed its Elrod holding that patronage dismissals violate the First 

Amendment protection for private political beliefs.
73

  The Court also reaffirmed the Elrod exception, adding that patronage 

dismissals are acceptable for some jobs because “First Amendment rights may be required to yield to the State’s vital interest 

in maintaining governmental effectiveness and efficiency.”
74

 

 The most important outcome of the Branti decision for affecting the course of litigation following political party 

changes in administrations was a new description for the patronage employees who fall into the exception and may be 

dismissed for their politics.  Merely designating someone as a “policymaker” or a “confidant” was no longer sufficient; the 

test became whether party affiliation was an appropriate requirement for effective job performance.
75

  A policymaker or 

confidant may or may not pass that test.  Both Justice Stevens, writing for the Court,
76

 and Justice Powell, in dissent,
77

 

acknowledged the difficulty for government employers and for lower courts in deciding whether an employee in a specific 

government job fell within the “dismissable” category or not. 

  

C.  Rutan v. Republican Party
78

 

 

 Besides creating the problem of differentiating between protected and unprotected jobs, the Elrod/Branti decisions 

did not address the issue of adverse personnel decisions other than dismissal.  In 1990 in Rutan v. Republican Party of 

Illinois, the Supreme Court extended the Elrod/Branti holdings to promotion, transfer, recall (after a layoff), and hiring 

decisions.
79

  In this case it was not in dispute that all the plaintiffs held protected positions, so the Court did not discuss how 

one decides whether an employee serves in a protected position or not, other than to note that Elrod created an exception that 

allowed patronage dismissals for policymakers and confidants and that Branti refined that exception to include only those 

employees in jobs for which party affiliation is an appropriate requirement for effective performance.
80

 

 

D.  Circuit Court Interpretations 

 

1.  Early Circuit Court Decisions Following Elrod/Branti/Rutan 

 

 In the 1980s and early 1990s lower courts were faced with many cases in which patronage appointees claimed that 

negative employment actions were taken against them in violation of their constitutional rights.  Cases that were “easy” 

involved employees with jobs like cleaning person or waiter who were fired.
81

  In those cases, it was clear that the job was 

neither policymaking nor confidential and party affiliation was not an appropriate requirement for the job.  Most cases 

involving government lawyers or directors of public information were also “easy” because those were  clearly policymaking 

or confidential jobs and courts found a requirement of party affiliation to be appropriate.
82

 

 There were so many cases, however, because most descriptions of actual duties performed by the plaintiff 

employees made it difficult to tell whether their jobs required particular party affiliations and, therefore, whether or not they 

were protected.
83

  In response, some lower courts created tests with criteria they could apply to determine on which side of 

the protection barrier each job fell.  After Rutan, lower courts also had to decide whether actions other than firing, hiring, 

promoting, transferring, refusing to transfer, and failing to rehire, were sufficiently severe deprivations to “press state 

employees and applicants to conform their beliefs and associations to some state-selected orthodoxy.”
84

  Once again, some 



courts created tests to determine whether specific negative employment actions were severe enough to pressure employees to 

change their political views or affiliations, or so minor that employees could be expected to bear them with relative 

equanimity. 

 The U.S. Court of Appeals for the First Circuit decided many of the early patronage employment cases.
85

  In doing 

so, the court devised a two-step test to determine whether party affiliation was an appropriate requirement for efficient job 

performance: first, the court would determine whether the position from which the plaintiff/employee was dismissed involved 

“decisionmaking on issues where there is room for political disagreement on goals or their implementation;”
86

 second, if the 

answer to the first part was “yes,” then the court would examine the particular duties of the position’s job description to 

determine if the position was one of policymaker, confidant, communicator, or other whose function makes party affiliation 

an appropriate requirement.
87

  If the answer to the second part was “yes,” then the employee fell under the Elrod/Branti 

exception, did not have First Amendment protection, and could be dismissed for his or her political affiliation.  The Fourth 

Circuit also adopted this test.
88

  

 While Rutan was pending, the First Circuit devised a test to determine what kind of job actions infringed employees’ 

First Amendment rights: infringement occurs “when the employer’s challenged actions result in a work situation 

‘unreasonably inferior’ to the norm for that position.”
89

  The court offered examples of when its standard would not be met 

by plaintiffs, reflecting its view that the government should be given some leeway in excluding those with different political 

affiliations from policy-making and independently-performed tasks.
90

  The court also determined that plaintiffs would have 

to prove that their work conditions were “unreasonably inferior” by clear and convincing evidence.
91

  This very high 

standard of proof allows government officials to make policy and implement it as voters presumably elected them to do.
92

  

On the other hand, if plaintiffs met this standard, then they would have to prove, merely by a preponderance of the evidence, 

that the negative changes in their working conditions or responsibilities were caused by their political affiliations.
93

  This low 

standard of proof was designed to preserve the employees’ First Amendment rights.
94

  

 The Seventh Circuit’s test to determine whether or not a government employee could be dismissed for political 

reasons focused on whether the particular position allowed “room for principled disagreement on goals or their 

implementation” and meaningful input into the decision-making process.
95

  Factors that the court listed as indicative of a 

position’s authorization for decision-making input included responsibility for many employees, high salary, and broad 

duties.
96

 

The Seventh Circuit has also held that although a statutory assertion that a particular job is a policymaking one is not 

absolutely determinative, statements by a state legislature to that effect are entitled to “great weight.”
97

 

 Similarly, the Fourth Circuit concluded more than twenty years ago that when governors designate jobs as exempt 

from civil service law, they create a presumption that adverse employment actions may be taken against those job-holders 

solely because of political affiliation.
98

  The court was skeptical about having courts make decisions about whether particular 

government positions should be part of the merit system or part of the political patronage system.
99

 

 

2.  Recent Federal Court Decisions Arising from Elrod/Branti/Rutan 

 

 It has been more than thirty-five years since the U.S. Supreme Court decided Elrod v. Burns, and yet there have 

been more than three hundred reported court opinions in patronage employment cases in the last five years.  Some of the 

early patronage employment cases arose out of the 1984 gubernatorial election in Puerto Rico and were decided by the First 

Circuit.
100

 One might think that at least those kinds of cases would have been resolved, and yet, in 2011, the First Circuit had 

to decide cases with the same issues arising out of the 2008 elections for Puerto Rico’s governor.  In one of the early cases, 

Vazquez Rios v. Hernandez Colon,
101

 the First Circuit held that cleaning workers, janitors, and supervisors in the governor’s 

mansion were protected from patronage dismissals.  Twenty-four years later the court had to decide, once again, whether 

maintenance and domestic workers in the governor’s mansion were unconstitutionally terminated because of their 

membership in the Popular Democratic Party.
102

  In 2011, the First Circuit was presented with a similar case in which the 

plaintiff was discharged from her job as a receptionist in an annex of the governor’s mansion when the governorship changed 

political parties.
103

  Patronage employment cases were also litigated after the 2000 gubernatorial elections in Puerto Rico.
104

  

Even employment situations that would seem to have been settled in the courts, keep arising in new litigation. 

 In 1988, the Eleventh Circuit held in Ray v. City of Leeds
105

 that a director of social services for the city was subject 

to discharge for political reasons.
106

  The court reasoned that because the position required decisions about the allocation of 

scarce resources, it was a policymaking position.
107

  Therefore, political affiliation was an appropriate job requirement, and 

the social services director was not entitled to First Amendment protection from dismissal.
108

    

 Twenty or more years later, the Fourth Circuit decided cases about directors and assistant directors of social 

services, and those cases are very illustrative of why prior job classification should be determinative of the constitutional 

protections the position deserves.  In Nader v. Blair,
109

 the court concluded that an assistant director of the Baltimore 



Department of Social Services was a policymaker, noting that Maryland law gives the person in that position power to shape 

local policy, and specifically states that that position was one from which an employee could be dismissed “for any reason, 

solely in the discretion of the appointing authority.”
110

  The following year in Fields v. Prater,
111

 the court held that an 

applicant for the position of director of a county department of social services in Virginia could not be refused the job 

because of her political affiliation because, under Virginia law, local directors do not have significant policymaking 

authority.
112

  The court noted that the local director position was specifically designated as “non-partisan,” and the job 

application form the plaintiff filled out stated that political affiliation will not be taken into account in hiring.
113

  The court 

acknowledged that it considered how the state classifies a particular position, although it would not consider the classification 

“dispositive of the constitutional issue.”
114

 

 In 2009, the Fourth Circuit admitted that applying the 1980 Branti decision was “‘conflicting and confusing,’”
115

 

and “it is not always easy to say that there is a clearly drawn line between positions for which consideration of political 

affiliation is allowed and those for which it is not.”
116

  It is not reasonable that after thirty years the problem is still so 

difficult for government officials and courts.  Taxpayers are not getting the efficient government they deserve when so much 

time and resources are spent on re-litigating the same issues every time public offices change political parties.  These suits 

get very little attention in the media so newly elected politicians do not have bad publicity as an incentive for avoiding them.  

Personal liability is also often not a disincentive because governments often provide insurance for civil liability damages to 

protect public officials and employees even in their individual capacities.
117

  In fact, because the law is still so unclear, courts 

continue to hold in many patronage employment cases that government employers have a qualified immunity and, therefore, 

are not liable for violating employees’ First Amendment rights.
118

  In 2010, the Seventh Circuit asserted that “[g]iven the 

uncertainty that litigants encounter in this somewhat murky area of the law, it is difficult for a plaintiff to avoid a qualified 

immunity defense in a case of first impression unless she occupies a low rung on the bureaucratic ladder.”
119

 

 A Ninth Circuit case provides another illustration of the difficulty in knowing what the law requires in many of these 

cases.  In Diruzza v. County of Tehama,
120

 the circuit court reversed a decision of the U.S. District Court for the Eastern 

District of California in which the lower court granted a summary judgment motion by the county, sheriff, and undersheriff 

defendants accused by a former deputy sheriff of violating her First Amendment rights by firing her because of her political 

support for the sheriff’s opponent.
121

  The district court was guided by cases in North Carolina, Alabama, and Illinois in 

which deputy sheriffs were deemed policymakers subject to termination for their political affiliations.
122

   The Ninth Circuit 

concluded, however, that a blanket rule about deputy sheriffs was not appropriate.
123

 

 First, the Ninth Circuit cited cases in three other circuits in which political affiliation was deemed not an appropriate 

job requirement for deputy sheriffs.
124

  Then the court noted that even in the cases cited by the district court, the decisions 

were not based on the job title “deputy sheriff,” but rather on the actual functions performed by people holding that 

position.
125

   The court concluded that under California law the title “deputy sheriff” did not clearly indicate job 

responsibilities; there were deputies who were high-level employees and deputies who were low-level employees and, 

therefore, the district court had to make an individual assessment about whether or not the plaintiff’s duties established her as 

a policymaker for whom political affiliation was an appropriate  requirement.
126

 

 A Tenth Circuit case similarly involved the problem of determining from a job title what the job holder’s actual 

duties were.
127

  The position at issue was that of Road Foreman in an Oklahoma county.
128

  The court held that the plaintiff’s 

First Amendment rights were not violated when he was demoted in favor of the County Commissioner’s political supporter 

because the position of Road Foreman had a “significant political dimension and sufficient discretionary authority.”
129

  The 

court cited other circuit courts that had come to similar conclusions.
130

  Most telling about the confusion rampant in these 

cases was the Tenth Circuit’s description of a Fifth Circuit case, Wiggins v. Lowndes County.
131

  In that case the court 

concluded that a Road Foreman did not have policymaking or discretionary duties and did not require confidentiality and, 

therefore, political affiliation was not an appropriate requirement for the job.
132

  What distinguished Wiggins from the Tenth 

Circuit case was that Wiggins involved a Road Foreman in Mississippi where there was also the more senior position of Road 

Manager.
133

  The Tenth Circuit concluded that an Oklahoma Road Foreman held a position similar to a Mississippi Road 

Manager, not a Mississippi Road Foreman.
134

 

 The following brief descriptions of cases before courts throughout the United States within the last five years 

suggest that the current system of protecting workers is not working for government employees (who may have been treated 

wrongfully), for government employers (who may be sued wrongfully), or for taxpayers who have to fund continual litigation 

on these issues.  1) In Indiana, plaintiffs who held positions as an entry level garbage man, dump truck driver, snow plower, 

and facility cleaner sued the city and the mayor for retaliating against them for their political activities by not rehiring them 

after they were terminated to cut costs.
135

   2) In New York, the United States District Court for the Southern District of New 

York held that the mayor could fire the plaintiff city fire commissioner for his political associations because the fire 

commissioner was a policymaker.
136

  3) In Tennessee, the United States District Court for the Middle District of Tennessee 

held that election commission members were entitled to qualified immunity when they were sued by county administrators of 



elections who had been terminated allegedly because of their political party affiliation.
137

  The court asserted that “[i]n fact, 

the only thing clear now is that the law on [whether the position of administrator of elections was one to which political 

affiliation lacked a valid relation] remains unclear.”
138

 

 

IV.  SOLVING THE PATRONAGE LITIGATION MESS  

                  

 It is surprising and, particularly in poor economic times, burdensome on taxpayers that governmental resources have 

to be used year after year on these same cases.  Clearly, the current state of the law makes the courts a very inefficient place 

to resolve these patronage employment issues.  It just isn’t working. 

 Patronage employees and their political party bosses should not be able to have it both ways: receiving patronage 

jobs based on political connections, not on merit; but being protected from adverse politically-motivated employment actions 

including dismissal, as though they were civil service workers.  There has been a lot of discussion about whether the 

patronage system or the civil service system is better at serving the interests of the citizen/taxpayer, and a reasonable 

conclusion is that some combination is probably best, but it is unreasonable to think that the best combination is patronage 

for hiring and civil service for firing.  That arrangement results in government’s hiring employees who are not necessarily 

qualified for their responsibilities, having a difficult time firing them, and then having a good chance of incurring litigation 

expenses for doing so.  This arrangement is tilted much too far in the direction of the patronage employee ( but, oddly 

enough, away from political organizations that cannot get rid of holdover patronage employees from a prior administration) 

and away from the expertise and efficiency that is in the interest of the citizen/taxpayer. 

 Perhaps it is time for the Supreme Court to revisit its Elrod/Branti/Rutan decisions.  If it did, there is a good chance 

that the outcome would change the law and eliminate many of these patronage employment cases.  None of the five justices 

who were in the majority in Rutan is any longer on the Court.
139

  Two of the four dissenters, Justices Scalia and Kennedy, are 

currently on the Court.
140

  In the 2009-10 term, Justices Scalia and Thomas voted together ninety-two percent of the time.
141

  

Justice Kennedy was in the majority ninety-three percent of the time.
142

  The same was true for Justice Kennedy during the 

2000-09 term.
143

  Since the 2005-06 term, Justice Kennedy has been in the majority in more five-to-four decisions than any 

other Justice, and in those decisions he has sided with the conservatives (currently Roberts, Scalia, Thomas, and Alito) more 

than twice as often as with the liberals.
144

     

 In light of the foregoing statistics and with more than twenty years of hindsight, parts of Justice Scalia’s dissenting 

opinion in Rutan are still true and instructive.
145

  Justice Scalia noted then that it “is anybody’s guess” what is meant by 

“party affiliation is an appropriate requirement for the effective performance of the public office involved.”
146

  He also 

observed that the circuit courts devised a variety of tests for figuring it out, but the formulations “are still so general that for 

most positions it is impossible to know whether party affiliation is a permissible requirement until a court renders a 

decision.”
147

 

 A few years later, the Sixth Circuit did devise a test for identifying some positions that would never receive First 

Amendment protection:  positions that a statute specifically designates as having a patronage exception; positions that have 

discretionary authority; positions that involve confidential advising; and positions specifically for balancing out party 

representation.
148

  The Sixth Circuit has also routinely given presumptive deference to state legislatures when they determine 

that a position is not political and, therefore, entitled to First Amendment protection from adverse employment decisions.
149

  

Nevertheless, Justice Scalia’s observation about the uselessness of such tests is borne out by recent cases within the Sixth 

Circuit. 

 For example, in 2011 the Sixth Circuit heard a case in which the plaintiff, a former town director of constituent 

services, sued the town and the town’s supervisor for violating his First Amendment political association rights when she 

fired him allegedly because of his support for the supervisor’s political opponent in the last election.
150

 The court had to 

decide whether the employee’s position was entitled to an Elrod/Branti exemption from First Amendment protection because 

political affiliation was a requirement for effective job performance.
151

  In the opinion, the court used the term “unclear” ten 

times:
152

 it was “unclear whether the Township distinguishes between political and nonpolitical employees, or whether some 

or all of the Township’s employees are considered to be part of the civil service;”
153

 it was “unclear whether . . . the director 

served as a confidential employee;”
154

 it was “unclear about how much authority, if any, the director had to implement or 

craft public policy.”
155

  Because of all the factual ambiguity, the court declined to grant summary judgment to the defendant 

supervisor based on a qualified immunity defense.
156

  If, after thirty-five years of the right being created for government 

employees to be protected from employment retaliation for choosing and acting on their political affiliation, courts still have 

a difficult time determining to whom that right applies, it is clear that the process is not working.   

 An example of a position that was not part of the civil service system in New York but should be, was at issue in the 

Second Circuit case Morin v. Tormey
157

 in 2010.  The plaintiff, Bobette Morin had been Chief Clerk of the Onondaga 

County Family Court since 1994 when she was appointed by a statewide panel of five people.
158

  New York law specifically 



prohibited her from engaging in political activity at work.
159

  When Morin refused to engage in political activities at the  

behest of the District Administrative Judge, she was demoted and forced to give up her position as Chief Clerk.
160

  She sued 

the judge and others at the court claiming that she was not a policymaker and, therefore, could not be demoted as a result of 

her refusal to engage in political activity.
161

  The Second Circuit agreed and concluded that she was entitled to First 

Amendment protection. 

 Three and half years of ongoing litigation; distracting a district administrative judge, a second judge, an executive 

assistant to the administrative judge, and a law clerk to the second judge; and costing taxpayers litigation expenses, could 

have been avoided if Morin’s position had been part of the civil service system.  If she cannot be fired or demoted because of 

her political actions or lack of political actions, then keeping her position outside the civil service system is not serving the 

usual patronage purpose of providing support for a political party.  Her position is merely creating ambiguity and litigation. 

 

V.  CONCLUSION 

 

 As a practical matter, someone who receives a government job, whether policymaking or menial, from a political 

patron would feel a sense of loyalty to that person and to his or her political party.  That, after all, is the purpose of patronage, 

to create party loyalty.  It, therefore, makes sense that a political appointee in any job might try to sabotage or spy on an 

incoming opposition administration.  From that, it follows that the new administration would want to clean house upon taking 

office. 

 The best solution for the citizen/taxpayer is in having patronage employment positions be those for which, by 

definition, party affiliation is a requirement for effective job performance, and all other positions be part of civil service 

systems.  Then the title, patronage or civil service, would define the protections from adverse employment decisions to which 

the employee was entitled.  All positions declared by courts as protected should, by state legislation, become civil service 

jobs.  Such an arrangement would require the exertion of tremendous political will, an extremely unlikely turn of events. 

 It is more likely that one of these cases will be appealed to the Supreme Court and the Court will overturn the 

Elrod/Branti/Rutan opinions because the current formulation is unworkable.  Instead, the Court might conclude that it will 

respect the decisions made in the political process so that all workers in positions designated by elected officials as civil 

service will have First Amendment protection against negative employment decisions, whereas all other workers will be 

deemed to have patronage appointments and will be subject to politically motivated dismissals, demotions, and the like, just 

as their hiring was politically motivated.  With such an arrangement, each state, city, and town, can devise for itself the 

proper balance of civil service and patronage employees.  Most  Elrod/Branti/Rutan litigation would be eliminated, a benefit 

for cash-strapped taxpayers.  New administrations would not be saddled with patronage appointees from opposition party 

administrations, better reflecting the will of the electorate. 
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