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INTRODUCTION  

 In 2006, an E. coli outbreak associated with contaminated Dole brand baby spinach resulted in 205 confirmed 

illnesses and three deaths across 26 states.1 The U.S. Food and Drug Administration (FDA) investigated the outbreak along 

with the United States Department of Agriculture (USDA), the US Centers for Disease Control (CDC) and the California 

Food Emergency Response Team (FERT).2  They traced the contamination to one field in California, but the actual cause was 

never determined.3  Several possible causes included the proximity of wild pigs to the field, the proximity of irrigation wells 

used to grow produce for ready-to-eat packaging, and the proximity of surface waterways that were exposed to feces from 

cattle and wildlife.4 

 To address the negative fallout from the outbreak, approximately 100 leafy greens handlers that represented 99% of 

California’s greens production formed the California Leafy Greens Marketing Agreement.5  Participation in their agreement 

requires government audits to verify individual compliance with the group’s food safety practices, among other things.6 This 

California group, along with similar organizations in Arizona, Texas and Georgia subsequently advocated for a comparable 

leafy greens marketing agreement nationwide.7 

 In 2011, the USDA proposed the national Leafy Greens Marketing Agreement (LGMA or the Agreement),8 based on 

its authority under the Agricultural Marketing Agreement Act of 1937.9  The Agreement’s purposes include: (1) enhancing 

the quality of the produce through good agricultural production and handling practices; (2) implementing a food quality 
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verification program; and (3) providing USDA validation and verification of program compliance.10  As of May 2012, the 

USDA was still reviewing over 2100 public comments it had received on the proposed agreement.11  At the same time, the FDA 

has been implementing its authority to protect food safety, including produce such as leafy greens, based on the 2011 Food 

Safety Modernization Act (FSMA).12  

 This paper first explains the processes for getting greens to market in the United States, and the safety issues they pose.  

The analysis explains marketing by large handlers of leafy greens compared to practices of smaller, local and organic producers.  

Next, Part II analyzes the governmental safety net for leafy greens under the FDA’s authority in the Food Safety Modernization 

Act (which exempts many small producers). That FDA authority over produce safety is juxtaposed against the USDA’s 

governance of agricultural marketing agreements in general, and how those agreements implicate food safety in particular. 

 Part III examines the details of the proposed national Leafy Greens Marketing Agreement. This analysis also considers 

whether the proposed Leafy Greens Marketing Agreement (LGMA) conflicts with FDA authority to regulate produce safety, 

including the FDA’s small farm exemption.  Part IV of the paper recommends an alternative to the USDA proposal in light of the 

foregoing analyses. 

I.  GETTING GREENS TO MARKET – SAFELY? 

 According to the USDA, the value of leafy greens production in the United States in 2008 was $2.5 billion.13 In 2010, 

the market value of lettuce alone (head, leaf and romaine) was $2.2 billion, making it the leading vegetable crop in terms of 

value.14 Other fresh leafy green vegetable crops include cabbage, spinach collards, escarole, endives and specialty varieties of 

kale.  Lettuce and spinach are farmed in all 50 states, led by far by California and Arizona, then Colorado.15  California leads 

in the production of all the minor greens too.16   

 Worldwide, China is the largest producer of leafy greens, at 51% of the market (in 2008), followed by the United 

States at 22% (in 2009).17  Mexico is the largest exporter to the United States and some U.S. producers operate in both the 

U.S. and Mexico.18 

 In the proposed LGMA, the USDA relies on the Small Business Administration’s definition of a small farming 

operation as one grossing $750,000 or less annually. 19 The USDA acknowledges that the 2007 State Census on Agriculture 

differentiates small and large farming operations at $250,000 gross annual receipts.20  Congress used a $500,000 threshold in 

its exemption for small farms in the 2011 Food Safety Modernization Act (FSMA).21  In fact, the USDA proposal notes that 

89% of farms growing greens in the U.S. fall under the SBA’s $750,000 small farm sales threshold, and 69% had annual gross 

sales under $100,000.22 The implications of the USDA’s higher threshold for a “small” greens producer are analyzed in Part 

III below. 

 Before discussing the market and distribution chain for leafy greens that will be affected by the proposed national 

marketing agreement, an understanding of the safety issues in the market is necessary.   

A. Safety Issues in the Distribution of Leafy Greens 
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 First, greens pose a unique safety concern because “pathogens such as E. coli are particularly effective at adhering to 

the outer skin of lettuce leaves and infiltrating cuts left by coring devices used in field harvest….”23 Further, when sold fresh, 

greens do not go through freezing, pasteurizing or canning processes that kill harmful pathogens in other vegetable 

products.24 

 The popularity of ready-to-eat packaged salad greens, introduced in the late 1980s, has contributed to a dramatic 

growth in the amount of lettuce and spinach grown in the U.S.  In particular, romaine increases are due in large part to the 

increased popularity of Caesar salad and leaf lettuce consumption has risen significantly with the popularity of salad bars.25 

The majority of cabbage is used in processing cole slaw and other fresh cut products.26 Unfortunately, these “manufactured” 

greens products, such as a typical bag of salad mix found in any grocery store, introduce additional safety problems not found 

when the produce is sold in whole heads. 

 After they are picked, the greens for the salad bag go through washing, cutting, mixing, bagging and storing. Cutting the 

greens creates two safety risks not found with produce sold whole. As noted above, pathogens easily cling to the outer skin of 

greens.  By cutting that protective outer skin, those free-riding pathogens are able to infiltrate the leaves, making them more 

difficult to wash off with chlorine washes.27  Further, the cut releases cellular plant fluids that act as a nutrition source for the 

pathogens to thrive.28  

 Along each step in generating the salad mix, each different green is exposed to multiple human hands, blades, water 

sources and surfaces before reaching the bag.  Every one of those hands, blades, surfaces and water sources becomes a potential 

carrier for bacteria such as E. coli, salmonella or listeria that make humans sick.29  The salad bag may include a mix of lettuces or 

other greens that were produced from multiple farms, in one or more U.S. states, or foreign countries.  This combination of 

produce from multiple sources increases the statistical probability of contamination.30   

 Pathogens like E. coli often are introduced to greens in the first place from the feces of farm animals that graze, or wild 

animals that roam, in the vicinity of the growing fields.  Common water sources, manure used for fertilizer, and unsanitary farm 

workers can transfer traces of contaminated fecal matter to the greens.31  Accordingly, even small farms can be sources for 

pathogen contamination since water, manure and workers are common to most farm operations, big and small.  Nevertheless, “the 

risks associated with the fresh-cut production process are simply not present in the case of uncut, fresh produce.”32  When the 

spinach or lettuce goes whole from the ground, to a cardboard box on a truck, and from the truck to the consumer’s shopping 
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bag at a roadside stand or farmers’ market, the statistical probability of contamination is far less than the bag of salad mix 

that is handled by and processed from multiple sources described next. 

B. The Leafy Greens Distribution Channel: Safety from the Perspective of Producers, Handlers, Retailers, Restaurants 

 “Producers” of leafy greens as the USDA calls them, are known to most as farms or farmers.  8,216 farms harvested 

433,023 acres of leafy green vegetables specifically for the fresh market in 2007.33 Of the farms growing greens in the U.S., 

89% fall under the SBA’s $750,000 small farm sales threshold, and 69% had annual gross sales under $100,000.34 

 The “handler” is a major part of leafy greens marketing in the United States.  Almost 1300 handlers contract with 

greens producers for distribution of the producers’ seasonal crops, often under long-term contracts.35 Handlers may also 

import greens from foreign markets and co-mingle the imported and domestic products before distribution throughout the 

United States.36 An additional unknown number of farms handle their own distribution and that of other small farms by 

contracting for them directly with consumers, restaurants and retailers.37   

The proposed LGMA actually targets “handling” of greens,38 not production.  Nevertheless, the Agreement 

implicates safe production because signatory handlers must agree to only handle production that meets the Agreement’s 

various safety mandates.39 Typical metrics in these agreements might include fencing requirements to keep out grazing or 

wild animals separate from crop fields, removal of vegetation that would attract wild animals, removal of acreage from 

production to create buffer zones from animals, rodent control, lining wells and irrigation channels or other modifications to 

watering systems and increased bathroom/hand-washing facilities.40  

 Finally, the retail link in the distribution chain has its own role to play in safe marketing of greens to consumers. At 

one end of the spectrum are very large buyers.  A consortium of these produce buyers, calling itself the Food Safety 

Leadership Council (FSLC), launched a Food Safety Initiative in 2007.  Members include McDonald’s, Disney, Wal-Mart 

and Darden (owner of Olive Garden, Red Lobster and Longhorn Steakhouse restaurant brands).  They and other similarly-

large food service operations and grocery chains have created their own farm safety standards. Dubbed “super-metrics” for 

their stringency beyond the handlers’ agreements in California and Arizona, anyone who hopes to sell to these very large 

buyers must verify compliance with these mandates.41  

 At the other end of the retail food spectrum is the “spot” market in which producers sell whole produce directly to 

consumers at farmers’ markets and roadside stands, and to grocers, community supported agriculture programs (CSAs) and 

restaurants, on the spot for cash.42  While this ad hoc distribution would seem to have no food safety metrics in place 

(especially considering the statistically lower risk of contamination from whole, unprocessed produce), case-by-case efforts 

can apply.  For example, a cooperative of Kansas and Missouri family farms grows fruits and vegetables which are sold 

within 48 hours of picking through a grocery chain in the Kansas City metropolitan area under a common brand, Good 

Natured Family Farms.43 The co-op distributes its products under a “Buy Fresh Buy Local” marketing agreement.44  Its 

“metrics” require:   
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 Trees and shrubs have been left for bank stabilization along streams and rivers.  

 Crops are produced without irrigation, or  

 If irrigation is used, water use is carefully monitored and used responsibly.  

 If applicable, livestock access to water is managed and livestock waste is managed as not to pollute the water.  

 If applicable, animal watering systems incorporate on-farm water holding such as ponds.  

 The family has a shop or work area with water and soap, restroom, clean drinking water, etc. 

 All farm equipment including tractors, balers, loaders, sprayers, trailers, etc. are regularly maintained and routinely 

inspected for safety. 

 The farm is overall clean, well maintained, and does not have obvious potential hazardous conditions apparent.  

 The family has an emergency plan in case of an accident.45  

 

As these widely divergent examples of greens marketing (and their safety metrics) reflect, the U.S. leafy greens distribution 

chain is complex.  This is how the USDA summarizes the leafy greens distribution chain:  

a highly integrated, complex system of large, mid-size, and small producers delivering product to handlers, 

retailers, and foodservice operators nation-wide. Leafy green vegetables may be produced in one State, 

processed in another State, and then shipped for consumption to many States or nationally. Moreover, the 

product of one or more producers of varying sizes and origin may be handled by one or more handlers, also 

of varying size or origin.46 

 

Despite this divergence of interests and approaches to greens production and distribution, the USDA concurred with the 

major greens handlers that a national marketing agreement is the justified response to the recent safety issues regarding 

leafy greens.  USDA’s response to this industry initiative also reflects the complexity in the U.S. regulatory schemes for 

protecting against contamination, which are discussed next. 

 

II. THE REGULATORY SAFETY NET FOR GREENS 

 The Federal Food, Drug, and Cosmetic Act (FFDCA) established the FDA in 1938.47 The FDA’s food safety authority 

covers fruits, nuts, dairy, seafood, and vegetables, but not meat, poultry, and eggs, which are regulated by the USDA.48 The 

2011 FDA Food Safety Modernization Act (FSMA)49 amends the FFDCA, but specifically states that nothing in it shall limit 

the authority of the Secretary of Agriculture.50 That authority includes the Agricultural Marketing Agreement Act of 1937, 

which enables the USDA to craft the proposed national Leafy Greens Marketing Agreement.51  This Part analyzes the FDA 

authority to insure the safety of greens.  It also examines the USDA’s authority to adopt a marketing agreement for the same 

product. 

 

A. FDA Regulation 

Under its original enabling legislation, the FDA’s food safety authority was largely relegated to supporting industry self-

regulation and investigating safety problems after the fact. For instance, the FDA’s response to the 2006 E. coli spinach 

contamination was largely an after-the-fact trace back investigation with USDA and California regulators.52  
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 The safety guidelines for fresh produce, adopted by the International Fresh Produce Association (IFPA) in 1998, 

were one example of industry self-regulation.53  Known as Good Agricultural Practices (with the ironic acronym “GAPs”), the 

FDA incorporated these standards into its first quality-control guidelines for fresh produce.54  These guidelines addressed all 

the concerns that are still understood to potentially expose produce to pathogens: water sources, manure, field sanitation, 

worker hygiene, facilities sanitation and transportation.55 Nevertheless, as the name of its regulatory response reflects, the 

FDA only provided guidance to industry.  It lacked any enforcement muscle to mandate compliance or impose penalties for 

non-compliance.   

 In the face of increasing food contamination incidents in the first decade of the 21st century, the 2011 FSMA tackled 

food safety with several new duties and powers delegated to the FDA.56 In particular, for the first time, the FDA is required to 

mandate comprehensive, science-based safety standards for production and handling of raw fruits and vegetables, including 

mixes.57 Those standards must address “growing, harvesting, sorting, packing, and storage operations,”58 as well as “hygiene, 

packaging, temperature controls, animals in the growing area, and water.”59 In other words, all the classic contamination risk 

factors that previously were addressed by industry best practices and FDA guidelines now will be mandatory rules under 

FSMA.  The FDA has yet to adopt final rules under this new statutory authority.60  In fact, the FDA acknowledges “it will be 

some time before a regulation outlining produce safety requirements will be implemented….”61 Until then, the FDA 

continues to urge farmers to comply with the GAPs guide.62 

 Additionally, FSMA gives the FDA new mandatory recall authority for food under its jurisdiction,63 rather than 

voluntary recalls it was limited to in the past.  Also for the first time, food importers will have to verify that foreign suppliers 

comply with preventive controls to ensure safety.64   

 The FDA also has new inspection authority. The statute requires all high-risk domestic food facilities be inspected 

within five years of enactment, and then at least once every three years after that.65 All other domestic food facilities are to be 

inspected within seven years of enactment, and then at least once every five years thereafter.66 Whether a facility is “high 

risk” will be determined case-by-case, based on the known safety risks of the food from that facility, its compliance history 

regarding recalls, outbreaks of illness and safety violations, and the rigor and effectiveness of the facility’s hazard analysis 

and preventions that will be generated pursuant to FSMA.67  

 Before passage of the FSMA, the FDA was working to achieve its vision of an integrated food safety system based 
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on partnerships with state, territorial, tribal and local food safety officials.68  The FSMA reinforces that goal with mandatory 

training for those food safety officials.69 The FSMA also anticipates partnerships with those local officials and the USDA to 

coordinate federal, state, territorial, tribal and local food safety programs, applying best practices, effective regulation and 

enforcement.70  

 Finally, the FSMA specifically exempts small farm operations, including farmers selling directly to restaurants or to 

consumers (such as buyers at farmers’ markets or participants in CSAs). The law exempts facilities whose annual sales are 

less than $500,000 and all within 275 miles of the farm.71 These exemptions were based on the assumption that such 

operations pose fewer safety concerns, according to Senator John Tester (D-MT), the sponsor of the small farms exemption.  

Tester contrasted these small producers with operations that “can send bags of lettuce to 40 different states in a matter of 

hours.”72 Tester proposed the amendment because “the real problem was never with the folks who take their goods to the 

farmer’s market in a wheelbarrow. The real problem was with our centralized food system—the factories that churn out 

hundreds of jars of 

peanut butter [or bags of spinach] every day—and ship them to every corner of the country.”73    

 The FDA’s new authority under the FSMA raises questions about how the USDA’s marketing authority, specifically 

over leafy greens, conforms to (or is incompatible with) the new statutory scheme.  The general parameters of USDA’s 

marketing authority are discussed next and the particulars of the proposed national LGMA are discussed in Part III. 

B. USDA Marketing Authority 

  The Agricultural Marketing Agreement Act of 1937 (AMAA)74 was a Depression-era statute intended to control 

plummeting prices for farmers,75 as well as protect the orderly supply of food to the market76 in those dire dustbowl days.77 In 

particular, marketing orders and agreements developed by the Secretary of Agriculture allowed individual farmers “to 

organize for their own benefit where they would not otherwise have been able to do so”78 because of their sheer numbers and 

widespread geography. “In sum, marketing orders were part of the larger New Deal effort to shift the balance of economic 

power from the large aggregators in favor of the small, independent grower.”79 In light of such a history, the wisdom of a 

government-sanctioned marketing agreement promulgated by the nation’s largest leafy greens handlers will be discussed in 

Part III below.80 

 Regardless of its economic history, the AMAA continues to give the USDA broad authority to establish and 

maintain production and marketing research, development projects, and quality standards for grading, inspection, packaging, 

and all to “effectuate such orderly marketing of such agricultural commodities as will be in the public interest.”81  According 

to the USDA,  

Marketing agreements and orders help dairy, fruit, vegetable, and peanut producers come together to work 

at solving marketing problems they cannot solve individually. Marketing agreements and orders also help 
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provide stable markets for fruit, vegetable, and specialty crops like nuts and raisins, to the benefit of 

producers and consumers. … A marketing order may also help an industry smooth the flow of crops 

moving to market, to alleviate seasonal shortages and gluts. In addition, marketing orders help maintain the 

quality of produce being marketed; standardize packages or containers; and authorize advertising, research, 

and market development. Each program is tailored to the individual industry’s marketing needs.82 

 

 The USDA’s market agreement authority applies to “any agricultural commodity or product thereof”83 in interstate 

commerce.  Thus, this authority covers the fruits, nuts and vegetables which are under the FDA’s safety net.84 The parties to 

such marketing agreements may include “processors, producers, associations of producers, and others engaged in the 

handling” of any such product.85  These agreements are expressly exempt from the antitrust laws.86 

The statutory provision on marketing agreements states nothing about the scope or terms of such agreements.  The 

statute, however, does describe terms that marketing orders can include, such as limitations on the quantity and quality of a 

commodity a handler may purchase or market during a period,87 and requirements for inspection of such commodities.88  If 

an order includes production and marketing research or other development projects, including paid advertising, “the expense 

of such projects [is] to be paid from funds collected pursuant to the marketing order.”89  As discussed below, the proposed 

LGMA provides for many of these terms that are expressly permitted for marketing orders.90  

 Since 1972, the USDA has exercised its authority under the AMAA and other enabling legislation through its 

Agricultural Marketing Service (AMS).91  AMS governs numerous commodities, including fruits and vegetables, which 

encompasses the leafy greens market.92 The AMS oversees research and promotion of agricultural products under various 

enabling statutes, all known as “check-off” programs (for the assessments that are imposed at the time of each sale of the 

governed agricultural product).93  

Also highly relevant to the leafy greens market is the AMS “cluster” devoted to farmers’ markets and other direct-
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to-consumer marketing efforts.94 Further relevant to the leafy greens market, although not limited to fruits and vegetables, is 

AMS’s responsibility for national organic standards under the Organic Foods Production Act of 1990.95  Under the National 

Organic Program, the USDA expressly disclaims any responsibility for food safety.96  By contrast, as will be seen next, the 

USDA’s leafy greens marketing agreement has safety as its primary impetus and a major objective.  

III. THE NATIONAL LEAFY GREENS MARKETING AGREEMENT 

 This part first examines the basic provisions of the LGMA.  This part also explains some of the major objections to such 

an agreement under these or any terms.   

A. Basic Provisions of the LGMA 

The USDA states the purposes for the national LGMA as: 

1. Providing a mechanism to enable leafy green handlers to organize;  

2. Enhancing the quality of fresh leafy green vegetable products available in the marketplace through the 

application of good agricultural production and handling practices;  

3. Implementing a uniform, auditable, science-based food quality verification program;  

4. Providing for USDA validation and verification of program compliance;  

5. Fostering greater collaboration with local, state and federal regulators; and,  

6. Improving consumer confidence in leafy green vegetables.97 

 

 Recalling that major handlers initially urged a national marketing agreement for leafy greens,98 it should not surprise that 

handlers would be the parties to this LGMA. The Agreement’s primary duty restricts them to handling only greens that meet 

verification mandates in the Agreement. 99 Accordingly, even though they are not parties to the Agreement, producers are directly 

implicated by it because the Agreement prohibits the signatory handlers’ freedom to handle non-compliant producers’ output. 

The Agreement establishes three AMS audits that leafy greens handlers agree to satisfy:  good agricultural practices (GAPs), 

good handling practices (GHPs) and good manufacturing practices (GMPs), when applicable.100  The GAPs audits requirements 

are imposed on producers who contract with signatory handlers to market their produce.101 Signatory handlers themselves (or 

handlers from which signatories receive produce) are subject to the GHP audits and GMP audits.102 

The Agreement incorporates the FDA’s (current or modified) GAPs and GHPs for purposes of these audits and FDA 

regulations (current or amended) for purposes of the GMP audits.103At first glance, this use of current or future FDA industry 

guidelines and regulations would seem to avoid any conflicts between the proposed USDA marketing agreement and the FDA’s 

exercise of its statutory safety mandates under FSMA. The proposed LGMA, however, can opt to use “any other documents or 

regulations” for purpose of these audits. In other words, FDA standards may not be controlling under the LGMA if the 

Secretary of Agriculture accepts an alternative approach or source for its purposes.  

 The USDA explained its rationale for expanding beyond the current FDA approach with an example.  As discussed 

above, cutting greens exposes them to increased contamination and mechanical harvesting increases the contact greens have 

with mechanical blades and other surfaces on harvesting equipment.104 Accordingly, FDA guidelines identify surface contact 

in mechanical harvesting as a critical step in protecting against contamination. But the FDA only recommends “establishing 
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appropriate measures that reduce, control, or eliminate the potential introduction of human pathogens at the cut surface.”105 

FDA guidelines do not go further to describe how individual producers or handlers meet that guidance.  The LGMA audit 

metrics could establish mandates such as specific equipment cleaning schedules or requirements for harvest workers to use 

gloves or other protective clothing to address the concern about mechanical harvesting.106 

 The illustration may reflect that the USDA action in proposing the LGMA was ill-timed in April, 2011, just months 

after passage of the FSMA. One of the premises upon which the USDA bases the need for a national LGMA is the lack of 

any “national, mandatory food quality or safety regulations for the growing and handling of fresh leafy green vegetables.”107 

While this was true at the time the USDA proposed the LGMA, (and remains true today), the FDA is empowered under 

FSMA to impose new, mandatory safety regulations.108 In other words, when proposing the LGMA, the USDA operated on a 

premise about the FDA regulatory environment that is likely to change in the near future.  Such a change by FDA could 

obviate the need for a USDA marketing agreement, or worse, directly contradict it.  

 Presumably, in the face of any potential future contradiction between LGMA audit metrics and FDA regulations 

under FSMA, FDA regulations would control because they are dictated by statutory mandate whereas the marketing 

agreement is purely voluntary.  Nevertheless, as will be discussed below, any marketing agreement that is already in effect 

may have research, development and promotion dollars invested in it that would make backtracking from it costly and 

objectionable for industry.109 

 Of course, the potential for specific, nation-wide audit metrics that mandate particular production and harvesting 

practices concerns small farmers and organic growers, as well as parties interested in regionalism, conservation and natural 

resource management.110  In order to address these concerns about a “one size fits all” approach, the LGMA establishes a 26-

member national board made up of twelve signatory handlers and ten producers from eight geographic zones throughout the 

United States.111  The board will also include one retailer, one importer, one food service representative and one member of the 

public.112 Keeping in mind that handlers may also produce, a majority of the producer members of the board must not be handlers 

and four handler members must be producers.113  “To the extent practicable,” the board should include a producer from a 

diversified farm, meaning a farm that raises something in addition to leafy greens.114 Also “to the extent practicable,” the board 

should include a producer that meets the SBA definition of a small farm,115 and organic producers, one of which should meet the 

SBA small farm criteria, the other which exceeds it.116 

 The proposed LGMA establishes a Technical Review Committee for purposes of developing the verification audit 

metrics required by the Agreement. This Committee will consist of one signatory handler, one producer and one safety expert 

from each of the eight geographic zones.  Of the eight producers on this committee, one must be a small farm under the SBA 

definition and one must be organic.117 The Secretary of Agriculture will also appoint a committee member from USDA Natural 

Resources Conservation Service.118  The Secretary has the discretion to appoint one or more members from other federal 

agencies such as FDA or EPA.119 Contrary to the FDA’s efforts to create an integrated regulatory environment for produce 

safety,120 the proposed LGMA Board lacks any representatives from state departments of agriculture. 
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 The Agreement also establishes a nine-member Research and Development (R&D) Committee to advise the Board 

regarding research, development, education and outreach programs.121  This committee will be comprised of two retail 

representatives, two representatives of food service companies, two representatives of land grant universities with expertise in 

leafy greens production and handling, organic production and handling or diversified operations.  This committee will also 

include three “public representatives.” 122  

 The R&D Committee will be empowered to conduct 

 

research, including market research, related to production, handling, and manufacturing 

leafy green vegetables, developments projects, and educational and outreach programs, 

designed to assist, improve, or promote the efficient adoption, implementation, and 

administration of this part.123  

 

The original proposal from industry included a Marketing Review Board, which would have been empowered to 

conduct paid generic advertising for leafy greens, presumably comparable to national beef, pork and milk ad campaigns 

conducted by AMS under the applicable marketing orders for those products.124  The proposed Marketing Review Board was 

stripped from the USDA’s final proposed rule, however, in favor of the R&D committee.125 Arguably, “outreach programs” 

the R&D committee can conduct could include paid advertising to promote greens sales.  Nevertheless, there was 

considerable objection to advertising that would promote food safety of greens, especially if they implied that greens 

marketed under the Agreement were safer than those that were not.126  Accordingly, in adopting the R&D committee, in lieu 

of the proposed Marketing Review Board, the USDA stated, “[t]he proposed agreement should not provide for the conduct of 

promotion and advertising activities. The record clearly demonstrates a lack of support for the inclusion of such authority.”127  

Nevertheless, the record is replete with authority for the Board and the R&D committee to communicate to the 

public through research, development and educational programs. Even though the proposal eschews paid generic greens 

advertising akin to other ad campaigns conducted under AMS programs, the R&D “programs would help to expand 

knowledge about the leafy green vegetable industry.”128  

All of the Board’s and committees’ authorities under the LGMA will be funded through the assessments on the 

signatory handlers provided for in the Agreement and administered by the LGMA Board and its committees.129  

The USDA’s answer to most of the objections to the preliminary industry proposal was to provide inclusion for the 

concerned parties (producers, organic producers, diversified producers, small producers) on the LGMA Board as described 

above. Regardless of representation on the LGMA Board or committees, some of the objections to a voluntary national 

handlers’ agreement involve the harms its very existence will do to markets, producers, consumers and food safety.  These 

objections are discussed next. 

 

B. Objections 

 

Two overarching complaints recur about the proposed LGMA: (1) it is an improper exercise of USDA’s statutory authority to 

adopt marketing agreements; and (2) it harms small and organic producers that are not part of the greens contamination problem. 

Each of these will be discussed next. 

1. USDA’s Authority to Adopt the LGMA 

 A threshold legal question about the proposed LGMA is whether its underlying enabling statute, that was clearly 

intended to protect producers and consumers, is satisfied by a marketing agreement among handlers.  The propriety of this 

particular agreement is discussed next.  

 a. Enabling Legislation 
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As was noted above, the Depression-era law that gave rise to marketing agreements and orders (and provided parties thereto 

an anti-trust exemption) was intended to help individual farmers consolidate power to deal with larger aggregators in the 

agricultural distribution chain.130 According to Endres and Johnson, marketing agreements should regulate handlers in order to 

protect producers.131 

The LGMA works in just the opposite way.  It empowers handlers to collectively impose new mandates on producers if those 

farms want to get their product to market. As for a mechanism to organize, again, the handlers get this right under the Agreement, 

but the producers would seem to be the ones who need it. Most of the greens handled in the United States already are covered by 

the California and Arizona marketing agreements.  Further, handlers have the largest representation on the proposed LGMA 

Board.  Small farms get only two out of 26 representatives even though the overwhelming number of farms growing greens in the 

U.S. fall under the SBA’s $750,000 small farm sales threshold, and a large majority had annual gross sales under $100,000.132 

These basic facts underlying the greens market covered by the Agreement seem to defy the original statutory purpose of such 

agreements. 

 Arguably, the original statutory purpose of the Act passed in the Depression should not control the decision about the 

propriety of this agreement in the 21st century.  U.S. agriculture laws have been revised numerously by Congress in the decades 

since the Depression, all while the agricultural landscape has shifted from small family farms to corporate agriculture.133 

Throughout that changing economic landscape, Congress continued USDA’s authority to craft agricultural marketing agreements 

and continued the antitrust exemption such agreements carry.  The statute expressly includes among the parties who can 

participate in such agreements “others engaged in the handling of any agricultural commodity or product.”134  

 Further, the USDA justified the need for a national handlers’ Agreement based on the benefits of averted 

contaminations for handlers, producers and consumers (including the attendant costs thereof for all).135 USDA’s factual 

conclusions that the LGMA serves the needs of producers and consumers will be given strong deference, if challenged under 

the statute.136 In light of express statutory authority for a handlers’ agreement and the USDA’s conclusions about the public 

needs and benefits of such an agreement, a decision of the USDA to adopt this agreement will be hard to overrule. 

 b. Is LGMA the Marketing Agreement that is Needed? 

 Even if the LGMA could pass legal scrutiny as a valid exercise of USDA authority, it still remains to be seen if it is 

a good exercise of that authority. If the LGMA is analyzed under the four Ps of marketing – Product, Price, Placement (i.e. 

distribution channels) and Promotion it seems to be seriously lacking as a marketing agreement, at least as such have operated 

historically.  Traditionally, marketing agreements were intended to stabilize price “by exerting some influence over the supply 

of, and the demand for, the commodity offered for market.”137  According to Wood, “marketing agreements and orders do not 

regulate production.”138 

 By contrast, almost all of the emphasis of the LGMA is on production, specifically the safe production of the leafy 

greens. Placement of the product, in turn, is linked directly to that safe production since handlers cannot market product that does 

not meet the safety metrics established under the agreement. As noted above, the FDA has new statutory authority to mandate safe 

production of greens.  Accordingly, a USDA-enforced marketing agreement that focuses almost entirely on safe production would 

seem misplaced.139 
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 So far, nothing about the proposed LGMA contradicts anything done by the FDA under its new food safety authority, 

because the FDA has not proposed any new safety rules for produce – and acknowledges it may not for some time.140 In fact, the 

FDA and USDA partnered with Cornell University in November, 2010, (just shortly before passage of the FSMA) to create a 

Produce Safety Alliance.141  The USDA’s AMS funded this three-year, $1.15 million partnership to disseminate food safety 

knowledge to the agricultural community. The alliance also includes officials from state departments of agriculture and land 

grant universities.142 Additionally, the FDA acknowledges the pending LGMA and stated that it would consider comments 

received by the USDA in formulating its produce safety rules.143 

 These developments would seem to bode well for consistency between FDA mandates and any standards that may 

already be in effect under the LGMA if the USDA approves it prior to the FDA issuing any applicable rules under FSMA. 

Nevertheless, that timing could reflect the superior safety regulatory agency (FDA) reconciling its rules with industry-driven 

safety mechanisms approved by the less-appropriate agency (USDA).  The United Fresh Produce Association, a proponent of 

the national LGMA stated it thusly, 

USDA’s Agriculture Marketing Service is not a food safety regulatory agency, lacks 

statutory authority to set standards for food safety, and cannot be considered an 

alternative to regulation by the legally empowered public health regulatory agency the 

Food and Drug Administration. Therefore, AMS should consider working closely with 

their counterparts at FDA and ensure that any type of standards set are consistent and 

meet the criteria set forth by FDA related to produce. 

 

Opponents of the Agreement, while concurring that USDA’s AMS is not a safety authority, would go farther: 

 

food safety is not a measurable “quality” trait, and so does not fit into the framework of a 

marketing agreement. Food safety should not differ between producers or brands on the 

basis of whether or not they are part of a NLGVMA. Food safety should be a baseline 

requirement for all food products, not something to be used to gain advantage in the 

market place.144 

 

Wood’s conclusion in 1961 that USDA marketing agreements and orders do not regulate production seems like a sound argument 

against the LGMA more than 50 years later.145  

 By contrast, promotion is what the USDA (through AMS) has done very well, historically, under its marketing authority.  

Marketing agreements and orders attempt to support price on the demand side through major, national advertising efforts such as 

the well-known Milk Mustache campaign, “The Incredible, Edible Egg,” “Got Milk,” “Pork. The Other White Meat,” and “Beef. 
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It’s what’s for Dinner.”146  

 Despite these successes with national advertising, the USDA specifically has rejected most traditional forms of 

promotion in the LGMA.  As noted above, generic paid advertising, that could have yielded a memorable greens advertising 

campaign, is prohibited by the proposal.  Additionally, any labeling of products as “certified” or verified under the agreement is 

prohibited.147 This contravenes the best that marketing agreements may have to offer: “Where producers are successful in 

differentiating a product under a marketing order program, an advertising and promotion effort may achieve its greatest 

success.”148 At best, the only promotion that might come from the proposal will not be pursuant to the LGMA itself, but 

individually generated by handlers who could market themselves as participants in the Agreement when trying to generate buyers 

for the produce they handle.  

 Finally, as for price maintenance for leafy greens farmers under the LGMA, the USDA did not tout the benefits of the 

Agreement on this classic marketing component. Here is its one tepid statement on the critical issue of price:  

benefits to a producer of implementing a best practices or food safety plan can include 

higher prices received by producers, maintaining and growing sales, reducing liability 

costs and improving operational efficiency. The witness also noted that the benefits tend 

to accrue over time and are uncertain. 149 

 Clearly, the emphasis of the LGMA is on safe production and on placement – a producer cannot place a product with a 

signatory handler unless the producer meets the mandatory safety metrics.  

 As noted, a marketing agreement that is focused significantly on product safety and links distribution of that product to 

the safety mandates is not what the AMS traditionally has administered under USDA’s marketing authority.  That does not mean 

the Agreement fails as a marketing agreement under the statutory scheme.  The Agreement is still focused on two of the four 

classic marketing Ps, product and placement.  It does mean, however, that the agency may be outside its area of expertise for 

administering marketing agreements and orders, namely the other two Ps, price and promotion.  Accordingly, the USDA may not 

be in the best position to fully understand or execute what it is authorizing.  Historically, “success or failure of marketing orders 

depends upon the skill and ability of those who administer the particular provisions of the marketing order. … The 

importance of the human factor cannot be overstressed when a marketing agreement or order is being considered.”150   

 In this case, that human factor suggests USDA and its AMS would be the right agents to administer a leafy greens 

ad campaign, but not necessarily the best administrators of safe production. As will be seen next, small and organic greens 

producers would strongly agree with that conclusion. 

 2. Impact of the LGMA on Small and Organic Farms 

 The USDA has a contentious history with small farms.  Historically, USDA’s objective has been to maximize 

agricultural production, reflected in policies to plant “Fence Row to Fence Row”151 and the attitude “Get Big or Get Out.”152 On 

the other hand, the newer USDA program “Know Your Farmer. Know Your Food” acknowledges “that demand for local and 

regional foods is strong, as consumers across the country are looking to connect with their food and the people who grow and 

raise it.”153  

 The proposed LGMA seems to favor those historic “big farm” policies rather than the newer policy promoting 

locally-sourced produce. Based on the experiences of California and Arizona greens growers under the regional handlers’ 
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agreements, USDA heard about the disproportionate impact those safety metrics had on small and medium-sized operations.  

For example, mandatory buffers between crop fields and wildlife habitat or livestock operations are intended to keep animal 

fecal matter from contaminating the greens fields, especially through water run-off.  The regional greens agreements mandate 

a perimeter of bare farm land to buffer the growing fields from any grazing or wild animals. Such buffers disproportionately 

burden smaller farms, which have smaller fields and, therefore, a higher ratio of land taken out of production by this 

metric.154   

 Further, small-to-medium farms often grow multiple crops, which demands different agricultural practices than the 

one-crop production typical of larger operations. When an agreement results in commodity-specific metrics, each metric 

requires separate costly audits and certifications. Accordingly, the burdens of complying “are much higher for a farmer 

growing 40 crops on 100 acres than for a grower producing 4 crops on 500 acres.”155  

 Additionally, implementation of California and Arizona leafy green agreements have actually conflicted with the 

USDA’s own certified organic standards in some cases.  Presumably, safety trumps the organic standards, but the industry 

safety metrics (and the retail super-metrics) may overstep, without sufficient scientific support.156  For example, organic 

biodiversity standards and the use of natural pest control conflict with wildlife habitat removal and bare-earth buffers 

mentioned above. Organic farmers use natural buffers, such as planting non-crop plants to prevent soil erosion and water run-

off.  Such plants actually attract wildlife, accomplishing the biodiversity goal in the organic standards, but potentially 

contributing to fecal contamination of crops.  Such plants, however, keep the wildlife (and their droppings) out of the crop 

fields, which bare-earth buffers do not.  Further, plant buffers capture water run-off in their root systems.  In other words, 

there is more than one way to address the safety problem of potentially contaminated water running onto fields.  The 

California and Arizona safety metrics under their regional agreements, however, only allowed one solution, the bare land 

buffer.157    

 Next, use of composted manure for natural fertilizer is an organic practice that is constrained by the leafy greens 

agreements that target manure as a carrier of pathogens.158  As discussed above, manure has been a culprit in carrying 

pathogens onto greens when animals defecate near fields and rain or irrigation water carries the feces onto the crops.159 But 

composted manure in a pile on the farm is not the same as individual animal droppings.  If the compost pile heats up 

sufficiently it kills the pathogens.160 Nevertheless, the California and Arizona leafy greens agreements penalize use of 

compost piles, requiring organic farmers to pay the added cost of having compost spread on the fields when delivered, rather 

than piled for the farmers’ own on-going dispersal.161  

The USDA’s only answer to these complaints was to give small, diversified and organic producers representation on the 

LGMA Board “to the extent practicable.”162 On a board significantly dominated by handlers, this may be scant protection for 

the interests described here. Accordingly, a completely separate agreement to protect and promote their production practices 

is needed and should be pursued by the small and organic farming community.  This proposal is discussed next. 

IV. RECOMMENDATIONS: ABANDON THE LGMA AND IMPLEMENT AN ALTERNATIVE LOCAL GREENS MARKETING AGREEMENT 

 

 Based on the foregoing, two actions are proposed here.  First, the USDA should abandon its proposed national Leafy 

Greens Marketing Agreement. Regardless of USDA action on the LGMA, small greens producers and their distribution channel 

should consolidate under their own LOCAL Leafy Greens Marketing Agreement. Each of these recommendations is discussed 

next. 

 A. No National Leafy Greens Marketing Agreement 

 Even though the LGMA may be legally defensible under the AMAA, the Agreement interferes with emerging safety 

policy from the FDA under its new statutory authority in FSMA, especially the small farm exemption. Further, as discussed 
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above, the Agreement would hurt small, local and organic producers, who are not part of the greens safety problem (as Congress 

concluded).  

 The fact that participation in the national LGMA would be voluntary does not diminish its flaws.  According to the 

National Organic Coalition, the Agreement  

is not really voluntary for growers if a large percentage of buyers and handlers sign on to 

the agreement under pressure from their competitors and the marketing efforts of the 

NLGMA. Further, if producers choose to not participate in the NLGMA because it is not 

workable for their operations, they could lose important school and institutional markets 

for their produce, an important and growing marketing option for smaller farms.163 

 

 The proposed LGMA is not good economic farm policy because it exempts such a large group of produce handlers from 

the antitrust laws, especially when they are already significantly consolidated under regional agreements. Some have speculated 

that the Agreement is an anti-competitive push back against safety metrics that were emerging from the market of large produce 

retailers.  Any such anti-competitive impulses will only be heightened with an express antitrust exemption. 

 Perhaps USDA’s inaction on the proposal more than one year after it was announced and more than seven months since 

the comment period closed suggests it understands the flawed approach it floated with this proposal and intends to let it die on the 

vine. Even if the USDA shelves the LGMA, small, local producers of leafy greens should seize this moment to consolidate efforts 

like those of the Food Routes Network discussed above, for legal protection and improved consumer education about the safety of 

the uncut greens they sell.  This recommendation is detailed next. 

 B. A new Local Leafy Greens Marketing Agreement 

 A Local Leafy Greens Marketing Agreement would have at least three goals:  (1) promote small farms that distribute 

their greens whole (not cut, processed and bagged) within a short time of picking and within a short distance from their farms; (2) 

educate consumers on the superior safety of whole greens that are minimally processed and sold close to where they are grown; 

and (3) provide members protection from antitrust laws for combined action that helps small producers, farmers’ markets and 

other local buyers compete with the national distribution system for processed greens. The three goals are closely inter-related.  As 

the local greens farmers and their buyers consolidate and amplify their messages to consumers about statistical superior safety of 

unprocessed greens, they are likely to need legal protection from handlers who distribute bagged salads and will strongly disagree 

with the message.  Accordingly, a formal, USDA-sanctioned Local Leafy Greens Marketing Agreement (Local Agreement 

hereafter) will be necessary to accomplish the promotion and public education goals.164 

 The proposed Local Agreement can capitalize on joint efforts that are already occurring in many states today, such as the 

“Buy Fresh Buy Local” marketing effort discussed above.165 Buy Fresh. Buy Local chapters are found in 22 states.166 These 

chapters already engage in promotion under the Buy Fresh. Buy Local brand to increase sales of locally-produced food.167  

 The USDA-administered Local Agreement should focus on significantly expanding this kind of promotion.  Unlike the 

proposed LGMA, one of the major goals of the Local Agreement should be to create a national brand and message, particularly 

focused on the facts about the safety advantages of unprocessed greens that are handled minimally between cutting from the 

ground and being sold to the consumer.  USDA’s AMS can incorporate its existing promotional efforts that complement the Local 

Agreement, such as “Know Your Farmer,” farmers’ markets, as well as its organic certification and marketing. 

 A national marketing agreement devoted to local greens production and a national brand image touting the safety of 

locally-grown and sold greens may seem antithetical.  One way to cope with this national/local paradox is to administer the Local 

Agreement in small zones to reinforce the connections between the farmers, the consumers and the food.  Zones under the Local 

Agreement could look much like the GNFF co-op, which spans two states, but only includes participants within a certain radius of 

the Kansas City metro area where the co-op sells.168  The Local Agreement zones should incorporate the 275-mile maximum 
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radius found in the FSMA’s small farm exemption. Marketing in these zones can use the national brand and articulate the 

common safety message about uncut greens, but can relate that message to particular farms, grocers, farmers’ markets, restaurants 

and other buyers in the zone. 

 To reinforce the safety message of the Local Agreement, the zones can impose the broad safety metrics such as those 

described above from the KC-area BFBL agreement.  Unlike the metrics imposed in California and Arizona under their marketing 

agreements, these metrics under the proposed Local Agreement should coordinate with USDA organic certification standards and 

should take into account emerging FDA standards under FSMA.  Even though many members of the proposed Local Agreement 

likely will be exempt from FDA audits and record-keeping, they should comply with best practices that emerge from current 

safety science, as they apply to their small farms and local distribution scheme under the proposed Local Agreement.  

 Examples from Europe of premium products that are marketed for their safety should encourage farmers to buy into 

safety metrics that will be promoted by the proposed Local Agreement.  In England, large grocer Marks & Spencer restricts its 

ground beef purchases to a single family-owned slaughter and processing facility.  That facility only purchases its meat from 

pre-approved farms.  The grocer conducts regular taste tests of the ground beef to provide feedback to individual farmers to 

improve product quality. Further, the grocer promotes the quality control process in its consumer advertising.   Despite 

charging a premium price for these kinds of private label products, the grocer has increased market share. In other words, 

safety can be profitable.169   

Similarly, in France, an organization of like-minded farmers (a “quality group”) can earn the right to market under the 

government quality certification, “Label Rouge.” The poultry quality group produces under strict standards that take almost 

twice as long for the birds to develop than industrial chickens.  Nevertheless, Label Rouge chickens enjoy 33% market share 

in France even though they cost twice as much as off-label birds. Notably, Label Rouge chickens only have a 3% incidence 

of salmonella contamination versus 70% for all chickens in France.170  

 Organic farmers in the U.S. will likely understand those safety results.  What the Local Agreement will offer them is 

aggressive marketing of their process and product differentiation. Wood understood this over 50 years ago:  “Where 

producers are successful in differentiating a product under a marketing order program, an advertising and promotion effort 

may achieve its greatest success.”171 

 Unlike the “blunt instrument” of one-size-fits-all regulations that can stifle innovation,172 (such as the LGMA attempts to 

stifle the retail super-metrics) this proposed Local Agreement can bring innovation to small farms that otherwise might not have 

access to it.  For example, emerging technology for trace back of produce, such as radio frequency identification (RFID), would 

likely be cost prohibitive for small operations.173  But consolidated purchases of necessary equipment through the farmers’ Local 

Agreement zone could make use of tags on bulk shipments to institutional buyers feasible. 174 In the case of the small farms, the 

tags can offer more than showing the produce origin, which is much more direct for unprocessed greens.  The use of the tags in 
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the local distribution system would serve a marketing goal:  to show buyers the exact timing and route their food took from 

ground to the consumers’ hands. Such technology could be linked to social media marketing such as videos of the greens 

production and of farms to highlight cleanliness of facilities and other safety practices. Farms might not have the time or money to 

engage in such media and marketing practices individually.  But consolidated efforts under a Local Marketing Agreement could 

make them possible. 

 Of course, the farmers who participate in the proposed Local Agreement have to fund these marketing efforts with 

assessments on their produce sales.  Further, some of them have to agree to participate in the zone boards and, most likely, a 

national board that would report to the USDA on the promotions and safety metrics and consider innovations that might be 

appropriate for members to adopt.  This may seem like time and money spent on administration that could be better spent on the 

farm.  Nevertheless,  

 

growers who are associated with marketing agreements and orders, as members of advisory boards or in 

other capacities, tend to develop a fountain of knowledge concerning economic concepts. As growers 

become familiar with the economic facts concerning their industry, they are more effective in providing 

guidance not only for marketing agreements and orders but also for other programs directed toward a long-

run improvement in their market power.175 

   

 Joint marketing under the proposed Local Agreement carries one drawback that has not been relevant to the analysis of 

the proposed LGMA, since it expressly eschews paid advertising. Advertising under past USDA-administered marketing 

agreements has been deemed “government speech” because the federal agency taxes the participants and then disseminates a 

common message through the agency-sanctioned marketing agreement board.176 In other words, the advertising under the 

proposed Local Agreement would carry no free speech rights for the farmers/”taxpayers” who would be represented by the 

promotions and who would pay for it.   

 In Johanns v. Livestock Marketing Association (LMA), the Supreme Court’s conclusion that the beef ads were 

government speech was based on the Beef Act statutory scheme that established: (1) the general terms of the promotions, (2) 

the Secretary of Agriculture’s control over the Board, and (3) the Secretary’s “absolute veto power” over advertising 

proposals.177 Advertising under the proposed Local Agreement for greens would be developed under the AMAA, not a 

commodity-specific statute like the Beef Act in LMA and other “check-off” programs.  Nevertheless, there is no reason to 

think that the USDA’s general authority to engage in these promotions under the AMAA would be constrained by greater 

free speech protection than its authority under commodity-specific statutes since AMS administers all the programs similarly. 

“For now, the brush is broad, and all First Amendment challenges appear to be treated similarly.”178  

 The USDA is likely to structure any new marketing agreement within the parameters established by the LMA 

opinion.  Thus, the proposed Local Agreement established by USDA would dictate the general terms of any advertising under 

the proposed Local Agreement.  Zone boards would likely report to a national board that would report to the USDA.  The 

USDA almost certainly would retain veto power over any advertising under the proposed Local Agreement to ensure that 

messages under the proposed Local Agreement were consistent with related programs such as the National Organic Program, 
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the Farmers’ Markets promotions, or Sustainable Agriculture and Alternative Farming Systems.179 For these reasons, the 

USDA would likely be able to successfully maintain that that advertising under the proposed Local Agreement is government 

speech.180  

Nevertheless, the loss of any first amendment protection over the advertising proposed here should not be as 

problematic as it was in the LMA case that spawned the “government speech” outcome. In LMA, 18% of cattle sellers 

opposed the advertising funded by the “check off” program.181  Consumer confidence about beef safety was an essential 

strategy that those ads were supposed to achieve in the face of the mad cow disease scare.  Livestock Marketing Association 

and other detractors of the ads believed that generic beef ads missed the opportunity to improve consumer confidence 

because they did not promote the safety of domestic beef over imported.182 This case teaches that under the Local Agreement 

proposed here ads must conform to the values of all the greens producers under the Agreement.  That will solve the free 

speech objections in LMA that participants were compelled to pay for messages with which they disagreed. As long as the ads 

continue to support themes that currently are reflected in the “Buy Fresh Buy Local” marketing, those ads should satisfy all 

members.   

 If organic producers do not want to pay for ads unless they tout organic certification of greens, however, then the 

Local Agreement would seem to face the same conflicts that the beef ads generated. While LMA was pending decision from 

the U.S. Supreme Court, however, federal regulation provided some relief for these organic detractors.  If a producer’s 

products are certified as 100% organic, that producer can be exempt from assessments for any market promotion program 

administered by AMS.183 This will curtail the compelled speech concerns for some organic participants in the proposed Local 

Agreement.   

Nevertheless, the organic exemption for advertising assessments can be hard to secure. “A person must produce only 

products eligible to be labeled as ‘100 percent organic,’ and this applies to all commodities, not just the commodity for which 

the exemption is sought.”184 Accordingly, the Local Agreement should make some express provision that a relative portion of 

the advertising assessments will be allocated to promote organic methods, as well as the generic “local, uncut, safe” message.  

In the face of the LMA decision, there seemingly is no way to restore free speech rights to the advertising under these USDA-

administered programs. The next best solution is to craft an agreement that would include advertising that meets the values of 

all the members.  This would never have been possible under the LGMA, which tries to shoehorn too many competing 

interests under one agreement.  Accordingly, detractors objected to generic paid advertising under that proposal and the 

USDA concurred.  But the Local Leafy Greens Marketing Agreement proposed here should represent much more common 

interests and farm values that could be reflected in shared promotions.   

 Further, unlike the LGMA, the proposed Local Agreement would be truly voluntary. Getting one’s product to 

market would not be constrained by the Local Agreement, since the Local Agreement does not involve handlers, only 

producers in the spot market.185 Thus, if the proposed Local Agreement advertising does not carry any free speech 

protections, at least the decision to fund those ads would be completely voluntary.186   

 Finally, participants in the proposed Local Agreement will not be satisfied with funding generic ads touting the 

safety of uncut greens if they have to compete with other local farmers who are not paying for the ads, but getting the benefits 

of the promotions.  Accordingly, USDA, farmers’ markets, grocers and institutional buyers such as schools and hospitals that 

buy local should participate in the agreement and actively promote the benefits of participation to include the most producers.  

With the antitrust exemption, these members of the distribution channel could collectively exclude non-participants in their 

purchases and sales. While that exclusivity is not part of the recommendation here, it would be one of the levers that the 

antitrust exemption provides members to actively encourage participation in the proposed Local Agreement.  Otherwise, the 

Local Agreement can never achieve the necessary strength in numbers to help these farmers compete against the 90% of 
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greens produced that are represented by the interests backing the LGMA. 

CONCLUSION 

 

 The proposed USDA LGMA represents bad food safety regulation and will do little from a marketing perspective. It 

puts power in the hands of food handlers who already are significantly consolidated under regional agreements and gives 

them power to potentially lower the bar on safety metrics that were emerging from a consortium of powerful greens buyers.  

It proposes no marketing that the USDA typically administers under such agreements. At the same time, if the national 

LGMA operates like regional agreements in California and Arizona, it will constrain some of the safest alternatives to the 

handlers’ cut, processed, bagged and widely-distributed produce, namely the uncut greens produced by organic farms and 

other small local sellers. 

 By contrast, a marketing agreement among those alternative producers and direct, local sellers could be just what 

safety demands right now.  Such a marketing agreement should actively market safety of the uncut greens so that consumers 

can understand the increase statistical probability of pathogen contamination with every cutting and mixing of the greens they 

buy.  Such an agreement might not be what small and organic farms would naturally contemplate to protect their interests in 

local production and distribution. But their mission will be better served with some consolidation and the legal protections a 

USDA agreement would provide. If nothing else, the proposal sends a strong signal to the large producers and handlers that 

producers of uncut greens intend to seize the safety high ground and capitalize on it in the marketplace. 


