WHEN A COMMON INTEREST DEVELOPMENT FALLS APART, WHO IS REQUIRED TO PICK UP THE PIECES?
by
Jennifer Cordon Thor*

Imagine the following scenario: A couple of years ago you purchased a new condominium unit in a new common
interest development (CID). This CID originally was designed to have 200 condominium units. You were one of the first to
purchase a unit and today only 30 units have been built and sold. You are still waiting for the developer to build the
clubhouse with the pool and workout facility. The other day you received a notice that the developer has filed for bankruptcy
and you also heard that the bank foreclosed upon the remaining property in the CID. Unfortunately, this scenario is not
fiction. This situation is happening throughout the United States every day. With the downturn in the economy, developers
of CIDs are defaulting on their loans and lenders are foreclosing.1 Some questions arise out of this situation: Will the CID
be completed as planned? Who will be responsible to complete the CID? Who will address unit owner warranty claims?
The answers to these questions depend on where the CID is located. Approximately 25 states (including the District of
Columbia) have adopted one of the uniform acts addressing CIDs, the Uniform Common Interest Ownership Act and the
Uniform Condominium Act.2 These uniform acts contain provisions that outline what should happen when a mortgagee
forecloses upon a CID development. The remaining states have their own statutory schemes to address CID development, in
particular condominiums. The majority of these states do not have any provisions in their CID statutes addressing when a
mortgagee forecloses upon a CID.3 Three states, Florida, Massachusetts and Michigan, have unique statutory schemes which
specifically address when a mortgagee forecloses on a CID. This paper will begin in Part I by discussing common interest
developments in general and the roles of the various entities involved in their creation and in their operation. In Part II, I will
examine the uniform acts and in particular the provisions that deal with foreclosure of the declarant’s interest in the CID. I
will also discuss various cases that have interpreted the uniform acts. In Part III, I will examine the statutory schemes of the
remaining states and the judicial interpretations of those statutes. Finally, Part IV will conclude with my proposal for the
creation of a fund that would protect not only the interests of the mortgagees, but the interests of the unit owners that have
been left in the lurch.
I. Common Interest Development
Common Interest Development (CID) is a catch-all phrase that generally includes four basic types of ownership:
condominiums, planned developments, stock cooperatives, and community apartments.4 All four forms of ownership
generally involve the following: common ownership of private residential property coupled with individual use or ownership
of a particular residential unit; mandatory membership of all unit owners in an association that governs use of the commonly
owned property and regulates the use of individual units; and a set of governing documents providing for the financing of the
association, its governance and rules that owners must follow with respect to common areas and to the units.5 CIDs are
relatively new to the United States. Their growth in the last 50 years can be attributed, in part, to the enactment of Section
234 of the National Housing Act, which extended the Federal Housing Administration’s mortgage benefits to condominiums
in 1961.6 Mortgage lenders began issuing mortgages for this type of property because they were assured of the backing of
the Federal Government in the event of a default. Since potential purchasers had access to funds to assist in their purchase of
a condominium unit, more and more potential purchasers looked at condominiums for their housing needs.
Purchasers of units at these types of developments often cite that a main reason they bought this type of home was
because condominium units usually require less maintenance for the individual homeowner.7 Another reason that people buy
units in CIDs is that each development is governed by an association that oversees and ensures that all property restrictions
are enforced.8 This property restriction enforcement ensures that property values will be maintained and that no unit becomes
blight on the community.9 Many local governments encourage the development of CIDs because they see these
developments as a way to bring new housing to their communities without increasing the maintenance burden on the local
government.10 For example, roads in such developments are usually private roads and therefore the local government does
not incur responsibility for snow removal or road repairs. These responsibilities fall instead onto the association that governs
the community.11
CIDs are statutory creatures. Each state has its own statutory scheme that governs the creation of these forms of
ownership. A person that creates a CID is called a “declarant.” 12 The Uniform Common Interest Ownership Act (UCIOA)
defines the declarant as “any person or group of persons acting in concert that: (A) as part of a common promotional plan,
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offers to dispose of its interest of the person or group of persons in a unit not previously disposed of; or (B) reserves or
succeeds to any special declarant right; or (C) applies for registration of a common interest community...”13
Prior to creating a CID, the declarant typically acquires land upon which it wishes to establish the CID and obtains
financing for the project. In order to create the CID, the declarant has to record the declaration in the local land records.14
Generally, the declaration has to contain the following information: the name of the community, a legal description of the
land included in the development, the maximum number of units that the declarant reserves the right to create, a description
of the boundaries of each unit, a description of the common areas, a description of development rights (i.e. to add land to the
community, to create more units, to create additional common areas or to withdraw units), a description of the special
declarant rights (the right to complete improvements, exercise development rights, maintain a sales office, use easements in
the community, merge community associations, the right to appoint/remove members to the board of the association while
under declarant control), an allocation of each unit’s interest in the community, and easements that affect the property.15
Another requirement of the declaration is that the site plan or plat map must be included when it is recorded.16 The declarant
is required to label improvements on the site plan as “MUST BE BUILT” or “NEED NOT BE BUILT.”17 The declarant then
is bound to build any improvement that is labeled “must be built” or that is not labeled “need not be built.” A purchaser of a
new unit in a CID can verify what amenities will be built in the CID by verifying if it is labeled “must be built.” If it is not
labeled in that fashion, then that amenity does not have to be built by the declarant.18
The declaration also sets forth any special declarant rights that the declarant wants to reserve for itself. If the
declarant wants the right to withdraw some units from the CID, then it must specifically say so in the declaration when it is
first recorded. If the declarant wants to be able to add units and/or land to the CID, then the original declaration must provide
the declarant with that ability. Other special declarant rights that must be listed in the declaration include the right of the
declarant to maintain models and sales offices at the CID, the ability of the declarant to appoint certain members to the
association and the ability to exempt declarant owned units from association assessments.19
In addition to the rights and obligations of the declarant that are found in statutes or the declaration, there are also
obligations and rights that arise via contract between the declarant and the purchasers of the units. These obligations usually
take the form of warranties. A declarant may include express warranties regarding the construction of the unit and the
common areas within the written purchase agreement or through other disclosures that may be required by statute. 20 In
addition to express warranties, implied warranties also arise in the sale of units in CIDs. 21
Thus, a declarant has many obligations when it creates a CID. It must comply with the relevant state statute; it must
satisfy its lenders and investors; it must follow the site plans that are recorded with the declaration and build the items that are
labeled “must be built;” and it must satisfy any warranty claim made by a unit owner. Most declarants meet these
obligations; increasingly, however, many are not.22 This paper addresses the situation where the CID development has fallen
apart; all of the units and amenities have not been built, the original declarant is under financial stress and its mortgage lender
has foreclosed. Who then is responsible to honor the requirements of the various statutes, the declarations, and the
individual purchase agreements entered into between the declarant and the unit owners? Who has to pick up the pieces? We
will first look at how the uniform acts address this situation.
II. Uniform Acts
A. Uniform Common Interest Ownership Act (UCIOA) and Uniform Condominium Act (UCA)
Approximately twenty-five jurisdictions have enacted some form of the uniform acts, the UCIOA23 or the UCA24
(some with modifications), to address the development of CIDs within their states. States that have enacted the uniform acts
are not immune to the problem of mortgagees foreclosing upon a CID development. In Norfolk, Virginia, an upscale
condominium development opened in 2008. By February of 2011, the declarant had only sold two units and it’s lender was
foreclosing.25 Who will complete this development? Will the two purchasers who bought their units from the declarant get
warranty issues addressed? Is the mortgagee now the declarant? Let us examine the uniform acts to see how those questions
will be answered.
Each of the uniform acts contain a section that specifically deals with the scenario where a person has acquired the
declarant’s interest in the CID through a mortgage foreclosure process.26 Section 3-104 of the UCIOA provides in part:
[…] (c) Unless otherwise provided in a mortgage instrument, deed of trust, or other
agreement creating a security interest, in case of foreclosure of a security interest, sale by a trustee
under an agreement creating a security interest, tax sale, judicial sale, or sale under Bankruptcy Code
or receivership proceedings, of any units owned by a declarant or real estate in a common interest
community subject to development rights, a person acquiring title to all the property being
foreclosed or sold, but only upon his request, succeeds to all special declarant rights related to that
property held by that declarant, or only to any rights reserved in the declaration […]and held by that
declarant to maintain models, sales offices, and signs. The judgment or instrument conveying title
must provide for transfer of only the special declarant rights requested. […]27

The comments to Section 3-104 of the UCIOA28 state that this section is meant to address the problem that arises
when a declarant transfers its interest in a CID. There are two parts to the problem – first, “what obligations and
liabilities to unit owners (both existing and future) should a declarant retain;” and second, “what obligations and
liabilities may fairly be imposed upon the declarant’s successor in interest.”29 This section of the UCIOA is meant to
offer some protections to both the unit owners and innocent successors in interest to the declarant, in particular those
successors who obtained an interest in the CID merely through a debt security.30
Under Section 3-104, the original declarant who loses its interest in the CID through foreclosure continues to
be liable for any warranty obligations imposed by the act.31 Warranties imposed by the uniform acts include express
warranties created by any affirmation of quality found in a purchase agreement, sales brochure or a sales model of a
unit.32 An implied warranty of quality also arises under the uniform acts. This means that the declarant warrants that
the unit and its common elements will be free from defective materials and that the CID was build according to local
law and according to standards found in the construction and sound engineering industries.33 A declarant’s ability to
waive implied warranties is limited when the units are for residential use.34 The original declarant is liable to any unit
owner with a warranty claim whether the declarant sold that particular unit or not. The UCIOA does not require that
there be privity of contract in order for a unit owner to pursue an action against the declarant for a breach of warranty
claim.35 Thus, if a unit owner sells their unit to another party, the original declarant is still responsible for any
warranty items regarding that unit or common areas made by a successor purchaser. So even though a declarant may
no longer own any units or land in the CID, it is still liable for defects in units and in common areas.36
Although the uniform acts continue to hold the original declarant responsible after it has lost its interest in
the CID, this does not mean that the party that obtained the declarant’s interest through a mortgage foreclosure
proceeding owes no duties to the current unit owners. To the contrary, the UCOIA holds the successor in interest
liable for certain aspects of the CID as well. If the successor wants to exercise any development rights or “special
declarant rights,” then the successor must specifically request those rights in writing. 37 Unless the mortgage
documents say otherwise, the person acquiring title to the foreclosed upon CID succeeds to all special declarant rights,
but only upon his request.38 Special declarant rights include those rights to expand the CID, to contract the CID, to
appoint members to the board of directors of the association, and to have a sales office/model at the CID.39 If a
successor to the declarant decides that it wants to have those special declarant rights, then by requesting them the
successor becomes liable for any obligations imposed by the act or the declaration except for misrepresentations
made by the previous declarant, warranty obligations made by previous declarant, breaches of fiduciary duties owed
by the previous declarant or any liability incurred by a previous declarant after the CID was transferred to the
successor declarant.40 Most importantly, when a successor declarant accepts the special declarant rights, then it
becomes liable to build and complete any item or improvement that appears on a site plan that is labeled “must be
built” or that is not labeled “need not be built.”41 This assures unit owners already in the CID, that even though the
declarant is no longer in the picture, amenities and improvements that were promised will get built in spite of the fact
that there is a successor declarant involved.42
A mortgagee may not want to assume all of the special declarant rights and liability for those items imposed
by the act; therefore, the act allows parties who acquire title to the declarant’s interest in a CID through foreclosure to
specifically state that they do not want any or all of the special declarant rights. A successor to the declarant can state
that it only wants the ability to maintain a sales office/model to sell existing units or that it only wishes to hold onto
the special declarant rights in order to transfer those rights to someone else at a later date.43 This election is done by
filing a document in the land records in the county in which the CID is located.44 The successor also has the option to
not take any special declarant rights. If the successor elects to retain no special declarant rights then no one may
exercise the special declarant rights. 45 In that situation the successor is not liable for any obligations under the act or
the declaration.
When a successor declares that it only intends to keep the special declarant rights in order to maintain
models, sales offices and signs, that successor will not be liable for any obligation as a declarant, except for filing of a
public statement (if required) and for any liability arising out of the maintaining of the models and sales offices. 46
A mortgagee who succeeds to the declarant’s interest via foreclosure also has the option to retain all of the special
declarant rights, but claim that they are doing so only because they intend to transfer all of those rights to another
person or entity.47 The mortgagee that is holding onto the special declarant rights for someone else may not exercise
any of those rights, except to appoint members to the board of directors of the association.48 So long as the successor
declarant does not exercise any of those rights, then it does not face any liability as a declarant.49 If the mortgagee
cannot find another person or entity to transfer those rights to, then the mortgagee may record a document in the
land records indicating that it now intends to assert those special declarant rights.50 The uniform acts do not contain
a time period or time limit during which the mortgagee must transfer those rights. A mortgagee in that situation
could hold onto those rights for quite a long period time and possibly let the CID fall into a state of disrepair. In order
to prevent that from happening, one state, Alaska, has directly addressed this issue.51 When Alaska adopted the

UCIOA, it added a provision wherein if the mortgagee did not transfer those special declarant rights within one year to
another person or entity, then the mortgagee becomes the successor declarant with all of the special declarant rights
and obligations.52
When a mortgagee forecloses on a CID, it has four options. What will happen in the Norfolk, Virginia
condominium development53 will depend on what option the mortgagee selected. First, the mortgagee can decline to
take any special declarant rights. By doing so, it incurs no liability to unit owners. Second, it could elect to only
maintain a sales office to sell existing units. Again, by making this election, it faces no liability to the unit owners.
Third, it can take special declarant rights, but only to hold them for someone else. This option imposes no liability on
the mortgagee to unit owners as well. Fourth and finally, it can request all special declarant rights. This election
exposes the mortgagee to liability to build items not labeled “need not be built” and for implied warranties that arise
under the uniform acts.
B.

Case Law Discussing Section 3-104 of the Uniform Acts

There is very little published case law interpreting Section 3-104 of either of the uniform acts. When issues
regarding this section arise, the courts have been asked to determine if the mortgagee became the successor declarant
under the act and what obligations if any, did that mortgagee owe to the unit owners. In Southwick at Milford Condo.
Ass’n. Inc. v. 523 Wheelers Farm Road, Milford, LLC,54 the Connecticut Supreme Court was called upon to determine the
interest that the mortgagee obtained at foreclosure of the CID. The original declarant in Southwick proposed to build
the CID in two phases. Phase 2 was part of the development; however, the declarant reserved the special declarant
right to remove Phase 2 from the CID. On the site plan, the original declarant labeled everything in Phase 2 as “need
not be built” except for a clubhouse and 2 gazebos. The declaration also contained a provision that stated that special
declarant rights could only be exercised so long as the declarant was under any warranty obligations, owned any units
in the CID or for 20 years from the date of recording the declaration, “whichever is sooner.”55 The original declarant
ran into financial difficulties and its lender/mortgagee foreclosed. During the foreclosure the mortgagee requested all
of the special declarant rights. The mortgagee then transferred its interest in the CID and all of the special declarant
rights to the defendant in the case, 523 Wheelers Farm Road, Milford, LLC (“523 Wheelers”).56 Three years after it
received its interest in the CID, 523 Wheelers decided that it wanted to develop Phase 2 of the CID. The association of
unit owners brought suit to stop the development of Phase 2 arguing that the special declarant rights no longer
existed because the declarant had reserved the right to remove that parcel from the CID, the declarant did not own
any units and the warranty obligations were nonexistent at that time.57 523 Wheelers stipulated that it did not own
any units and that it had no warranty obligations to the unit owners.58 It maintained that it still owed an obligation to
the unit owners though because the clubhouse and 2 gazebos were not labeled on the site plans as “need not be built”
and therefore as successor declarant it was obligated to build those items and thus, its special declarant rights were
not terminated.59 The Connecticut Supreme Court found in favor of 523 Wheelers. The Court found that a declarant
had a mandatory obligation to complete all improvements depicted on the site plan that are not labeled “need not be
built.” The Court went on to say “if the legislature had intended to create any exception to this rule, including one for
improvements that are located on land that the developer has reserved the right to remove from the development, we
must assume that it would have said so expressly.”60 The Court went on to hold that successor declarant, 523 Wheeler
was required to build the clubhouse and 2 gazebos and as such, its special declarant rights had not expired and it was
allowed to continue with development of Phase 2.
In Mayflower Square Condo. Ass’n. v. KMalm, Inc.61 the original declarant converted a 64 unit apartment
complex into a condominium with an underground parking garage. The original declarant added a parcel of land to
the rear of the apartment and the plans indicated that 12 townhouses would be built on that added parcel of land. The
declaration for the condominium allocated parking spaces in the parking garage to the 12 – yet to be built –
townhouses. The original declarant filed for bankruptcy. The bankruptcy trustee executed a deed conveying title to
the condominium units (except for the ones already sold to third parties), the right to use the garage and all special
declarant rights to defendant KMalm, Inc. 62 After four years had passed, KMalm had not begun to build any of the
townhouses. It also had not paid any assessments on the parking garage for the townhouse units, so the condominium
owners’ association initiated this action to collect those unpaid assessments for the parking spaces.63 KMalm argued
that because the townhouse units were not built, that it did not own the townhouse units.64 The Commonwealth
Court of Pennsylvania found in favor of the association relying on language found in the declaration and because
KMalm requested the special declarant rights as found in the deed executed by the bankruptcy trustee. Therefore, the
court held KMalm liable for the assessments on the parking spaces.65
In Greensleeves, Inc. v. Lee’s Wharf Marina Association,66 the Rhode Island Supreme Court was asked to
determine if a successor declarant held special declarant rights in a condominium made up of dock slips and parking
spaces. The original declarant was foreclosed upon by its mortgagee. That mortgagee did not request special
declarant rights and nothing was recorded in the land records indicating that those special declarant rights were

transferred during the foreclosure.67 The original declarant’s interest in this CID changed hands a couple of times
until it wound up being conveyed to Greensleeves, Inc. Greensleeves argued that the interest was “conveyed free of
any special declarant rights or correlative obligations.”68 The Court found that under the UCA, a person only succeeds
to special declarant rights and obligations upon their request and it must be evident in the land records.69 Since there
was no evidence in the land records of Greensleeves requesting or accepting a transfer of those rights, the court found
that Greensleeves did not have special declarant rights.
There have been very few published cases from the states’ highest courts interpreting Section 3-104 of the
uniform acts. In the few cases that we have though, it is clear that if the document evidencing the transfer to the
successor declarant refers to special declarant rights, then that successor declarant cannot avoid liability under the
uniform acts. With the downturn in the economy and as more and more cases make their way through the nation’s
court systems we may see more lenders declining special declarant rights in order to avoid liability. When that
happens we will see whether the courts will uphold the uniform acts’ language requiring the successor declarant to
request special declarant rights. In the absence of such a request, whether the courts will impose liability upon the
successor declarant in order to protect innocent unit owners.

III. The Non-Uniform Act Jurisdictions
The remaining states have enacted their own common interest development legislation to govern the creation
and regulation of CIDs. The majority of these states have statutes that do not address the issue of successor declarant
liability, let alone, when that successor declarant is the mortgagee who obtained title through foreclosure.70 Some
states have statutes that define a declarant to include a person who succeeds to the declarant’s interest; but beyond
that they do not address the situation when a mortgagee takes that interest through a foreclosure process.71 Only
three states have enacted specific legislation to address when a CID’s declarant transfers its interest in the CID
through a foreclosure process. Those states are: Florida, Massachusetts and Michigan.
A. Florida
Typically under Florida law, when a mortgagee foreclosed upon a condominium development, the mortgagee
stepped into the shoes of the developer72 and was responsible to follow the Florida Condominium Act when it sold units or
completed the development.73 However, as the economy took a turn for the worse in the late 2000s , the Florida
condominium market was at a standstill. Mortgagees were not foreclosing on developments and developers were left with a
large number of unsold units in their inventories. The Distressed Condominium Relief Act74 was enacted to address this
situation. Florida’s legislature described the problem as follows:
(1)The Legislature acknowledges the massive downturn in the condominium market which has occurred
throughout the state and the impact of such downturn on developers, lenders, unit owners, and
condominium associations. Numerous condominium projects have failed or are in the process of failing
such that the condominium has a small percentage of third-party unit owners as compared to the unsold
inventory of units. As a result of the inability to find purchasers for this inventory of units, which results in
part from the devaluing of real estate in this state, developers are unable to satisfy the requirements of their
lenders, leading to defaults on mortgages. Consequently, lenders are faced with the task of finding a
solution to the problem in order to receive payment for their investments.75
In an effort to encourage developers of distressed condominiums to transfer ownership of unsold units to other entities, the
legislature created two types of transferees. The first is called the bulk assignee, which is a person who has acquired more
than seven condominiums units and receives an assignment of some or all of the rights of the developer.76 These rights
include the right to maintain models/sales offices. The second type of transferee is called the bulk buyer. The bulk buyer is a
person who acquires more than seven condominium units, but does not receive an assignment of any developer rights.77 A
bulk assignee assumes liability for all duties and responsibilities of the developer under the condominium act or the
declaration except for warranties, audits while under developer control and for actions taken by the board of administration
while under the original developer’s control. However, the bulk assignee is also responsible to fund certain reserve accounts
if there is a shortfall.78 A bulk buyer is only liable for the duties and responsibilities of the developer to the extent that the
bulk buyer expressly assumes them in writing.79 A person may only be characterized as a bulk assignee or a bulk buyer if
they acquired the units while this act in effect and there can only be one bulk assignee per condominium development.80 The
developers’ rights may be assigned by the developer, a previous bulk assignee or a court acting on behalf of a developer or
previous bulk assignee.81 If a lender acquires title to more than seven units and receives an assignment of developer rights
(either from the developer or from the court in a foreclosure proceeding), the lender is responsible to build/complete units and

amenities listed on the survey as not substantially completed.82 As this is a relatively new statute, we are still in the process
of evaluating its impact. As of yet, there have been no published cases interpreting this new statute.
The legislation does not appear to solve the problem of distressed condominiums and appears to be more of a facesaving device for developers. Developers will be able to transfer 8 or more units to multiple bulk buyers (those that assume
no liability for completing the project) at a single condominium. These developers will then be able to state they successfully
completed and sold all of the units at the condominium; therefore, the condominium is no longer distressed. But what about
the innocent unit owners? This act does not provide these innocent unit owners with any relief. Furthermore, although the
act prohibits bulk assignees and bulk buyers from being an “insider,”83 the Act does not appear to prohibit the shareholders of
a corporate developer from forming another corporate entity and transferring units to that newly created entity.84 These
developers look successful on paper, but the unit owners are still left with little to no recourse for warranty claims and for
having the condominium completed as planned with the amenities they desire.
B. Massachusetts
Massachusetts has addressed the situation when a lender forecloses upon a condominium development in a
straightforward manner. “In the event of a foreclosure upon a condominium development, the lender taking over the project
shall succeed to any obligations the developer has with the unit owners and to the tenants, except that the developers shall
remain liable for any misrepresentation already made and for warranties on work done prior to the transfer.”85 Under
Massachusetts law the original developer continues to be liable for warranties and misrepresentations; however, a broad
reading of this statute provides that the foreclosing lending may be liable as well. The lender succeeds to any obligations
owed to the unit owners. That would include any and all warranty work. This statute provides the most protection to unit
owners no matter how many units the lender forecloses upon. Arguably, a lender could acquire the last unit owned by the
developer and that lender could be held liable for the developer’s obligations. In order to avoid that liability, lenders have
tried to avoid foreclosing on CIDs.
In Maloney v. Boston Five Cents Savings Bank, FSB86 a lender took title to a condominium development through a
deed in lieu of foreclosure.87 The trustees of the unit owners association sued the lender for defects in the common areas.88
The lender defended the action based upon the argument that since they did not foreclose on the property, they were not
liable under the act.89 In determining that a deed in lieu of foreclosure triggered liability to the lender under this provision of
the condominium act, the Supreme Judicial Court looked at the intent of the act.90 The Court found that the intent of the act
was to impose liability on lenders that take over a development.91 Allowing lenders to avoid liability under the act by taking
deeds in lieu of foreclosure instead of going through the foreclosure process would make this provision of the act an empty
shell.92 Therefore, the Court held that deeds in lieu of foreclosure, for purposes of the condominium act only, were
equivalent to the foreclosure process and the lender can be held liable.93 On remand, the trial court found that the lender,
under the act, could be held liable for all claims against the developer including negligent construction, breach of warranty
and breach of fiduciary duty.94
C. Michigan
Michigan’s condominium act defines a “successor developer”95 as “a person who acquires title to the lesser of 10
units or 75% of the units in a condominium project, other than a business condominium project, by foreclosure, deed in lieu
of foreclosure, purchase, or similar transaction.”96 This term, successor developer, brings with it exposure to liability for
those that obtain it. A successor developer97 has to comply with the act before selling any units.98 For example, a successor
developer must prepare and distribute a disclosure statement to all potential purchasers.99 The successor developer also
assumes all express written contractual warranty obligations for defects in workmanship and materials undertaken by the
developer,100 but it does not incur any other contractual obligations entered into by original developer.101 Michigan allows a
successor developer to avoid liability for express contractual warranties of the developer if it obtains an insurance policy to
cover all of the express warranty claims or if it establishes an escrow fund to cover warranty claims.102 If the condominium is
not a residential condominium, but a business condominium, then the successor developer does not incur any liability for
express warranties given by the developer.103 In addition, the act does not hold residential home builders, who do not
construct or refurbish any of the common areas, liable for express contractual obligations of the developer as well.104
Michigan, like Massachusetts, provides a lot of protection to unit owners. Michigan obligates successor developers
to follow the provisions of the condominium act and to assume responsibility for the express warranties entered into by the
original developer. Unlike Massachusetts, successor developers are not liable for implied warranty claims. By requiring
successor developers to follow the act, items labeled “must be built” on the site plan would need to be completed, just like
under the uniform acts. Unlike the uniform acts, the Michigan statutory scheme does not offer much protection for an
innocent mortgagee. When a mortgagee forecloses, it does so because it has not been receiving payments from the
mortgagor. If the mortgagee acquires 10 units, not only does it assume obligations under the Act (of which it already had
prior knowledge), but it now must assume responsibility for express warranties found in individual contracts between the
developer and the unit owners. These express warranty obligations, most likely, would not be known by the mortgagee prior

to foreclosure. Unfortunately, because of this risk of liability for unknown express warranty obligations, a mortgagee in
Michigan, like a mortgagee in Massachusetts, will look for alternatives to foreclosing on the CID. What is likely to happen is
that mortgagees will let the property sit idle rather than incur the unknown liability.105 This is the worst possible situation
that could happen for all parties involved. The developer’s goal of completing the condominium development will go
unfulfilled; the unit owners are living in an unfinished development where monthly assessments will need to be increased to
address the missing units not yet completed; and the mortgagee is losing value on its collateral as the property values decline.
It is anticipated that mortgagees may litigate the issue of their liability; however, as of yet, Michigan’s appellate courts have
not addressed this section of the Michigan Condominium Act.
D. Cases in Non-Uniform Act States
Although many states have not addressed the problem of successor declarant liability in the case of foreclosure
legislatively, many state courts have stepped in to address this issue. In Westwood Investments, Inc. v Acord106the Supreme
Court of Idaho held that a mortgagee who obtained the declarant’s interest in a Planned Unit Development (PUD) through
foreclosure took that interest subject to the restrictions in the PUD and that the individual unit owners and association may
assert their equitable rights against the mortgagee.107
The Illinois Court of Appeal had an opportunity to address the issue of whether a purchaser of real property can
develop the property as an assignee of a declarant of a PUD when it purchased the property through a foreclosure sale and did
not receive a written assignment of rights. In Board of Managers of the Medinah on the Lake Homeowners Association v
Bank of Ravenswood,108 the court looked at the intent of the parties and the purpose of the mortgage documents and held that
the purchaser could act as an assignee of the developer and develop the property.109
In The Terrace Condominium Association v. Midlantic National Bank110the defendant bank took title to a
condominium development through a deed in lieu of foreclosure from the original developer.111 When it took ownership of
the twelve unit luxury condominium building, it represented to the public that it was now in charge of the construction and
completion of the project.112 At the time the bank took over there were at least $1,000,000 worth of construction work yet to
be completed.113 After the condominium project came to be occupied by unit owners, a myriad of construction defects were
discovered.114 At first the bank made an effort to address all of the defects, but eventually the bank stopped addressing the
concerns of the unit owners.115 The association of unit owners eventually made the repairs and sued the bank to recover their
costs. The bank argued that it was just a mortgagee in possession and should not be held liable for construction defects that
were likely the result of work performed by the original developer.116 The Court rejected that argument and held that once
the bank took over construction, it assumed all of the obligations and responsibilities of the original developer.117
In McNight v. Board of Directors, Anchor Pointe Boat-a-Minium Association, Inc.118the Ohio Supreme Court had to
decide, inter alia, whether a party that took a deed in lieu of foreclosure from the developer became the successor developer.
The Court held that just because a party acquires an interest in a development through a deed in lieu of foreclosure, does not
necessarily make that party a successor developer.119 However, when that party starts to assume the role of developer by
performing acts to promote the development and further develop the property, then it has taken on the role of the developer
and cannot insulate itself from the duties, constraints and obligations of a developer.120
In the cases involving a mortgagee foreclosing on a declarant’s interest in a CID, the majority of courts are going to
find that the mortgagee succeeds to the declarant’s interest and assumes the responsibilities and obligations associated with
being a declarant. Although, this issue has not been litigated in all states, there does appear to be a trend in finding that the
mortgagee will succeed to the rights of the declarant whether or not the declarant assigned those rights to the mortgagee.

IV. Conclusion
After reviewing all of the statutory schemes that regulate CIDs in the United States, it appears that there are no
perfect solutions that protect both unit owners and lenders/mortgagees. For the most part, the legislation in place today
protects the lenders/mortgagees from liability to unit owners. The uniform acts allow lenders/mortgagees to choose whether
they want to take on any special declarant rights. If mortgagees choose not to take special declarant rights, then the unit
owners can only pursue the original declarant for defects and warranty issues. The odds of successfully pursuing the original
declarant for warranty repairs or for defective construction claims are slim in light of the original declarant’s financial
situation. Furthermore the CID may not be completed as originally envisioned.
Case law in those states that do not have the uniform acts and do not have any specific provisions regarding
successor declarant liability in the event of a foreclosure, indicate that the foreclosing lender will be treated, at least in part, as
a successor declarant. When foreclosing lender takes on the role as developer and promotes the development, the courts are
more likely to hold that lender liable under the relevant act as a declarant. Thus, there is a trend of holding mortgagees liable
for claims made by unit owners.
Although Florida’s legislature expressed concern for the innocent unit owners in distressed condominium
developments, it is unlikely that the Distressed Condominium Relief Act will provide unit owners much relief. That act

limits the liability that bulk assignees incur by limiting the warranties they are liable for and bulk buyers only become liable
for developer obligations if they expressly assume them. The likely result of the act will be to allow developers of distressed
condominiums to be able to sell off their existing units in bundles of 8 or more to real estate speculators and then leave it up
to the speculators to sell those units to individuals that will likely reside in them. The state will then be able to say that they
accomplished their goal of relieving developers of the burden of having unsold units. However, warranty claims and
construction defect claims may go unresolved.
The Michigan Condominium Act protects some unit owners. When a lender forecloses on 10 or more units in a
condominium it is exposed to liability imposed by the Condominium Act and it faces unknown liability for express
warranties that were given by the original developer. Lenders can easily appreciate the risks involved in foreclosing based
upon the requirements of the act; however, exposing them to the additional risks of express warranties given to each
individual unit owner (which can be found in each individual purchase agreement) may be too much of a risk for a
lender/mortgagee to take.
Massachusetts has a simple and straightforward provision. If a lender forecloses on a development, then the lender
is liable for any obligations owed to unit owners. However, the original developer is still liable for misrepresentations and
warranties it gave. Lenders/mortgagees assume a lot of liability to unit owners when a CID goes into foreclosure. The case
law demonstrates that the courts in Massachusetts will hold a lender liable for breach of warranties made by the original
developer. As a result, it is predicted that lenders/mortgagees will look for other ways to get the return on their loans while
limiting their liability to unit owners.
Lenders and potential purchasers of units in unfinished CIDs have great risks. In this economy, it is a leap of faith to
invest in such a development and know that it will be completed as planned. Legislation that limits the liability of innocent
lenders while also protecting the rights of the innocent unit owners will be difficult to create, but that should be the goal. The
uniform acts are great building blocks, although they tend to favor limiting liability to the lenders by giving the lenders the
option to not succeed to special declarant rights. Legislation that creates a CID unit owners relief fund or that requires
declarants to purchase insurance policies to cover warranty claims may be a solution.121 Many states have created
homeowners construction funds to protect homeowners from the unscrupulous acts of unlicensed builders.122 These funds are
created by collecting license fees. A similar fund could be created to protect unit owners in distressed CIDs by possibly
charging registration fees and/or annual fees to declarants. Creating this fund would give unit owners a place to turn when
the declarant has walked away from its warranty obligations and the successor declarant is not liable to honor those
warranties. This fund or insurance requirement would also limit the liability mortgagees face when foreclosing on a CID.
The mortgagees would then be able to focus on selling existing units and completing amenities without having to address
individual owner warranty claims. This solution would most likely not help existing CIDs, but it could help future CIDs and
help those who have to pick up the pieces if that future CID falls apart.
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