THE SUPREME COURT AS PROMETHEUS:
BREATHING LIFE INTO THE CORPORATE SUPERCITIZEN
by
Robert Sprague* and Mary Ellen Wells**
The history of American constitutional law in no small measure is the
history of the impact of the modern corporation upon the American scene.1
Abstract
To colonial America corporations represented not just another “person” entitled to constitutional rights, but rather extensions
of tyranny of faraway England. Corporations have served a vital role in the commercialization of American society during
the past century, but have always raised the specter of unhealthy concentrations of wealth and power of a few individuals.
Before 2010, that concentration was limited directly to commercial power and only indirectly to political power. After the
Supreme Court‟s decision in Citizens United v. Federal Election Commission, however, corporations may now directly
dominate the political as well as the commercial direction of this country.
Introduction
Imagine working for an employer that requires your attendance at regular ideological seminars in which senior
managers proselytize the corporation‟s owners‟ political views. You are handed a list of political candidates with notations
indicating which ones should be supported and which should not. You are warned that if the “wrong” candidates are elected,
your job will be in jeopardy. As result of the Supreme Court‟s decision in Citizens United v. Federal Election Commission,2
that “imagined” scenario is a reality.3
In 1612, Justice Coke declared that corporations have no souls.4 Nearly four hundred years later, in Citizens United,
Justice Kennedy concluded that corporations were disadvantaged persons because the government had intruded upon their
freedom of speech.5 The majority in Citizens United portrays a misleading image of corporations; true, most corporations are
owned by a small group of individuals, managed by their owners, and limited in size and revenues.6 But what the Citizens
United majority conveniently ignores is one particular attribute which has existed for at least one hundred years—that
exceptionally large corporations, controlled by a handful of individuals, have amassed great quantities of wealth and power.7
The majority and concurring Justices in Citizens United present an intellectually disingenuous argument—corporations
existed at the founding of the republic; corporations have always been considered persons in the eyes of the law; ipso facto,
no difference was intended between natural and artificial corporate persons in the Constitution and the Bill of Rights. The
argument is disingenuous for at least four reasons: (1) contrary to Justice Kennedy‟s assertion that “[t]he identity of the
speaker is not decisive in determining whether speech is protected[,]”8 the Supreme Court, as recently as 2006, held that
“when public employees make statements pursuant to their official duties, the employees are not speaking as citizens for First
Amendment purposes, and the Constitution does not insulate their communications from employer discipline[;]”9 (2) just as
the Supreme Court in 1950 recognized a significant enough difference between artificial and natural persons that statutes
could properly impose different duties upon them,10 as recently as March 2011, the Court concluded that the term “personal
privacy” within the Freedom of Information Act “suggests a type of privacy evocative of human concerns” and not that of a
corporation;11 (3) Justice Kennedy‟s assertion that any abuses can be corrected by shareholders “through the procedures of
corporate democracy[]”12reflects a naïve fantasy of corporate governance[;]13 and (4) as will be demonstrated in this paper,
the Court‟s portrayal of the role of corporations at the time the Constitution and the Bill of Rights were ratified is inapposite
to the historical record.14
While much has been said about Citizens United,15 particularly relating to its impact on campaign finance,16 its full
consequences are yet to be experienced.17 This paper focuses on the role of the corporation in American society in light of
Citizens United‟s determination that a corporation is a “person” with unfettered political speech rights. From its inception,
the corporation—a legal fiction—has been recognized as a legal entity separate from its owners.18 And it has always been
granted some of the same legal rights as those held by natural persons—it can own and sell property; it can sue or be sued.19
Indeed, for over one hundred years it has been recognized as a “person” insofar as Fourteenth Amendment property rights are
concerned.20 But corporations have often retained supernatural powers, particularly perpetual existence.21 The majority
opinion in Citizens United exhibits an extremely simplified and naïve view of the corporation as a member of U.S. society.
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In particular, corporations were not all that common at the time of the nation‟s founding, and the ones that did exist were
remnants of monopolistic English trading companies.22
To understand the role of the corporation in the modern U.S. society, it is important to understand the development
of the corporation throughout history, and particularly in the U.S. during the past two centuries—a history which is glossed
over in Citizens United by the majority of Justices. There is one recurring theme in the evolution of the corporation. For
nearly two millennia the corporation was treated with suspicion, with its right to exist always weighed against its ability to
restrict commerce and amass wealth and power within the hands of a few individuals. From the sixteenth to the midnineteenth centuries, commercial corporations were permitted to exist only in situations in which the reigning sovereign was
either unable or unwilling to make substantial infrastructure improvements or support highly risky, but socially beneficial,
investments. It is only since the end of the nineteenth century that corporations were perfunctorily formed for any legal
purpose. Granted, commercial growth demanded easier incorporation, but, as discussed below, the resulting general
incorporation laws had less to do with the needs of society and more to do with states loosening the controls over
corporations in order to compete for domestic corporate charters and their consequent revenues. As also discussed below, the
legal and constitutional rights that were initially granted to corporations arose organically to support their commercial
functions and property rights.23
Part I of this paper explores the history and development of the corporation over nearly two millennia, beginning in
ancient Rome and concluding in America at the end of the eighteenth century. Part II traces the evolution of the corporation
in nineteenth-century America from a special- to general-purpose entity, along with the constitutional developments
associated with that evolution. When Justice Frankfurter wrote that the history of American constitutional law was a
reflection of the impact of the corporation upon America,24 he was writing about the Supreme Court‟s response to the rising
economic power of corporations.25 Part III of this paper discusses the growing concentration of wealth and power of the
corporation in the late nineteenth and the twentieth centuries, and provides reflections on commentators‟ growing concern
over that concentration of wealth and power. Part IV provides an analysis of the consequences of corporate supercitizens in
modern America. At the heart of Citizens United is the issue of corporate personhood, at least in terms of constitutional
rights. As with Prometheus,26 and possibly Dr. Frankenstein,27 the Supreme Court has breathed new life into an inanimate
object. This paper concludes that with its newly acquired constitutional rights, the corporation is perhaps now ready to
dominate not just commerce, but the political system as well.
I.

The Historical Development of the Corporation

Ancient Rome is generally credited with originating the formal corporate association.28 Modern American
corporations can trace their lineage from the English joint-stock companies, the first of which was chartered in 1553.29 And
it is those early English companies which themselves trace their origins to the Roman corporations.30 The original English
joint-stock companies, which evolved from social and merchant guilds, were the major organizational structure and authority
used to colonize North America. The citizens of the newly formed United States were therefore familiar with the corporate
form—and of both its advantages and disadvantages.
Ancient Roman Corporations
Under Roman law, a universitas, or corporate body, existed when a number of persons “are so united that the law
takes no notice of their separate existence, but recognises them only under a common name, which is not the name of any one
of them.31 The first Roman associations, societas, were family-based economic units.32 These societas evolved into collegia
licita, “societies of men united for some useful business or purpose, with power to act like a single individual…[,]” similar to
today‟s corporations.33 The collegia were also guilds of different trades,34 and came to control many industries, including
shipping and mining.35
The Roman corporations possessed many of the characteristics of modern corporations—all members were
considered in law to be a single being; the entity could sue or be sued; it could receive and part with property; and it did not
necessarily die.36 In addition, the collegia could not be created by private agreement; they required the authority of a statute
or constitution of an Emperor.37 Roman corporations could cease to exist by one of four means: (1) expiration of a set term if
the corporation was originally incorporated for a certain length of time; (2) voluntary surrender of its privileges by its
members; (3) death or withdrawal of all members of a private corporation; or (4) an act of the state declaring the corporation
dissolved.38
The Roman emperors were often distrustful of corporations. Augustus dissolved “all but the ancient and legal
corporations…[,]”39 and Trajan, for example, refused to incorporate a fire brigade, observing that corporations “had greatly
disturbed the peace of the cities… [and] that whatever name he gave them, and for whatever purpose they might be instituted,
they would not fail to be mischievous.”40 It is suggested that for a long period, corporations were endured by the state as
harmless creatures.41 However, by the early part of the first century B.C., corporations were seen as overstepping their

powers and becoming a threat to the state.42 As a result of scandals involving public contracts with corporations of which
public officials were shareholders, most Roman corporations were dissolved by statute in 64 B.C.43
Early English Guilds, Chartered and Joint-Stock Companies, and the Bubble Act
With the decline of the Roman Empire, commercial corporations were nearly forgotten for a number of centuries.44
In the meantime, borrowing from its Roman heritage,45 the corporate form was used in England to legitimize and regulate
cities, churches and universities.46 Similar to their Roman predecessors, these early English corporations exhibited many of
the same attributes as the modern corporation—perpetual succession, the right to sue and be sued in its own name, to own
and sell property, to self-regulate, and act as a single entity.47 These attributes were reflected in social, and later, merchant
guilds formed in England in the fourteenth through sixteenth centuries.48 The early English guilds adopted regulations to
manage their businesses and control their members, with each guild governed by a chief officer, known as an alderman, along
with one or more wardens or stewards, who controlled the guild‟s property.49 Some of the guilds also reflected an early form
of what we would recognize today as a board of directors. For example, the Gild of the Holy Trinity and St. Leonard, created
in 1377, was governed by twelve “good and discrete men[,]” chosen annually.50
Merchant guilds existed primarily to protect their members from competing factions, facilitating the emergence of
trading monopolies.51 As England began to develop its foreign trade in the late fourteenth and early fifteenth centuries, a new
form of organization developed—regulated companies engaged in foreign trade.52 Regulated companies were chartered by
the Crown, with rights of association, and, because of the large sums of capital required, were governed by a governor or
governors, with provisions for certain duties to be discharged by deputies.53 With “merchant adventurers” taking to sea,
exploring new sailing routes and trading opportunities, there was a growing need for greater amounts of capital for long term
projects, which led to the creation of the joint-stock company.
The first English joint-stock company, originally charted in 1553, was the Mysterie and Companie of the Merchants
Adventurers for the discoverie of regions, dominions, islands and places unknown.54 The company‟s expedition resulted in
the discovery of a maritime route to Russia; as such, this first joint-stock company is commonly referred to as the Russia
Company.55 The Russia Company raised £6,000 by issuing common stock priced at £25 per share.56 The funds were used to
outfit three ships to explore trade routes along the north-east passage to China and the East.57 Although two of the ships were
lost to ice, the third ship reached Russia, resulting in a trade treaty.58 Shortly thereafter, the Russia Company was granted
exclusive rights to all trade with Russia, establishing a basis for the grant of monopolies to joint-stock companies for trade in
newly discovered territories.59 Besides being the first recognized English joint-stock company, the Russia company also
included, for the first time, three levels of management—a governor, twenty-four assistants, and four consuls.60 The role and
powers of the stockholders, however, were not expressly provided for in the company‟s charter.61
Despite the early relative success of the Russia Company, very few joint-stock companies were chartered between
1553 and the following 140 years.62 Major exceptions include the East India Company, chartered in 1600,63 and the first two
Virginia companies that established the American colonies, chartered in 1606.64 But throughout most of the seventeenth
century, joint-stock incorporations remained rare; the privilege of organizing a joint-stock company had to be justified on the
ground that some particular line of business was best exploited by incorporation.65 Plague, war, a default by the government,
and a revolution did not, however, stop commerce.66 By the end of the seventeenth century, continuous organization with
transferable shares and limited liability was becoming a commercial necessity.67 Issuing stock to multiple individuals who
jointly owned the enterprise proved the ideal solution—continuity of management could be assured although owners would
come and go through the length of the enterprise, and the enterprise would not be subject to its individual investors‟
creditors.68 By 1695 there were over 100 joint-stock companies in England.69
As the number of joint-stock companies grew in the late 1600s and early 1700s, they introduced a new element into
the English economy—freely tradable shares in companies.70 Stock speculation was born, and exploited. By 1697,
Parliament was investigating the “stock-jobbers” who prowled Exchange Alley, ready to “fleece the unwary with bogus
promotions, false rumours, and … technical patter.”71 From 1703 to 1717, the share-capitalization of English joint-stock
companies rose 150%, to over £20 million.72 During this period, in 1711, Parliament chartered the Governor and Company
of the merchants of Great Britain, trading to the South Seas and other parts of America and for encouragement of the
fishing.73 Known as the South Sea Company, this joint-stock company was chartered to not only open trade routes into the
Americas, but to also absorb £9 million of unfunded government debt in exchange for shares in the company.74 The South
Sea Company later entered into a complex financial arrangement with the Exchequer to absorb even more English debt, with
the ability to pay dividends based solely on the appreciation in the value of its shares—and not through its commerce, but
through demand for its stock by speculators.75 Fueled by a combination of demand for South Sea Company shares and a
rapid expansion in joint-stock companies, England experienced a stock speculation bubble during the latter part of 1719 and
the first half of 1720.76 Speculators were trading in the shares of “innumerable” newly-formed companies, some lasting only
a few weeks or a few days.77 The South Sea Company‟s stock price rose from £130 per share in January 1720 to as high as
£1,050 in June 1720.78

Concern was growing that the speculative bubble could not be sustained.79 On June 11, 1720, King George I
approved the “Bubble Act,” declaring all unchartered joint-stock companies public nuisances, and making it illegal, as of
June 24, 1720, to act as a corporate body and trade shares without a charter granted by Parliament or the Crown.80 The
speculative bubble burst by the end of 1720.81 The South Sea Company‟s share price dropped from its June 1720 high of
£1,050 per share to £124 per share in December 1720.82
The Bubble Act did have an immediate impact, particularly by severely limiting the ability to form a corporation
through a charter approved by Parliament or the Crown.83 “The real impact of the Bubble Act was to cut off any possibility
of further development of a common law of joint-stock companies.”84 As noted below, however, the Bubble Act, which was
extended to the American colonies by an Act of Parliament in 1741,85 may have had more impact in the United States than in
England.86
Corporations in Colonial and Post-Revolution America
The American colonists were familiar with the corporate charter,87 but not in the way Justice Scalia suggests in
Citizens United.88 Because of the extension of the Bubble Act to the American colonies, there were almost no charters that
originated in America prior to the Revolution.89 At its birth, the United States adopted a very restrictive approach to allowing
corporate charters, due, in part, to the Bubble Act. Similar to the restrictions in England, corporations in the new United
States could only be chartered by a special act of legislation.90 More importantly, Americans were wary of corporations
because they had represented monopolistic approaches to commerce, stifling local enterprises. Adam Smith viewed
corporations as the means to restrain competition.91 Prior to 1800, incorporations were primarily limited to quasi-public
purposes,92 such as building canals, roads, bridges, and delivering water.93 Though nearly one-quarter of these early charters
were for banks and insurance companies,94 very few were for manufacturing or other strictly commercial purposes.95
While corporations could only be chartered through an act of legislation, there was some dispute regarding the
states‟ right to repeal or amend charters. Some of the acts granting charters contained provisions allowing the legislature to
“alter, limit, annul or restrain” any powers vested by the acts.96 While the Massachusetts Supreme Court held in 1806 that
“the rights legally vested in … any corporation[] cannot be controlled or destroyed by any subsequent statute, unless a power
for that purpose be reserved to the legislature in the act of incorporation[,]”97 the Supreme Court of Virginia in 1809 held,
“[i]t is the character of a legislative act to be repealable by a succeeding legislature; nor can a preceding legislature limit the
power of its successor….”98 When, in 1816, the New Hampshire legislature amended the charter of Dartmouth College to
increase the number of trustees, nine of the original trustees challenged the right of the legislature to amend the original
charter.99 The New Hampshire Supreme Court‟s holding that the legislature had the power to amend the College‟s charter
was appealed to the United States Supreme Court,100 which held that a charter is a contract between the corporation and the
sovereign which created it,101 establishing that the U.S. Constitution prevents a legislature from impairing an original
contract/charter.102 In Trustees of Dartmouth College, Chief Justice Marshall also formally enunciated the legal status that
corporations had already long held: “A corporation is an artificial being, invisible, intangible, and existing only in
contemplation of law.”103
II.

The Evolution of Corporations from Special to General Purpose Entities

In Trustees of Dartmouth College, Chief Justice Marshall stated that “[b]eing the mere creature of law, [a
corporation] possesses only those properties which the charter of its creation confers upon it, either expressly, or as incidental
to its very existence.”104 Historically, corporations were created for the “advantage of the public” through the advancement
of religion, learning, and commerce.105 While early Americans were quite leery of corporations because of their grants of
monopoly,106 state legislatures also recognized their advantages in building the infrastructure of the fledgling nation. Specialprivilege franchises—establishing rights of ways, charging tolls, issuing bank notes, or exercising the power of eminent
domain—were granted to private enterprises through corporate charters in order to provide necessary public services.107
The extent of a corporation‟s power, express or implied, was a major concern in the development of corporations in
American commerce during the nineteenth century. Just as the English charters in colonial America represented
monopolistic interests, so too did the early charters granted by state legislatures. The extent to which those monopolies
would be allowed to continue became a central battle in determining the powers of corporations. The monopoly enjoyed by
Robert Livingston and Robert Fulton became the centerpiece of the tension between the right of states to grant exclusive
privileges and federal control over interstate commerce.
Robert Livingston, the first Chancellor of New York,108 submitted a proposal to the New York Legislature in 1798
for a “mode of applying the steam-engine to propel a boat on new and advantageous principles.…”109 Because of the risk
and expense of such an enterprise, Livingston requested, and received, “the exclusive right and privilege of navigating all
kinds of boats, which might be propelled by the force of fire or steam, on all the waters within the territory or jurisdiction of
the State of New York, for the term of twenty years …[,]” provided Livingston could build a boat within one year that could
travel at least four miles per hour.110 Livingston was unable to build a boat that met the legislative requirements and

abandoned the project when he left for France in 1801.111 While in France, Livingston met Robert Fulton, and Livingston
financed Fulton‟s designs that would eventually meet the legislative requirements; Livingston also successfully lobbied the
New York Legislature to revive the exclusive navigation rights, this time to Livingston and Fulton jointly.112
Under their monopoly, Livingston and Fulton granted a license to Aaron Ogden to operate ferry boats between New
York and New Jersey.113 Thomas Gibbons later began to operate steamboats, without New York‟s permission, in
competition with Ogden and Ogden sued to stop Gibbons,114 with the dispute ultimately being heard by the U.S. Supreme
Court.115 While Livingston and Fulton had not been granted a charter by the New York Legislature, per se, they were
granted an exclusive franchise. The extent to which that special-privilege franchise could be exercised under the U.S.
Constitution was the central issue in Gibbons v. Odgen.116 Chief Justice Marshall nullified Livingston‟s and Fulton‟s
monopoly, declaring that under the Constitution Congress has the exclusive right to regulate interstate commerce.117
Although corporations were initially used extensively for internal improvement projects, e.g., canals, roads, bridges,
and railroads, there began a contraction of state and local government involvement in such projects during the first half of the
nineteenth century.118 This contraction reflected, in part, a laissez-faire attitude that was also championed by President
Andrew Jackson. In expressing his disfavor of the Bank of the United States in his 1833 Fifth Annual Address to Congress,
Jackson stated, “the question is distinctly presented whether the people of the United States are to govern through
representatives chosen by their unbiased suffrages or whether the money and power of a great corporation are to be secretly
exerted to influence their judgment and control their decisions.”119 Another rising argument against special-privilege
franchises was that they stifled free enterprise. As cities grew in population120 and new transportation technologies evolved,
the older public accommodation franchises started becoming obsolete—e.g., railroads were more efficient than canals;
bridges more efficient than ferries.121
The Erie Canal was used as an example of monopolistic abuse because its charter granted it an exclusive right, to
protect New York state‟s investment in the canal,122 to all freight transported between the Hudson River and Lake Erie; yet
railroads could transport people and freight more economically and all-year round (the canal froze in the winter).123 Early
monopolistic special-privilege franchises were becoming seen as a barrier to economic growth.124 This attitude received
formal legal recognition in the Charles River Bridge case,125 in which the owners of the Charles River Bride, a toll bridge
connecting Boston and Charleston, objected to the erection of the nearby Warren bridge, which would become toll-free in a
few years, resulting, the plaintiffs claimed, in the complete destruction of the value of their franchise.126 Fundamentally, the
proprietors of the Charles River Bridge argued their franchise granted them exclusive rights to transportation across the
Charles River.127 In deciding against the plaintiffs, the U.S. Supreme Court ruled that powers conveyed in a charter must be
found in the language of the charter itself.128 Chief Justice Taney echoed a growing sentiment regarding the role of
corporations in American society, “[t]he continued existence of a government would be of no great value, if by implications
and presumptions, it was disarmed of the powers necessary to accomplish the ends of its creation; and the functions it was
designed to perform, transferred to the hands of privileged corporations.”129 As stated by one commentator, “the Charles
River Bridge case represents another chapter in the process of discarding the old habit of conceiving of corporations as the
recipients of special state-conferred favors and of adjusting the law to treat the act of incorporation as nothing more than a
mere license to exist.”130 Laissez-fair attitudes and the Charles River Bridge case represent a shift in perspective in which the
utility of the corporation for overall economic growth outweighed the limited special-privilege franchises, to the extent, as
will be shown, that the law ultimately adapted to make the corporation “available on terms most responsive to businessmen‟s
needs or wishes.”131
While the various states were beginning a move toward general incorporations, there remained one additional
unresolved issue related to the corporation‟s role in interstate commerce—comity. Can a corporation, which must be formed
in, and exists under the laws of, one state, enter into valid contracts in foreign states? The U.S. Supreme Court answered in
the affirmative in Bank of Augusta v. Earle.132 Chief Justice Taney, who delivered the majority opinion in Bank of Augusta,
like President Jackson, distrusted corporations as aggregations of wealth and power which posed a direct threat to the
democratic system.133 But while Taney may have feared its abuses, he also recognized that the corporation served as an
indispensable adjunct of the nation‟s growth.134 In Bank of Augusta, two banks and a railroad company, all incorporated in
states other than Alabama, sued defendants in Alabama for breach of contracts and the Circuit Court ruled that since the
corporations were incorporated in states outside Alabama, they could not bring suit on their contracts in Alabama.135 The
practical effect of the Circuit Court‟s decision “was to limit corporate business to the states in which the corporations were
chartered, which would have rendered all but impossible the growth of interstate enterprise of any consequence.136 Taney
ruled that the law of comity permits a corporation chartered in one state to enter into and enforce contracts in other states.137
At the same time, however, Taney also recognized the right of states to regulate the conduct of foreign corporations acting
within their jurisdiction.138
While Taney refused to recognize corporations as persons subject to the privileges and immunities clause of the
Constitution,139 holding that rights granted to a corporation through its charter are “not the rights which belong to its
members as citizens of a state[,]”140 it has been argued that comity requires and defines the nature of the corporation as a
“person”:
A group of people go through certain legal forms which, by virtue of the lex loci, confer upon them a
valuable legal right, personality. Without this legal right, the property which they own, the contracts which

they, as a group, have made, cannot be legally protected. If they were to step into a neighboring state; and
that state were to deny their corporate existence, the property and contract rights would be impaired.141
Although Chief Justice Taney was unwilling to grant corporations the same constitutional rights available to its
individual members, less than fifty years later the Supreme Court, in what can only be described as an off-hand manner,
implied that the Fourteenth Amendment‟s equal protection clause applies to corporations:
The court does not wish to hear argument on the question whether the provision in the Fourteenth
Amendment to the Constitution, which forbids a State to deny to any person within its jurisdiction the equal
protection of the laws, applies to these corporations. We are all of opinion that it does.142
Despite how questionable the Santa Clara County Court‟s ruling that the Fourteenth Amendment applied to corporations may
have been, it eventually became settled law that, indeed, it did.143
A combination of factors, therefore, changed the role of the corporation in American society in the nineteenth
century: states restricting their involvement in internal improvements, looking more to private enterprise; growing laissezfaire attitudes; restricting corporate privileges to those expressly stated in their charters; rights of comity; and protection of
corporate property. Incorporation through special legislative act was becoming outmoded. “Beginning about 1848, most of
the states junked the special act system and enacted general incorporation statutes under which anyone could organize
business corporations by preparing and filing articles subscribed by a prescribed number of incorporators.”144 Article VIII of
the Third Constitution of New York of 1846 is generally regarded as the first state constitutional provision eliminating
special legislative acts for incorporation.145 Although no special legislative act was required for the incorporation of certain
types of businesses in the early general incorporation statutes, they still imposed strict limitations, particularly relating to the
type of business that could be conducted through general incorporation, as well as capitalization.146 While it is claimed New
Jersey adopted the first modern general incorporation law in 1896,147 it still restricted the types of commercial activities that
could be carried out under the statute.148 Delaware‟s 1899 general incorporation statute was the first to expressly authorize
the formation of corporations for the transaction of any lawful business.149
III.

The Monopolistic Tendencies of the Modern Corporation

While no one has collected incorporation data for every state throughout the history of the United States, limited
data has been collected which reflect overall trends in the growth of corporations. For example, a compilation of
incorporations under special legislative acts in six states from 1800 through 1891 reveals a total of 10,415 corporate
charters.150 Total incorporations for the same six states under general incorporation laws from 1901 through 1929 total over
one-half million.151 No one has tracked state-by-state annual incorporations since 1943, though the United States Census
Bureau began tracking aggregate U.S. corporations beginning in 1916.152 The total number of corporations in the United
States reached one million in 1958,153 and the most recent figures available record just under six million corporations.154
Justice Brandeis, in a comprehensive review of the history of the corporation in the United States, recounts that
through most of that history, the corporate privilege was granted sparingly, primarily due to “[f]ear of encroachment upon the
liberties and opportunities of the individual. Fear of the subjection of labor to capital. Fear of monopoly. Fear that the
absorption of capital by corporations, and their perpetual life, might bring evils similar to those which attended mortmain.”155
Brandeis concluded that “[t]here was a sense of some insidious menace inherent in large aggregations of capital, particularly
when held by corporations.”156
As noted above, the privilege of incorporation was still quite limited under the initial general incorporation laws,
especially in terms of maximum capital, the type of enterprise permitted, and the length of the enterprise.157 All that changed,
however, at the turn of the century (from nineteenth to twentieth). Almost all restrictions on capital, types of enterprises,
length of existence, as well as management control of the corporation, vanished. Not because the concerns over the powers
corporations could yield from their vast accumulations of wealth and capital had disappeared. The restrictions were removed
by the individual states to compete for corporate charters, and their resulting state revenues.158 In other words, “[t]he race
was one not of diligence but of laxity.”159 Brandeis concludes: “Such is the Frankenstein monster which States have created
by their corporation laws.”160
It is the concentration of power that general incorporation laws have fostered that has been the greatest concern
during the past century.161 One response to the growing concentration of economic power wielded by corporations was
passage of the Sherman Act 1890,162 which was designed to prevent large corporations from inhibiting competition in the
marketplace through monopolistic tendencies.163 The legislative history of the Sherman Act suggests that the goal of the Act
was maximization of consumer welfare.164 Still, corporations continued to grow in size and power throughout the twentieth
century. By 1950, corporations held almost sixty percent of national income-producing wealth and “became inextricably
linked with the idea of postwar prosperity.”165 Today, the 200 largest corporations earn nearly one-quarter of total U.S.
business revenues.166
Regardless of anti-monopoly laws such as the Sherman Act, concentration of wealth and power has long been a
natural by-product of the corporation:

Under the power to create corporations with unlimited capital stock, either directly or by
consolidation, great aggregations of capital have been formed which have seized upon specific industries
and driven everybody else out of them. They stand like armed colossusses astride the gateways of
commerce and destroy every entrant who presumes to compete with them. They have no legal grant of
monopoly, but monopoly comes to them by virtue of their size, organization and strength, just as surely as
monopoly went to the East India Company by royal grant.167
IV.

The Consequences of Corporate Supercitizens

Our review of the historical development of the corporation demonstrates that the modern corporation is not the
same entity the Framers of the Constitution understood; it has the capacity to speak with a much greater voice than the
Framers could have conceived. Justice Scalia is incorrect when he states that at the founding of this nation, “religious,
educational, and literary corporations were incorporated under general incorporation statutes, much as business corporations
are today.”168 Yes, the founders were familiar with the corporate form—as representative of the oppressive monarchy they
were overthrowing.169 As one commentator has noted, the American colonists were quite familiar with the English trading
companies, and “[t]he distinguishing feature of these companies was not legal personality, but monopoly.”170 In addition to
denying the federal government an exclusive right to grant charters, four states (Massachusetts, New Hampshire, New York,
and Rhode Island) accompanied their ratification of the Constitution with the recommendation “[t]hat Congress erect no
company of merchants with exclusive advantages of commerce,” or other words of similar import.171 For 100 years after the
founding of this nation, the corporation remained a special privilege, granted sparingly and under significant regulation.
The ability of the modern corporation‟s voice to drown out the voice of individuals cannot be presumed to have been
contemplated by the Framers of the Constitution, nor should it be generally accepted wisdom that corporations necessarily
would have been viewed favorably by them.172 Additionally, the fact that corporations‟ vast wealth can fund a voice louder
than that of natural persons calls into question individual suffrage, the fundamental democratic principle that the people
possess the right to choose their governmental representatives.173 Arguably, the “people” are not choosing their
governmental representatives if the “people,” in the form of behemoth corporations, are influencing votes of less powerful
individuals.
Citizens United held that corporations possess the same political speech rights as natural persons.174 As a result,
corporations have been freed to spend significant, if not unlimited, sums of money on political speech directly influencing
elections and have begun to do so.175 According to an analysis of corporate political expenditures since Citizens United,
“67% of total independent expenditures in 2010 came from groups „freed‟ by Citizens United”176 and “37% of outside
spending by unions in 2010 came from groups „freed‟ by Citizens United”.177 As persons having unrestricted First
Amendment political speech rights, corporations may apply their political expenditures in a variety of ways. For example, a
corporation is now free to send letters to its employees, such as Koch Industries did just before the November 2010 elections,
advocating votes for specific candidates and warning those employees of the negative effect on everything from their family
to their country if they didn‟t vote in accordance with the views of the owners of Koch Industries.178 Such a letter was
impermissible under the pre-Citizens United political landscape.
One of the concerns raised by the Citizens United decision is that corporations are actually persons like no natural
person in existence. Unlike natural persons, corporations do not have a conscience,179 they do not go to jail,180 they do not
vote, they cannot hold office and they do not possess all of the rights afforded individuals under the Bill of Rights, namely
the protection from self-incrimination.181 By holding corporations‟ political speech rights to be on par with the political
speech rights of natural persons, the Supreme Court has created a supercitizen of immense proportion capable of drowning
out the voice of natural persons in a manner similar to the tendency of monopolies to exert undue influence on the
commercial market. Just as the protection of individual consumer‟s welfare was considered necessary by the Sherman Act‟s
disallowance of monopolies, it is necessary to protect natural individuals‟ political welfare in order to maintain and foster the
fundamental individual rights provided under the Constitution and the Bill of Rights.
Corporate political speech is not necessarily the speech of the shareholders of the corporation, since dissenting
shareholders‟ views are not required to be taken into consideration, but rather the speech of the mangers of the corporation.182
In fact, one criticism of First National Bank of Boston v. Bellotti,183 in which the Supreme Court originally acknowledged
political speech rights for corporations, is that corporate speech is an illusion: “Only individuals can speak, and corporate
speech obscures the fact that managers use corporate assets to convey their own views; the nature of corporate governance is
such that communication becomes managerial speech, unratified by shareholders.”184 While it may not be permissible to
censor the speech of wealthy individuals, “it is permissible to limit the power of individuals to use their ownership or
management of corporations to influence politics.”185 To do otherwise enables the possibility of managers of corporations
stifling the political debate of citizens by enabling roadblocks to their access of each other‟s views.186 It is not a tremendous
leap to conclude that “the living People, if engaged in constitutional politics, would authorize their Article I representatives to
legislate for purposes of preventing concentrations of private economic power from distorting political discourse.”187

The Citizens United ruling did not limit the power of corporations to influence politics; in fact, it gives them a
greater opportunity to influence politics. It has been acknowledged that the political speech allowed in Bellotti was most
likely the reason for the referendum at issue in that case being struck down.188 In other words, once corporate political
expenditures were left unfettered, the corporations‟ political speech was able to directly influence the outcome of the election.
The outcome of the referendum underlying Bellotti, arguably as a direct result of corporate expenditures for political speech
that raise the volume of the political debate and result in a vote favorable to the corporations funding such speech, provides
evidence to support the assertion that the increase in speech via corporate funding is not necessarily fostering the free
exchange of ideas between the citizenry, rather than drowning out opposing ideas of natural citizens through monopolistic
control of the market.
More recently, the Eastern District Court of Virginia not only dismissed an indictment count against a defendant in a
campaign financing case because the underlying statute was determined to be unconstitutional after Citizens United, but also
appears to have extended the Citizens United ruling through its interpretation of the Supreme Court‟s rationale.189 The
District Court decided that Citizens United eliminated any distinction between corporations and natural persons with respect
to political speech and then afforded corporations another step into the realm corporate superpowers by holding that such
elimination means that corporations should be able to make direct campaign contributions within the limits of the Federal
Election Campaign Act of 1971 just as individuals can and found the statute‟s §441b (a) ban against such direct corporate
contributions unconstitutional.190
There is a mechanism in place to provide funding for a corporation‟s political speech using funds contributed by
willing individuals, the Political Action Committee (PAC). PACs are useful because when political speech is funded through
PACs, the speech of the corporation truly remains the speech of natural persons since it is funded by natural persons that
presumably are in agreement with the use of the funds. The use of general funds by corporations results in the contribution
of the money of individuals, the shareholders of the business, being used by the corporation to fund political speech versus
applied to business operations; and it may be speech with which shareholders are not necessarily in agreement. The fact that
the corporation can contribute vast amounts of money from general corporate funds in contravention to the ideals and votes
of the individuals who own the company effectively competes with the voice of those natural individuals.
As noted above,191 the Supreme Court‟s holding in Citizens United is inconsistent with its earlier holding in Garcetti
v. Ceballos.192 In Garcetti, the Court held that “[r]estricting speech that owes its existence to a public employee‟s
professional responsibilities does not infringe any liberties the employee might have enjoyed as a private citizen.”193 In
Citizens United, however, the Court expressed no willingness to restrict the speech of an artificial person when that speech
owes its existence to the professional operation of a corporation. This suggests that the speech of a corporation in furtherance
of its corporate purpose or managerial position is more important than the speech of a natural person in furtherance of his or
her professional responsibilities. Such a proposition is antithetical to the overall importance of the freedom of speech as
provided in the First Amendment. As the Court expressed in New York Times Co. v. Sullivan,194 the protection of speech
provided by the First Amendment “was fashioned to assure unfettered interchange of ideas for the bringing about of political
and social changes desired by the people.”195 Further, “[t]he maintenance of the opportunity for free political discussion to
the end that government may be responsive to the will of the people … is a fundamental principle of our constitutional
system.”196 The protection of free speech was understood to be for the benefit of the people rather than for the benefit of an
artificially created entity speaking for those people, regardless of whether they agree with the entity or not. If the Court holds
that speech in the course of carrying out an individual‟s duties in employment does not warrant the application of free speech
protection, it is unclear as to how it can then extend such protection to the employer itself to fund political speech in
furtherance of such corporations‟ commercial ends.
Conclusion
Corporations in some form existed long before the founding of the United States of America. Over the course of
United States history, as corporations proliferated and grew larger, they were also granted constitutional rights as persons
additional to those originally held by such corporations. While corporations always held property rights and had the capacity
to sue and be sued, other rights and powers, such as Fourteenth Amendment rights, were determined through interpretation in
case law over time. The Citizens United court further extended these corporate powers to include the same unrestricted
freedom of political speech as possessed by natural persons under the Constitution.
Although America has obviously progressed tremendously since 1896, some things remain the same. In 2010,
President Obama could easily have channeled the words of President Jackson from his fifth annual address in 1896 and
questioned whether the ultimate effect of the decision in Citizens United will mean that the citizenry of the United States will
still be able to elect representatives of their informed choosing or whether the unfettered political expenditures of American
corporations will eliminate the ability for our citizens to make decisions based on an unbiased free flow of information that is
able to be heard above the newly freed corporate funded messages in the crowded media stream.197 Suspicion regarding
corporations remains in America despite the apparent unwillingness of this Supreme Court to acknowledge it or to guard
against the further expansion of corporate supercitizenship that could now threaten not only the economic balance of the

country through corporate monopolistic tendencies in the commercial arena, but also through similar monopolistic behaviors
in the political arena given the newly recognized status of corporations as persons enjoying unrestricted rights of political free
speech.
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