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I. INTRODUCTION
Legal wrangling about who may sell wine and to whom they may sell it, is not about the special status and history
alcoholic beverages have had in the United States, although the “special” argument is often used to support legal positions.
Like fights about most regulation, those about wine rules are about economic interests. And, as in fights about most product
regulation, the overlooked constituencies are consumers and mom-and-pop businesses because the members of both groups
do not have the wherewithal to mount expensive political battles against wealthy corporations. 1 In today‟s political debates
about Wall Street versus Main Street, quintessential examples of Main Streeters are small wineries producing expensive
wines in small quantities.
The United States Supreme Court decision in Citizens United v. Federal Election Commission2 created a tsunami of
criticism because it overturned precedent to expand the grant of First Amendment free speech rights to corporations.3 This
article uses the ongoing battle between small wineries and consumers on the one hand, and wholesale distributors of wine,
beer, and spirits on the other, to illustrate the wrong direction that Citizens United takes the country.4
This article briefly reviews the history of alcoholic beverage regulation and the status of the wine industry in the
United States.5 Then the article discusses proposed federal regulation to “undo” the effects of the United States Supreme
Court‟s 2005 decision in Granholm v. Heald.6 The issue in Granholm was whether state laws in Michigan and New York
that allowed in-state wineries to ship wine directly to consumers in the state but required out-of-state wineries to use
wholesale distributors, were unconstitutional.7 The Supreme Court answered that question in the affirmative. The article
also discusses some of the cases that came after Granholm in which courts have had to interpret the extent of limitations on
states to regulate alcoholic beverage sales. Finally, the article puts these political battles in the context of Citizens United,
concluding that corporations can unfairly sway political decisions because of their greater wealth and, therefore, natural
persons who are consumers and small business owners should keep constitutional advantages unless it is clearly and
convincingly true that the framers intended artificial, legally-created entities to enjoy the same rights as natural persons.
II. A BRIEF HISTORY
It is common for people to associate the history of alcoholic beverages in the United States with a Puritanism of
rigid austerity and, later on, with a Prohibition that required abstinence. In fact, the Puritans‟ extreme strictness did not
extend to drinking alcohol.8 The early settlers were very heavy consumers of wine, beer, and rum.9 In the early nineteenth
century, the average American was drinking three times the average today. By the second half of the nineteenth century the
most popular alcoholic beverage was beer.10 In 1862 brewers got together to form the United States Brewers‟ Association to
protect their economic interests11 by opposing excise taxes and the growing temperance movement.12 As the temperance
movement became more successful and taxes on alcohol became the largest single domestic contributor to the federal
treasury, the brewers changed course and became supporters of alcohol taxes.13 By 1915 there were 1,345 breweries in the
United States.14 After the Eighteenth Amendment was repealed, there were only thirty-one brewers left, and their numbers
continued to decline.15 With repeal came the change from Prohibition (which as a practical matter did not prohibit much), to
a myriad of regulations imposed by individual states.16 While the crime industry, like legitimate businesses, began to be
more centralized and commercialized in the beginning of the twentieth century, Prohibition encouraged organized crime to
become national.17
A. The Three-Tier System
Although states use a wide variation of regulatory schemes to control the production, distribution, and sale of
alcoholic beverages, all use a three-tier system that prohibits economic relationships between producers and wholesale
distributors (wholesalers), between wholesalers and retailers, and between producers and retailers. The system originated to
eliminate the evils that arose during Prohibition.18
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During Prohibition, the federal government gave a few distillers permits to manufacture whisky for medicinal
purposes, and so they held a considerable competitive edge after repeal.19 A few additional distillers had purchased trade
names and supplies from old distillers in the event of a repeal.20 Because good whiskey must be aged for four or more years,
and even cheaper whiskey is blended with some aged whiskey, these few foresighted distillers controlled the industry.21 In
1934 the nation‟s nine largest distillers produced more than four-fifths of the nation‟s whiskey.22 Members of Congress
called these distillers a “Whiskey Trust” and worried that the Trust had driven up alcohol prices to unreasonably high levels:
twelve to twenty-four dollars wholesale for a gallon that cost one dollar to produce and store.23
The high prices led to bootlegging and illicit selling that some estimated were responsible for at least half of all
consumption of alcoholic beverages.24 The dominance of a few distillers and brewers also led to “tied-house” arrangements
or vertical integration whereby distillers, brewers, and wholesalers would exert control over retail outlets, particularly
saloons.25 If a saloon keeper agreed to serve only one brewer‟s beer, for example, the brewer would provide furnishings for
the bar, pay for food for customers, pay licensing fees and bribes.26 Legislators were concerned that tied-house increased
alcohol consumption because distillers would require retailers to buy certain quotas and then retailers, in turn, would
encourage customers to drink more.27 Thus, following Prohibition, state legislators enacted three-tier systems which required
strict separation among participants in the alcoholic beverage industry to eliminate criminality, corruption, price-gouging,
and intemperance.28 In fact, organized crime‟s control of the alcoholic beverage industry did not continue after Prohibition.29
B. Wholesalers
The alcoholic beverage industry, particularly the wine segment, has changed dramatically in the last fifty years.
There used to be few producers and many wholesalers, but just the opposite is true now. In 1950 there were approximately
5,000 liquor wholesalers nationwide, whereas by 2003 there were well under 1,000, resulting in some retailers being serviced
by only two wholesalers.30 About ninety-seven percent of all wine sales in the United States pass through wholesalers.31 The
five largest U.S. wholesalers control almost fifty percent of the wine market.32 The three-tier system creates market power
and economic rents for these relatively few wholesalers.33 The more than 6,000 wineries in the United States produce about
7,000 wine brands that have to squeeze through the distribution bottleneck.34 Thus, wholesalers can engage in product tying
or bundling the way that Microsoft does. Were it not for the mandated three-tier system, small wineries could use the
Internet which has made it easy and cheap for producers to reach retailers and consumers on their own.35 Thus, eliminating
the three-tier structure would reduce prices for consumers36 and provide them with more choices, and it would expand
markets for small producers.37 The problem is that wholesalers have had many years to develop their own market power and
political power in order to maintain their position in the alcoholic beverage industry. In the last twenty years, the National
Beer Wholesalers Association (NBWA), for example, has contributed more than $21 million to federal candidates and
political parties, placing it among the top thirty donors.38 Since the Granholm decision in 2005, the NBWA and the Wine and
Spirits Wholesalers of America Inc. (WSWA) and their political action committees (PACs) donated more than $11.55 million
to federal campaigns, an increase of thirty-three percent compared to their contributions during a similar period before the
decision.39
Every state‟s system for regulating the production, distribution, and sale of alcoholic beverages has rules for
wholesalers, but state laws vary in the strength of their protection for the interests of wholesalers. The large amount of
money at stake makes wholesalers big players in both national and state politics. Some examples of state regulations and the
roles of specific wholesalers follow.
1. Wholesalers in Michigan
In Michigan the law makes it nearly impossible for a winery to fire a wholesaler unless a wholesaler commits fraud,
breaches its contract with the winery, or loses its state license.40 Moreover, Michigan‟s franchise law permits wholesalers to
pass ownership of their businesses to family members when they retire or die, guaranteeing family ownership in perpetuity. 41
The Michigan Beer and Wine Wholesalers Association (MBWWA) is a trade group of seventy42 family-owned distributors43
that controls the distribution of more than ninety percent of the wine sold in Michigan.44 It is one of the richest and most
powerful trade groups in Michigan‟s capital.45 In the 2004 statewide election in Michigan, the MBWWA was among the top
ten contributors to the winners in a majority of the Michigan legislative races.46 Its members also gave thousands of dollars
in political contributions to the Michigan governor and attorney general.47 An analysis of campaign finance records indicated
that from 2000 through 2004 the MBWWA‟s PAC hosted at least eighty-three fundraisers for Michigan lawmakers at which
the lawmakers raised almost $500,000.48 The MBWWA PAC donated over $700,000 to candidates in the 2006 election
cycle, making it the fourteenth largest PAC in Michigan.49 All but eleven of the 148 members of the Michigan legislature
serving in 2008 and voting on a bill to prohibit all direct shipment of wine to consumers received contributions from the
MBWWA as did Michigan‟s then governor, attorney general, and secretary of state.50
2. Wholesalers in Illinois

The reputation of alcoholic beverage wholesalers in Illinois is similar to that of Illinois‟ politicians. In 2009 the
federal Alcohol and Tobacco Tax and Trade Bureau (TTB)51 fined ten Illinois wholesalers for giving executives in a large
wine and spirits retail business money and free cases in exchange for favored product placements on store shelves, a practice
that is illegal in Illinois.52 The wholesalers also illegally gave the same retailer lower prices that were not available to other
retailers.53 The TTB fined Southern Wine & Spirits of Illinois, Inc., the largest wholesaler in the state, $225,000; the second
largest wholesaler in the state, Judge & Dolph, Ltd., part of the Wirtz Beverage Group (WBI), $130,000; and eight other
wholesalers for a total of $803,000 in fines.54 Illinois retailers also allege that wholesalers engage in another illegal practice
by paying for expensive leather portfolios for wine lists in exchange for having their wines included in the list. 55 Compared
to the size of the wholesalers‟ businesses, the fines could not be much of a deterrent. WBI is the sixth largest wine and spirits
distributor in the United States with more than $1.5 billion in revenue.56 It has expanded by buying other distributing
companies and now has operations in Iowa,57 Minnesota,58 Nevada,59 and Wisconsin.60 WBI is the distributor in Illinois for
Diageo,61 the world‟s largest producer of alcoholic beverages.62
The family business was started by Arthur M. Wirtz in 1922, and he acquired his first wholesale liquor
distributorship, Edison Liquor, in Wisconsin in 1945.63 His decades-long expansion of the business started three years later
when he acquired Judge & Dolph in Chicago from Walgreen‟s Drug.64 Arthur‟s son, William Wirtz, the owner of the
Chicago Blackhawks hockey team, ran the business until his death in 2007 when he was succeeded as chairman and chief
executive officer by his son, W. Rockwell “Rocky” Wirtz.65 Other family members are also company executives.66 Rocky is
the chairman of the WSWA, the Washington, D.C.-based industry trade group.67 WBI is a member of the Wine & Spirits
Distributors of Illinois which is associated with the Illinois Wholesalers Association PAC.68
Between 1993 and 2004 the Wine & Spirits Distributors of Illinois contributed almost a million dollars to Illinois
candidates for state office.69 Its PAC was a strong proponent of the Illinois Wine and Spirits Industry Fair Dealing Act of
199970 that was known as the Wirtz Bill.71 WBI hired twenty-four lobbying firms using ninety-two registered lobbyists to
promote the bill.72 The Act prohibited any wine or spirits producer from canceling a contract with a wholesaler with less
than ninety days notice regardless of their contractual agreement, but it provided an exception for agreements between a
wholesaler and an Illinois winery.73 Then-Governor George Ryan signed the Act into law on May 21, 1999, and it became
effective immediately.74 By September, Wirtz companies, which then controlled one-third of alcoholic beverage sales in
Illinois, notified their retailers that they would be raising prices.75 An alcoholic beverage retailers‟ group estimated that
wholesalers earned an additional $26 million in profits during the first six months the Act was in effect, an annual return of
7,000 percent on their political contributions.76
In mid-1999, three California wineries notified their Illinois wholesalers that they would be terminating their
distribution contracts.77 In response, the wholesalers filed petitions with the Illinois Liquor Control Commission requesting a
finding that the wineries violated the Act because the termination was in retaliation for supporting passage of the Act.78 The
United States District Court for the Northern District of Illinois enjoined the State from implementing the Act because of the
Kendall-Jackson winery‟s likelihood of prevailing in its lawsuit alleging the unconstitutionality of the Act because the Act
violated the Commerce and Contracts Clauses.79 The Illinois Legislature repealed the Act in 2002.80 After the Granholm
decision, midwest newspapers reported that the wholesalers‟ PAC was suggesting that Illinois should consider banning direct
shipment from all wineries, including Illinois wineries, rather than extending direct shipping privileges to out-of-state
wineries.81 The legislature did not do that, but achieved a compromise between the wholesalers and local wineries by
allowing all wineries, both in-state and out-of-state, to direct-ship only twelve cases of wine per year for consumers‟ personal
use.82
3. Southern Wine and Spirits of America, Inc.
The largest distributor of wine and spirits in the United States is Southern Wine and Spirits of America, Inc.83
Chairman and CEO Harvey Chaplin and his son Wayne Chaplin, the president and COO, own more than fifty percent of the
company.84 On its 2006 list of the world‟s billionaires, Forbes magazine listed Harvey Chaplin as the 645th wealthiest person
in the world with assets of $1.2 billion.85 Southern ships more than 90 million cases of wine, beer, and spirits in thirty
states.86 Between 2003 and 2010, Southern, its subsidiaries, and employees gave almost $3 million to political candidates.87
In anticipation of the Granholm decision, Wayne Chaplin, Southern‟s president, said that rule changes would not eliminate
wholesalers from the alcoholic beverage industry.88 He noted that in California where liberal rules allow wineries to ship
directly to consumers and distilled spirit producers can sell directly to retailers, Southern had still maintained a thirty percent
market share.89
Heavy political spending indicates that wholesalers are not going to accept any risk of diminution in their business
without a political battle. The wholesalers‟ strategic contribution to the Granholm litigation was to support the states in their
rationales for having prohibitions on direct shipping.90 The MBWA‟s chief lobbyist asserted that Michigan‟s prohibition on
direct shipment of wine from out of state guaranteed accurate tax collection and kept minors from access to alcohol. 91 The
MBWA hired the former director of the Michigan Office of Highway Safety Planning to start the Coalition for a Safe and
Responsible Michigan.92 Arguing that a reversal of Michigan‟s prohibitory law could endanger young people, she convinced

Central Michigan State University, Oakland University, Michigan Mothers Against Drunk Driving, the Michigan Association
of Secondary School Principals, and the Michigan Sheriffs‟ Association to join the Coalition.93
C. Wineries
The estimated retail value of wine sales in the United States is about $30 billion.94 There are now more than 6,700
wineries in the United States,95 but the thirty largest wineries account for more than ninety percent of all the wine produced in
this country.96 The leading U.S. producer, E. & J. Gallo Winery, produced 67 million cases in 2008.97 The second largest
producer, The Wine Group, produced 56 million cases in 2008.98 Granholm was not about these wineries because they have
wholesalers who can distribute their products to every retail outlet in the country. Every consumer can have access to Gallo
or Wine Group brands but not to the wines produced by the nation‟s small wineries, often defined as those producing fewer
than 5,000 to 10,000 cases a year.99 In fact, most wineries in the United States produce fewer than 5,000 cases annually.100
Together these small wineries constitute less than two percent of all the wine produced in the United States but a large share
of the wine that costs more than thirty dollars a bottle.101
Granholm was about wineries like those owned by the plaintiffs in the New York case, Juanita Swedenburg and
David Lucas. Swedenburg opened Swedenburg Winery in Middleburg, Virginia on her family farm in 1987. 102 She raised
beef cattle and planted fifteen acres of grapes.103 She produced fewer than 2,000 cases of wine a year and sold more than
ninety percent of it at her winery.104 David Lucas opened the Lucas Winery in Lodi, California in 1978.105 He also produced
fewer than 2,000 cases of wine a year and sold most of it at the winery.106 Both wanted to sell by direct shipping to tourists
who stopped at their wineries and to Internet customers.107 They, and winery owners like them all over the country, do not
have budgets for advertising or wholesale distributors.
A wholesaler‟s share of the retail price of a bottle of wine is typically eighteen to twenty-five percent (more than
twice the cost of the distribution system in the food industry).108 Retailers typically take another twenty-five percent as their
gross profit.109 In Ohio, for example, state law, “to prevent abuses caused by the disorderly and unregulated sale of wine,”
mandates that wine wholesalers charge a minimum markup of thirty-three and a third percent and retailers add a minimum
markup of fifty percent.110 Shortly after the Granholm decision, the vice president of Bedell Cellars on the North Fork of
Long Island in New York noted that his winery received only $120 a case through its wholesalers, but if it sold directly to a
consumer it could charge $240 a case.111 Bedell was then producing about 8,000 cases of wine a year,112 and it had
wholesalers in only seven states.113 Even if small wineries can make a profit after wholesalers and retailers take their shares,
they cannot find wholesalers willing to represent them.114 The general manager of Peconic Bay Winery, another small
business on the North Fork of Long Island, has said that the biggest challenge facing the New York wine industry is
distribution limiting profitability.115 He complained that the larger wholesalers drop small brands even if they represent them
initially, and small wineries cannot survive on the profit margin dictated by wholesalers.116
Only seventeen percent of wineries in the United States have national distribution and fifty-four percent of wineries
attempting to get wholesaler representation in specific states were unable to do so.117 Moreover, national wine publications
are not going to write about wines produced by small wineries if their readers cannot buy them, thereby imposing another
market restriction.118
California producers account for about ninety percent of total wine production in the United States119 with more than
3,000 wineries, about forty-nine percent of all the wineries in the United States.120 Washington State is the second-largest
producer121 with more than 500 wineries.122 New York State is the third largest wine producer123 with about 300 wineries,124
but Oregon has the third most wineries with about 400.125 Five other states have more than 100 wineries: Texas, Virginia,
Pennsylvania, Ohio, and Michigan.126 But every state in the nation now has wineries.127 For example, Missouri, which had
no wineries after Prohibition, now has about seventy-five wineries in seven distinct wine regions.128 About seventy percent
of those wineries produces fewer than 5,000 gallons or 2,100 cases annually.129 Iowa has seventy-two wineries that produce
an average of about 500 cases of wine a year, an increase of about seventy-four percent between 2007 and 2009.130
Colorado‟s first modern winery opened in 1968.131 In 1983 twenty acres of grapes were being cultivated in
Colorado.132 Today there are about eighty wineries with 650 acres of grapes.133 In Indiana, wineries were producing about
15,000 cases of wine in 1989; by 2006 thirty-three wineries in Indiana were producing more than 315,000 cases.134 Between
2001 and 2006 those wineries donated about $2,000 to Indiana politicians, most of it in 2006 from one of the larger wineries
in the state.135 Between 1997 and 2006, the largest wholesalers in Indiana contributed about $313,000 to Indiana
politicians.136
An Internet search will reveal industry association and/or department of agriculture web sites for every state
encouraging consumers to visit wineries. Most of the wineries are like Melville Vineyards in Lompoc, California which
produces between 1,500 and 5,000 cases annually137 or Chamard Vineyards in Connecticut that produces 6,000 cases
annually on its twenty acres.138 These small businesses are part of a growing national industry that is not being served by
state regulations devised in another century to combat problems that are no longer relevant.
D. Internet Business

The Federal Trade Commission (FTC) declared in a report on the direct shipment of wine that its prohibition by
states was “the single largest regulatory barrier to expanded e-commerce in wine.”139 Although it is not clear what
ramifications Granholm has had for e-commerce in general, many commentators have concluded that the decision is a good
thing for Internet businesses as well as for free trade in general.140 One concluded that had Granholm been decided in favor
of the states, there would have been “dramatic negative consequences for the development of interstate commerce,” and that
now Internet sellers of other products might be encouraged to challenge protectionist legislation.141 The direct-shipment-ofwine issue illustrates how technological change can cause shifting transaction costs.142 By using the Internet and eliminating
the wholesaler-middleman to sell directly to consumers, small wine producers can increase their markets, and consumers can
pay lower prices. This process of disintermediation is creating a revolution in the way products are bought and sold.143
Although many small wineries rely primarily on sales at their physical locations to maintain their businesses, it is
their interest in selling and shipping via the Internet that has allowed them to receive some financial support from large
corporations. The Information Technology Association of America, the Internet Commerce Coalition, the Software and
Information Industry Association and other groups interested in e-commerce filed an amicus curiae brief in Granholm
supporting the wineries and consumers challenging state laws.144 Among the corporate members of the amici organizations
were AT&T, BellSouth, eBay, MCI, Time Warner, and Verizon.145 They argued that a national common market envisioned
by the nation‟s founders would be destroyed if states enacted statutes that discriminated against out-of-staters in favor of
local economic interests.146 They urged respect for the importance of the negative Commerce Clause147 “in preventing local
protectionism from undermining th[e] national market and the benefits it brings to consumers and businesses throughout
America.”148
Small businesses have been able in recent times to participate in the national market by using mail order catalogues,
1-800 phone numbers, and the Internet, which has been the most successful method small businesses have ever had of
reaching a world-wide market of customers.149 As for the wine business, Internet sales have been less than ten percent of
direct sales to consumers.150 At least half of wineries‟ direct sales take place in winery tasting rooms, and the two other main
sources of direct sales are wine clubs and mailing lists, most of which are developed in tasting rooms.151
III. THE CARE ACTS OF 2010 AND 2011
In April 2010 then-Representative Bill Delahunt, Democrat of Massachusetts, introduced in the House of
Representatives, for himself and Howard Coble, Republican of North Carolina, Jason Chaffetz, Republican of Utah, and
Mike Quigley, Democrat of Illinois, a bill that would create the Comprehensive Alcohol Regulatory Effectiveness (CARE)
Act.152 The bill had 136 co-sponsors.153 Of the 136, thirty-six percent were from Florida, Texas, Illinois, and Pennsylvania,
although representatives from those states make up only twenty-two percent of the House membership.154 Southern Wine
and Spirits, the largest wholesaler of wine and spirits in the nation, has its corporate headquarters in Florida.155 In Texas,
wholesalers distributed $1.5 trillion worth of beer in 2008; in Pennsylvania, wholesalers distributed $920 billion worth of
beer in 2008.156
The bill was drafted by NBWA staff.157 Its purpose was to undo the implications of the United States Supreme
Court‟s 2005 decision in Granholm v. Heald158 by exempting discriminatory state alcohol laws from Commerce Clause
restrictions.
A. The Granholm Decision
The issue in Granholm was whether state laws in Michigan and New York that allowed in-state wineries to sell wine
directly to consumers in the state but prohibited out-of-state wineries from doing likewise, or made it economically
impractical for them to do so, were unconstitutional.159 Specifically, while both states permitted in-state wineries to obtain
licenses to ship directly to consumers, they required out-of-state wineries to comply with their three-tier systems and sell only
to licensed wholesalers.160
Justice Kennedy, delivering the opinion of the Court, concluded at the very beginning that the states‟ differential
treatment constitutes explicit discrimination against interstate commerce.161 He noted that the winery-plaintiffs were small
wineries that relied on selling directly to consumers because they could not find wholesalers to represent them, and even if
they could, the additional expense would not make the transactions economically viable for them.162 He then described the
laws and litigation in the states.
In Michigan, wineries had to distribute their wine through wholesalers, but there was an exception that allowed
Michigan wineries to obtain wine maker licenses that authorized direct shipment to Michigan consumers.163 The plaintiffs in
the Michigan suit were wine columnists Ray and Eleanor Heald of Troy, Michigan who were joined by Domaine Alfred, a
San Luis Obispo, California winery. They contended that Michigan‟s laws violated the Commerce Clause. The Michigan
Beer and Wine Wholesalers Association joined the State as a defendant, arguing that Michigan‟s regime was a valid exercise
of power under the Twenty-First Amendment.164 The District Court found for the State, and the Court of Appeals for the
Sixth Circuit reversed.165

In New York, too, wineries had to distribute their wine through wholesalers, but there was an exception that allowed
New York wineries to obtain licenses that authorized direct shipment to New York consumers.166 The difference compared
to Michigan is that New York provided a way for out-of-state wineries to ship directly to New York consumers: by
establishing a physical presence in New York, out-of-state wineries could have become licensed New York wineries.167 The
plaintiffs in the New York suit were Juanita Swedenburg and David Lucas and two New York consumers who were wine
enthusiasts who attempted to buy out-of-state wines over the Internet but whose orders were declined by the wineries because
of New York‟s prohibitory law. The plaintiffs won in the District Court, but the Court of Appeals for the Second Circuit
reversed, holding for the State and wholesaler and retailer intervenors on Twenty-First Amendment grounds.168 The Supreme
Court concluded that, in effect, the New York law was as discriminatory as Michigan‟s because it would be prohibitive for a
small winery to establish “a bricks-and-mortar” presence in another state, “let alone all 50.”169
After quickly concluding that “[s]tate laws that discriminate against interstate commerce face „a virtually per se rule
of invalidity,‟” the Court then discussed the states‟ contentions that their direct shipment statutes are saved by section two of
the Twenty-First Amendment.170 The first part of the discussion was a lesson on the legislative and interpretive history of the
Amendment which has been the subject of much conjecture. In 1890 the Supreme Court held in Leisy v. Hardin171 that states
may not regulate the importation of goods, including alcoholic beverages, into one state from another.172 This decision was
an imprecation for the Prohibitionists, and later that year Congress enacted the Wilson Act173 which subjected alcoholic
beverages being transported into a state to the laws of that state.174 Congress did what the Court said states could not do by
themselves. In 1898 the Court again weakened the prohibitory effect of state laws by holding that the Wilson Act applied
only when liquor arrived at its destination in the state, not merely at the state‟s border which would prohibit importation
entirely.175 With the mail-order liquor trade thriving once again, Congress acted to plug the direct-shipment loophole by
enacting the Webb-Kenyon Act176 in 1913.177 States could now prohibit shipments of alcohol to consumers for personal use
as long as alcohol from out of state was treated the same as alcohol from within the state.178 Justice Kennedy noted that
President Taft, on the advice of his Attorney General, vetoed the Webb-Kenyon Act because of the suspicion that a law
authorizing state regulation of direct shipments for personal use was “an unlawful delegation of Congress‟ Commerce Clause
powers.”179 Congress overrode the veto, and the Court, in Clark Distilling Co. v. Western Maryland Railway Co.,180 upheld
the Act recognizing that its purpose was to eliminate the advantage that liquor traveling in interstate commerce would have
over in-state liquor because of the “immunity characteristic [from compliance with state law] of interstate commerce.”181
Justice Kennedy expressed the Court‟s disagreement with New York‟s and Michigan‟s position that the WebbKenyon Act removed all barriers to discriminatory state liquor regulations.182 He emphasized that the Webb-Kenyon Act did
not repeal the Wilson Act which expressly prohibited state discrimination, and if the congressional intention was to authorize
state discrimination against out-of-state liquor, Congress would have repealed the Wilson Act.183 He then went on to discuss
the wording of section two of the Twenty-First Amendment which is similar to the wording in the Wilson and Webb-Kenyon
Acts. He asserted that the Amendment did not allow states to discriminate against out-of-staters, “a privilege they had not
enjoyed at any earlier time;”184 however, he then had to explain away State Board of Equalization of California. v. Young’s
Market Co.,185 in which the Court construed the Amendment as allowing states to treat imported liquors differently from
domestic liquors.186 He rationalized that difficulty by noting that Young’s Market might not be a precedent for the present
case because the opinion said that “„the case [did] not present a question of discrimination prohibited by the [C]ommerce
[C]lause.‟”187 Moreover, the Young’s Market Court did not consider the background of the Twenty-First Amendment, said
Justice Kennedy.188 Finally, Justice Kennedy opined that more recent cases demonstrate that the Twenty-First Amendment
does not overcome the anti-discriminatory requirements of the Commerce Clause.189
The most important precedent is Bacchus Imports, Ltd. v. Dias190 in which the Court specifically stated that the
Twenty-First Amendment does not remove state regulation of alcoholic beverages from a Commerce Clause compliance
requirement.191 In that case the Court described the appropriate method of reconciling the two parts of the Constitution as
trying pragmatically to harmonize federal and state powers by asking whether state principles implicated in any specific case
are sufficiently similar to those underlying the Twenty-First Amendment to outweigh Commerce Clause principles that might
be offended.192 Using that method, the Bacchus Court held that a Hawaii liquor tax imposed on wholesale sales of liquor but
exempting certain locally produced beverages was an unconstitutional violation of the Commerce Clause.193 Justice Kennedy
concluded that Bacchus “forecloses any contention that section two of the Twenty-First Amendment immunizes
discriminatory direct-shipping laws from Commerce Clause scrutiny.”194
B. CARE’s Mechanisms for Avoiding Commerce Clause Prohibitions on Discrimination
Immediately after the Granholm decision, twenty-seven states permitted out-of-state wineries to ship directly to
consumers.195
Congress‟ purpose in the CARE bill was, once again, to provide a means for state regulators of alcoholic beverages
to avoid the Commerce Clause‟s non-discrimination requirement so that in-state producers can ship directly to consumers,
but out-of-state producers have to use wholesalers. The bill itself asserted that among its purposes were ensuring “the
collection of all alcohol taxes,”196 recognizing “that alcohol is different from other consumer products,” and “reaffirm[ing]
and protect[ing] the primary authority of States to regulate alcoholic beverages.”197 Its language amending the Wilson and

Webb-Kenyon Acts made it clear that its real purpose was to allow states to give rights to in-state producers of alcoholic
beverages and then to deny those rights to out-of-state producers in order to protect wholesalers who make large
contributions to their elected representatives.198
Because Justice Kennedy emphasized Congress‟ failure to repeal the Wilson Act, CARE added to Webb-Kenyon the
admonition that congressional silence does not mean Congress is imposing any Commerce Clause barriers on state regulation
of alcohol.199 CARE then permitted even facial discrimination against out-of-state producers as long as states could justify
it.200 That means, of course, that if states trotted out the old stop-teen-drinking mantra, for example, they would be allowed
to discriminate. To make it as hard as possible for out-of-state producers to attack discrimination, CARE accorded state law
“a strong presumption of validity”201 and imposed on out-of-staters “the burden of proving its invalidity by clear and
convincing evidence.”202 Furthermore, state law that “burden[ed] interstate commerce” would be enforced unless out-of-state
challengers could prove
by clear and convincing evidence that the law has no effect on the promotion of temperance, the
establishment or maintenance of orderly alcoholic beverage markets, the collection of alcoholic beverage
taxes, the structure of the state alcoholic beverage distribution system, or the restriction of access to
alcoholic beverages by those under the legal drinking age.203
That is an almost impossible burden for challengers to overcome, especially when the potential challengers are small,
individually-owned wineries and consumers who do not have big-business resources.
Finally, CARE amended the Wilson Act by maintaining the language subjecting out-of-state alcoholic beverages to
the laws of a state into which it is imported, but eliminating the qualifier that allowed regulation only “to the same extent and
in the same manner as though such liquids or liquors had been produced in such State or Territory.”204
C. The CARE Act of 2011
The CARE Act of 2010 bill died, without being voted out of the House Judiciary Committee, when the 111th
Congress adjourned on December 22, 2010. On March 17, 2011 Representative Jason Chaffetz, Republican of Utah and a
CARE sponsor, introduced a revised version of the bill called the Community Alcohol Regulatory Effectiveness Act of 2011
(CARE 2011).205
The purpose of the new bill is the same as the old one, to exempt discriminatory state alcohol laws from Commerce
Clause restrictions so that states can prohibit the direct shipment of wine and other alcoholic beverages from out-of-state
producers directly to consumers, bypassing wholesalers. The new bill, however, takes a more nuanced approach starting with
the name of the bill that substitutes “Community” for “Comprehensive.” For example, CARE 2011 continues to assert that
“alcohol is different from other consumer products”206 and that “it should continue to be regulated by the States,”207 but it
omits language proclaiming “the primary authority of States to regulate alcoholic beverages.”208
CARE 2011, in addition to prohibiting facial discrimination against out-of-staters, also prohibits intentional
discrimination, but changes the qualifier from “without justification”209 to “unless the State . . . can demonstrate that the
challenged law advances a legitimate local purpose that cannot be adequately served by reasonable nondiscriminatory
alternatives.”210 Finally, CARE 2011 eliminated the burden of proof requiring anyone challenging a state alcoholic beverage
law to prove by clear and convincing evidence that the law has no effect on temperance, collecting taxes, underage drinking,
or the alcoholic beverage distribution system.211
D. CARE Acts - Pro and Con
Thirty-eight states allow, with varying rules and restrictions, wine producers to ship directly to consumers.212 Those
are the states targeted by the CARE Acts, supported by wine and beer wholesalers and politicians who have received
financial support from those groups.213 In her testimony in congressional hearings supporting enactment of CARE, Nida
Samona, the chairperson of the Michigan Liquor Control Commission trotted out the old under-age-drinking and
intemperance arguments for state regulation of alcoholic beverages.214 In fact, there is no evidence that ordering wine from
out of state exacerbates either problem. Teenagers and alcoholics do not want to order expensive wine on the Internet and
wait several weeks for it to arrive. Furthermore, the Granholm decision does nothing to limit state regulation of alcoholic
beverages except to require that the Commerce Clause prohibition on discrimination against out-of-staters be followed.215
States can be as restrictive as they like in regulating the sale and distribution of alcoholic beverages as long as they treat outof-state producers the same way they treat in-state producers. It is hard to imagine why ordering wine on the Internet from an
out-of-state winery would be any more harmful to teenagers than ordering wine on the Internet from an in-state winery.
Ms. Samona also invoked the inability of a state to ensure that out-of-staters are paying state taxes and following
other state laws.216 In fact, the tax-collection problem is no worse for wine than it is for any other out-of-state product
purchased on the Internet. States actually have federal help in collecting taxes from, and having all state laws followed by,
out-of-state wine producers because all wine producers are required to obtain a basic federal permit217 which will be denied
or revoked if a producer violates state law.218 If that occurred, the winery would be out of business, so there is a strong
incentive to obey state laws.

The new, post-Granholm argument that Ms. Samona emphasized was that state regulatory systems are “under siege”
by lawsuits designed “to gut effective state regulation of alcoholic beverages.”219 She complained that Michigan has spent
several million dollars to defend such lawsuits.220 The expense argument could be made about every law that prohibits any
kind of discrimination, but few would conclude that, therefore, states should be permitted to discriminate in impermissible
ways. Her real argument is that the Twenty-First Amendment trumps the negative implications of the Commerce Clause, and
Justice Kennedy made that argument clearly untenable.
If the too-much-litigation argument prevailed, states would have no limits on promulgating regulations that gave
commercial advantages to in-state wineries and wholesalers, by requiring, for example, out-of-state wineries to pay special
fees, provide state-mandated labels, reformulate their wines, and set consumer-unfriendly prices.221 Multiply such controls
by fifty, and it becomes clear that many small and medium-size wineries would be forced out of business. It is litigation or
the threat of litigation that pressures state legislators to follow the law. The CARE Acts represents the epitome of state
protectionism encouraged by political pressure of wholesalers‟ political contributions. CARE 2011 would create a situation
that is bad for consumers, bad for the thousands of small wineries across the country, and bad for the national economy.
E. Litigation Following Granholm
Wine regulation cases arising from the Granholm decision, of which there have been about two dozen reported, have
demonstrated that courts are allowing states considerable leeway in regulating alcoholic beverages (as required by the
Twenty-First Amendment), but are judging the real-world effect of regulations to strike down those that violate the negative
implications of the Commerce Clause by discriminating against out-of-state producers.222
The most recent cases suggest that states are still trying to regulate in ways that favor their own wine producers and
wholesalers. It is only through pursuing their rights through the courts that small wineries will be protected under the law.
They certainly cannot match wholesalers in political contributions to legislators. In Family Winemakers of California v.
Jenkins,223 for example, the United States Court of Appeals for the First Circuit had to decide if a Massachusetts statute
enacted in 2006, in response to an existing statute being found unconstitutional following Granholm,224 violated the
Commerce Clause.
Before Granholm, a Massachusetts‟ statute permitted only in-state wineries to obtain farmer-winery licenses that
allowed them to use a combination of distribution methods: through wholesalers, retailers, and shipping directly to
consumers.225 After its invalidation for discriminating against out-of-state wineries, the Massachusetts legislature enacted a
new statute that allows “small” wineries, defined as those producing no more than 30,000 gallons (about 12,000 cases) of
wine annually, to get a small winery shipping license enabling them to distribute their wines in any of the three ways.226
“Large” wineries, on the other hand, must choose between using wholesalers or shipping directly to consumers; they cannot
do both.227 Although the statute is not discriminatory on its face, the First Circuit‟s detailed analysis made it clear that the
statute was, in fact, protectionist and could not pass constitutional muster. First, there are no “large” wineries in
Massachusetts although ninety-eight percent of the wine produced in the United States is produced by “large” wineries.228
The court concluded that the 30,000 gallon limit was chosen very purposefully to include all Massachusetts wineries
and exclude others.229 The court was also convinced of the legislature‟s bad intent because of a concern expressed in debates
for a Massachusetts producer of fruit wine that would soon exceed the 30,000 limit for “small” wineries.230 To eliminate that
problem the law that legislators passed exempted producers of non-grape fruit wine from the cap.231 The court concluded
that the new statute clearly gave a competitive advantage to all Massachusetts wineries (all of which are “small”),
disadvantaging “large” wineries (none of which are in Massachusetts).232 The court looked carefully into the realities of the
three-tier system and noted that only the largest fifty to one hundred wineries have access to wholesalers because of the
distribution “bottleneck.”233 In particular, the small “large” wineries (as defined by Massachusetts) would have a great deal
of difficulty competing because many of them produce higher -priced low-volume wines which are not favored by
wholesalers.234 Because wholesalers have fixed costs for transportation, storage, and handling that do not depend on the price
of the wine, they make a higher profit on lower-priced high-volume wines.235 If the small “large” wineries choose to ship
directly to consumers, then under the Massachusetts law they would be prohibited from using a wholesaler, giving up any
possible access to retailers and restaurants.236 The court concluded that the statute was designed to give a competitive
advantage to Massachusetts wineries.237 In fact, then-Governor Romney vetoed the law and suggested, instead, that all
wineries should be allowed to choose any combination of the three methods of distributing their wines, but the legislature
overrode his veto.238 The First Circuit also held that the Twenty-First Amendment does not protect discriminatory statutes
that are facially neutral, nor does it reduce the level of scrutiny given to such statutes.239
In a similar case in the Sixth Circuit,240 the Kentucky legislature revised its statutes regulating wine sales in response
to Granholm.241 The new statutes explicitly permitted both in-state and out-of-state wineries to apply for a “small farm
winery” (defined as those producing no more than 50,000 gallons, or about 21,000 cases, of wine annually) license which
would allow a winery to ship directly to a consumer if the consumer bought the wine in person at the winery, had it shipped
by licensed common carrier, and limited the amount to two cases per customer per visit.242 The new law also contained
criminal penalties for a violation of these conditions by out-of-state wineries.243 The Sixth Circuit concluded that the inperson-purchase requirement made it financially and logistically impractical for Kentucky consumers to buy wine from out-

of-state small farm wineries that may be thousands of miles away, giving a clear competitive advantage to Kentucky
wineries.244 Moreover, the Cherry Hill plaintiff averred that it cost fifty percent of its profit, or ten to fifteen dollars a bottle,
to use a wholesaler which would give a significant advantage to Kentucky small farm wineries.245 The defendant wholesalers
used the same old underage drinking and tax collection arguments to defend the discriminatory regulations, and the court,
referencing Granholm, noted little evidence that minors ordering wine on the Internet was a problem or that states could not
have non-discriminatory regulations to ensure the collection of taxes.246 The court noted that potential problems could be
addressed in non-discriminatory ways by requiring age-verification upon delivery of wine and by requiring a permit and selfreporting, and utilizing federal remedies.247
On the other hand, while to the Sixth Circuit it was obvious that as a practical matter wineries within the state of
Kentucky had an advantage over out-of-state wineries if the law required an in-person purchase before wineries could
directly ship to consumers, the Ninth Circuit did not see that practical effect at all.248 In deciding whether Arizona‟s small
winery and in-person exceptions to its three-tier requirement was discriminatory, the Ninth Circuit was impressed that
plaintiff Black Starr Farms, a Michigan winery, offered no evidence that the exceptions created “an actual adverse effect.”249
The court refused “to speculate” and take a “leap of faith” to infer such an effect.250 The court cited “the evidence” in the
First Circuit‟s Family Winemakers of California decision251 and the evidence presented by plaintiffs in the Sixth Circuit‟s
Cherry Hill Vineyards decision.252 The evidence as reported in Cherry Hill Vineyards seems very minimal and one of the
lawyers for the plaintiffs was the same in both the Kentucky and Arizona cases, nevertheless, the difference in outcomes
might be explained by a difference in the way the respective plaintiffs put on their cases. Perhaps having Kentucky
consumers aver that they would have bought out-of-state wine but for the in-person requirement253 was particularly
persuasive to the Sixth Circuit and there was no similar testimony in the Arizona case. Nevertheless, it is somewhat peculiar
that the Ninth Circuit discussed and distinguished Family Winemakers of California, a case with a different statutory scheme
at issue, in some detail, but merely cited Cherry Hill Vineyards, a case with the same in-person requirement at issue but the
opposite result.254
The United States Court of Appeals for the Third Circuit decided the last relevant case of 2010, holding large
portions of New Jersey‟s Alcoholic Beverage Control (ABC) Law unconstitutional.255 The plaintiffs in the case, Freeman v.
Corzine,256 were New Jersey wine consumers and a California winery that produces about 12,000 cases of wine a year.257
The plaintiffs alleged that five parts of the New Jersey law were impermissibly discriminatory.258 First, the court concluded
that customers of a class that is being discriminated against can suffer an injury in fact.259 The first statutes at issue allowed
New Jersey‟s small wineries to sell directly to consumers at their wineries and at six salesrooms in other locations.260 Out-ofstate wineries had to use New Jersey‟s three-tier system, selling only to wholesalers.261 The court noted evidence that many
out-of-state wineries tried but were unsuccessful in getting wholesalers to carry their wines, and that others did not try
because they could not afford the cost of using a wholesaler.262 There was also evidence of out-of-state wineries not trying to
get their own wholesaler licenses because it was so expensive.263 The plaintiffs presented evidence that they attempted to
order wine from a number of out-of-state wineries that refused to ship to them because of the ABC Law restrictions.264 The
court held that the plaintiffs came within the “„zone of interests‟” protected by the negative implications of the Commerce
Clause even though they were not directly regulated by the ABC Laws.265 Their interests were to protect interstate
commerce, a primary purpose of the Commerce Clause.266
The Freeman court cited Granholm for the proposition that the three-tier-system is legitimate but that the TwentyFirst Amendment does not trump the Commerce Clause: states may not discriminate in favor of in-state producers in
regulating the direct shipment of wine.267 The Third Circuit also held that New Jersey‟s law allowing in-state wineries, but
not out-of-state wineries, to sell directly to retailers, bypassing wholesalers, was unconstitutional.268 The court also held that
the provision putting a one-gallon cap on the amount of wine that a consumer could bring into New Jersey or requiring a
consumer to get a special permit and pay a fee to bring in larger amounts, was an impermissible burden on interstate
commerce when there was no corresponding burden on intrastate commerce.269 Finally, the court found the ABC reciprocity
provision prohibiting the importation of wine from any state that did not allow the importation of New Jersey wine to be
unconstitutional because it encourages just the kind of interstate rivalries the Commerce Clause was intended to avoid.270
Before the Granholm decision, New Jersey‟s ABC Law allowed in-state but not out-of-state wineries to ship directly
to consumers.271 Anticipating the Granholm decision, the New Jersey legislature changed the law to ban all direct
shipment.272 The Freeman plaintiffs challenged this complete ban, and the court rejected their challenge because the ban was
not discriminatory.273 These cases and the CARE bill indicate that the “war” between small wineries and large wine
wholesalers is far from over. It is therefore interesting to consider what the implications of the very controversial Citizens
United v. Federal Election Commission274 decision may mean for this battle.
IV. THE WINE WARS AS AN EXAMPLE OF THE CITIZENS UNITED MISTAKE
Although the specific facts of Citizens United275 have nothing to do with the political battles between small wineries
and large wine wholesalers,276 these battles suggest why the broad implications of the Citizens United decision are so
dangerous for the democratic process. If the First Amendment requires that the political speech (which includes expenditures

for political ads) of large corporations must be treated the same as the political speech of natural persons, then what chance
do “little guys” with few financial resources have in mounting successful campaigns supporting their positions?
A. The Citizens United Case
The issue in the case was whether section 441b of the Bipartisan Campaign Reform Act of 2002,277 making it a
felony for corporations to expressly advocate for or against a candidate or to broadcast such communications within thirty
days of a primary or sixty days of a general election, was unconstitutional for violating corporations‟ First Amendment free
speech rights.278 The issue arose notwithstanding the Act‟s exemption for corporations‟ PACs which could speak for the
corporations about candidates within the prohibited period.279
Justice Kennedy, writing for the Court, held that section 441b‟s restrictions on corporate independent expenditures
were unconstitutional.280 To arrive at his conclusion, Justice Kennedy had to overturn the Court‟s decision in Austin v.
Michigan Chamber of Commerce,281 a decision from which he had dissented.282 In that case the issue was the
constitutionality of a Michigan law that prohibited corporate independent expenditures for or against candidates for state
office.283 Justice Marshall, writing for the Court in Austin, “found a compelling governmental interest in preventing „the
corrosive and distorting effects of immense aggregations of wealth that are accumulated with the help of the corporate form
and have little or no correlation to the public‟s support for the corporation‟s political ideas.‟”284
Justice Kennedy was not persuaded at all by the anti-distortion argument asserting that “[t]he First Amendment‟s
protections do not depend on the speaker‟s „financial ability to engage in public discussion.‟”285 He also refused to
distinguish, for the purpose of determining First Amendment speech rights, between wealthy individuals and legally created
corporations that under state law had limited liability, perpetual life, tax advantages, the right to disappear in bankruptcy, and
other kinds of special treatment that natural persons do not receive.286 He argued that limiting the political speech of
corporations would cause the “dangerous” result of limiting the political speech of media corporations, 287 refusing to accept
the legitimacy of a media exemption based on the special status the Constitution grants to the press. He further bemoaned the
law‟s banning of the “political speech of millions of associations of citizens,”288 when it is clear that corporate shareholders
have no say at all in which political candidates corporate insiders decide to support or attack.289 He also invoked the small
corporations that would lose rights under the law290 even though their shareholders can easily speak as individuals and are not
likely to be mounting significant political ad campaigns.
Justice Stevens, writing for Justices Ginsburg, Breyer, and Sotomayor in dissent, asserted that it was wrong to insist
that corporations be treated identically to natural persons, noting that corporations cannot vote or run for office.291 Moreover,
regulating speech according to the categorical identity of the speaker, e.g., students, prisoners, military personnel,
government employees, has been accepted as justifiable to protect a legitimate governmental interest.292
Justice Stevens reminded that “the distinctive potential of corporations to corrupt the electoral process [has] long
been recognized.”293 He expanded that idea by noting that the framers and their contemporaries thought that legislatures had
to watch corporations closely and regulate them comprehensively to insure that they used their legal privileges “„consistent
with the public welfare.‟”294 As William Jennings Bryan stated to the Ohio 1912 Constitutional Convention,
The first thing to understand is the difference between the natural person and the
fictitious person called a corporation. … [T]he corporation is the
handiwork of man and created to carry out a money-making policy… A
corporation has no soul and cares nothing about the hereafter… A
corporation has no rights except those given it by law. It can exercise
no power except that conferred upon it by the people through
legislation, and the people should be as free to withhold as to give,
public interest and not private advantage being the end view.295
Congress has distinguished between corporate and individual spending on elections for more than a century.296
Furthermore, the Court has repeatedly supported the idea that corporations and unions have protected political speech when it
is financed by PAC funds from the voluntary contributions of shareholders or members or employees rather than from
general treasury funds over which shareholders and members have little or no real control.297
In addition to limiting the distorting effect of corporate spending on campaign ads, section 441b addressed “„the
governmental interest in preventing [corruption through the creation of political debts].‟”298 Justice Stevens noted “the
myriad ways in which outside parties may induce an officeholder to confer a legislative benefit in direct response to, or
anticipation of, some outlay of money the parties have made or will make on behalf of the officeholder.” 299 Corporations
have vast resources compared to individuals, and there is a substantial body of evidence that when they paid for ads
supporting political candidates, they were given special access after their candidates prevailed in elections. 300 In his 1837
State of the Union address, President Martin Van Buren said,
I am more than ever convinced of the dangers to which the free and unbiased exercise of political opinion–
the only sure foundation and safeguard of republican government–would be exposed by any further
increase of the already overgrown influence of corporate authorities.301

B. Implications for Small Wineries, Large Wholesalers, and Consumers
The wine wars continue because they involve two groups, small winery owners and consumers, that are relatively
large collectively but whose members individually have low economic and political resources. The third group, the alcoholic
beverage wholesaler corporations, has relatively few members, but they are wealthy with substantial economic,
organizational, and political resources to promote their agenda. As the first two groups have become more numerous and
better organized, they have chipped away at economic disadvantages the three-tier regime has imposed on them, most notably
by bringing and winning the Granholm case expanding opportunities for direct shipping to consumers. The result, however,
was quite predictable: the wholesalers got widespread political support for the CARE Act bill that undoes Granholm and
benefits no one but them.
Congress‟ attempts to regulate corporate spending on elections are a recognition that the political playing field
cannot be level when the adversaries are corporations, on the one hand, and on the other, individuals acting as consumers or
as proprietors of small businesses. The Supreme Court has made it clear over the last thirty-five years that there is some First
Amendment protection for corporate speech,302 but the Court‟s current path indicates that its majority now believes that
fictitious corporate “persons” really are the equivalent of natural persons and, therefore, the speech of corporations cannot be
regulated any more strictly than that of real people. The CARE Act bill illustrates why that is an unfortunate interpretation of
First Amendment protection against government control. Corporations have the wherewithal to buy elections for officials
who will support corporate interests against those of all other persons. Corporate political speech represents decisions made
by and the interests of a small group of managers, not their shareholders necessarily. It is corporate PACs that collect money
from employees, shareholders, and others that can actually represent the views of a wide range of willing persons.
Former Chief Justice Rehnquist, clearly a conservative but one who could not be counted on to be mindlessly probusiness, noted that the “Court drew a distinction between the First Amendment rights of corporations and those of natural
persons.”303 He reminded his colleagues that the Court did not grant corporations “„the full measure of rights that individuals
enjoy under the First Amendment.‟ . . . The insistence on treating identically for constitutional purposes entities that are
demonstrably different is as great a jurisprudential sin as treating differently those entities which are the same.”304
The original case granting some First Amendment speech protection to businesses, Virginia State Board of
Pharmacy v. Virginia Citizens Consumer Council305 was a consumer protection case, not a corporation protection case.306
The reason the Supreme Court in that case saw fit to find some constitutional rights for commercial speech was not because
corporations have rights as “persons,” but because the speech at issue, advertising the prices of prescription drugs, was
valuable to consumers.307
What the Citizens United opinion suggests for the wine wars is that the position valuable to society is alcoholic
beverage wholesalers‟ being able to use their great financial resources to influence elections so that they can maintain the
three-tier system of distribution even though its purpose no longer makes sense and benefits no one but wholesalers. In fact,
the position that benefits the nation‟s economy is the one offered by small winery owners who cannot afford distributors and
the three–tier system. All states now provide funding for wineries because they create jobs in rural areas, they keep families
on their farms, they attract tourists, and they raise revenue through alcohol taxes.308 It can take decades for new wineries to
turn a profit, nevertheless, their owners are usually very committed to their businesses, and states see them as a smart
investment.309 While soybean farmers will typically realize $200 an acre, grape growers can expect $4,200 an acre.310 The
former will result in a lost farm; the latter may pay for the farm‟s upkeep. It is difficult to rationalize requiring these
winemakers to use distributors who may not even be willing to represent them and, if they are, will retain such a large
proportion of the price. The only rationale is the wealth and resulting political power of the distributors to maintain the status
quo.
V. CONCLUSION
The decades-old battle between consumers and small wineries on the one hand, and alcoholic beverage wholesalers on the
other should have been winding to a close with the Supreme Court‟s clear decision in Granholm holding that the Commerce
Clause is not completely defeated by the Twenty-First Amendment. States should be deciding that it is good business and
good policy for their consumers, their small wineries, and their own tax revenue to amend the three-tier system in order to
allow small wineries, both in-state and out-of-state, to ship directly to consumers. The under-age-drinking and difficulty-incollecting-taxes arguments against direct shipment have no evidentiary support. The only reasons the battle continues are the
economic interests and the political power of alcoholic beverage wholesale distributors. Citizens United gives wholesalers
another tool to maintain a system that no longer makes sense. In fact, they can pursue their purpose with their PACs. To
give these corporations the same First Amendment protection as natural persons is to start believing legal fictions created for
wholly different purposes. A Slate editor has dubbed this opinion “The Pinocchio Project,” “as the Supreme Court turns a
corporation into a real live boy.”311
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