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Introduction

Electronic discovery (e-discovery) is ubiquitous. Indeed, it has been suggested that in modern litigation all discovery is
electronic,1 insofar as 99 percent of the world‘s information is generated electronically2 and only a fraction is ever converted
to paper. Electronic discovery has become increasingly complex and expensive,3 and in many cases it commences during the
pendency of a motion to dismiss. Nothing in Rule 12 of the Federal Rules of Civil Procedure (FRCP), which governs
motions to dismiss, triggers an automatic stay of discovery prior to disposition of such motions. 4 Likewise, no other rule
triggers an automatic stay. Accordingly, the default situation is that discovery may proceed during the pleading stage of the
approximately 280,000 civil cases that are filed annually in the federal courts.5
A major adverse effect of the burden and expense associated with e-discovery during this stage, which typically lasts for
months,6 is that plaintiffs with non-meritorious cases are able to coerce settlements from defendants who cannot or choose
not to bear such expense. While ―there is no litmus test to identify extortionate settlements or measure how frequently they
occur,‖7 it is clear that they do happen. One indicium is the well-documented phenomenon of vanishing civil trials. A mere
1.2% of federal civil cases ultimately proceed to trial.8 This phenomenon has multiple causes, a primary one of which likely
is the high cost of e-discovery.9
Another indicium is the reported experience of practicing attorneys. According to a 2009 survey by the American Bar
Association (ABA) Section of Litigation, 69.4% of approximately 3,300 responding attorneys agreed or strongly agreed that
discovery is commonly used as a tool to force settlement,10 and 54.3% of respondents agreed or strongly agreed that
discovery about the adequacy of e-discovery responses is used as a tool to force settlement.11 In a separate survey, published
in 2009 by the American College of Trial Lawyers (ACTL) and the Institute for the Advancement of the American Legal
System, 71% of approximately 1,400 responding Fellows of the ACTL agreed that discovery is used as a tool to force
settlement.12
In recent years efforts have been made to confront the numerous problems associated with e-discovery, in the form of
amendments to both the FRCP (in 2006) and the Federal Rules of Evidence (in 2008). Those efforts have not reduced costs
to a significant degree and they fail entirely to address the critical issue of the timing of discovery. Specifically, the
amendments do nothing to curb the problem of extortionate settlements stemming from front-loaded e-discovery costs.
An effective solution to this problem lies in the form of a mandatory stay of e-discovery during the pendency of motions
to dismiss. Since 1995, pursuant to a provision of the Private Securities Litigation Reform Act (PSLRA, Act),13 a mandatory
stay of all discovery during the pendency of motions to dismiss has been imposed in litigation involving alleged violations of
the securities laws, subject to two limited exceptions. The PSLRA‘s mandatory stay of all discovery in securities actions
should be extended to e-discovery in all federal civil litigation while motions to dismiss are pending. Imposition of a
mandatory stay is the most equitable and effective solution to the e-discovery cost problem.
I.

Discovery Proceeds While Motions to Dismiss Are Pending in Federal Court

Contrary to recent suggestions by some commentators,14 and even the United States Supreme Court,15 discovery may
proceed while motions to dismiss are pending in federal litigation, unless the action is governed by the PSLRA‘s automatic
stay of discovery or a discretionary stay has been imposed for good cause under Rule 26(c) of the FRCP.16 The FRCP have
no specific provision about the availability of discovery during the pendency of a motion to dismiss. 17 Rule 26(d)(1) is the
only federal rule to specifically address the timing of discovery and it does not provide that a motion to dismiss must be
decided, or even filed, before discovery commences. It provides that discovery may be taken at any time after the completion
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of the initial discovery conference mandated by Rule 26(f), which must take place as soon as practicable and not later than 21
days before a scheduling conference is to be held or a scheduling order is due under Rule 16(b).18 In turn, Rule 16(b)
requires that a scheduling order be issued as soon as practicable, but in any event within the earlier of 120 days after any
defendant has been served with the initial complaint in the action or 90 days after any defendant has appeared.19 No aspect of
this sequence establishes that a motion to dismiss must be decided, or even filed, prior to the completion of the Rule 26(f)
discovery conference.20 Indeed, Rule 12(i) provides that a court may defer resolving a motion to dismiss until trial.21
The general rule that discovery may proceed while motions to dismiss are pending22 has been repeatedly underscored by
federal courts. The Seventh Circuit has stated that ―[d]iscovery need not cease during the pendency of a motion to
dismiss,‖23 and many courts24 and scholars25 are in accord. Finally, the fact that Congress specifically included a mandatory
stay provision in the PSLRA strongly militates against the notion that the FRCP provide for a mandatory stay in all civil
litigation.26
While there is no automatic stay of discovery in federal actions not governed by the PSLRA,27 Rule 26(c) of the FRCP
authorizes the imposition of discretionary stays, subject to a showing of good cause,28 which is nowhere defined in that rule
or in the accompanying Advisory Committee‘s Notes. It is frequently remarked by federal courts that Rule 26(c) discovery
stays are disfavored.29 Consistent with this prevailing view, courts strictly apply the good cause requirement.30
The mere filing of a case-dispositive motion, or intent to file such a motion, does not constitute good cause.31 Much more
must be shown by defendants, but courts disagree as to what must be shown.32 At least ten similar but non-identical multifactor tests have been devised by federal district courts to determine good cause in connection with Rule 26(c). Most of the
tests focus on the prejudice to the party opposing the stay and the burden on the party resisting discovery, but this focus is not
universal and numerous other factors have been listed by district courts.33
The discretionary use by federal district courts of the multiple, conflicting tests that have been adopted is largely
unreviewable. Neither the grant nor the denial of a motion for stay of discovery pending resolution of a motion to dismiss is
a final appealable order of the district court. In general, federal discovery orders are not immediately appealable final orders
because they do not end the litigation on the merits.34 If discovery is stayed, and then an action is dismissed without leave to
amend pursuant to Rule 12(b) (6), the dismissal and stay can be reviewed, but the standard of review is abuse of discretion. 35
On review, it is extremely unlikely that an appellate court would find that a stay of discovery constituted reversible error.36 If
discovery is not stayed, and then a motion to dismiss is denied, there is no appealable order. If the matter proceeds to trial
and defendant wins, any errors in denying the stay and denying the motion to dismiss will be unreviewable, whereas if
defendant loses at trial any error in denying the stay will be harmless.37
II.

The Burden and Cost of E-Discovery

A decade ago discovery accounted for at least half the cost of civil litigation and in complex litigation the share increased
to 90% in cases in which it was actively employed.38 There is conflicting evidence as to whether these shares have declined
significantly since then, but they remain high.39 Electronic discovery accounts for much of this cost,40 as a function of
several factors. The first factor is the sheer volume of electronically-stored information (ESI), which comes in numerous
varieties41 and is stored on an ever-expanding range of devices and platforms.42 Even a simple dispute can involve millions
of electronic documents.43 The volume of ESI is much higher than with traditional paper documents, in part because the
quantity of e-mails and instant messages (IMs) is so huge. It has been estimated that globally approximately 100 billion emails44 and 12 billion IMs45 are sent daily. The average employee sends and receives more than 135 e-mails each day46 and
large corporations like Microsoft receive 300-400 million internal and external e-mails each month.47 Moreover, by some
measures social networks already rival e-mails in importance. In 2009, time spent on social networks (Twitter, LinkedIn,
Facebook, MySpace, and others) surpassed that for e-mail48 and by 2014 the number of worldwide consumer and business
social networking accounts is projected to reach 3.7 billion, virtually equal to the 3.8 billion worldwide e-mail accounts.49
While courts are just beginning to grapple with this issue, social network activity can be discoverable ESI, at least in certain
circumstances.50
Overall, between 2005 and 2007 the average amount of data stored by a Fortune 1000 corporation grew from 190
terabytes (TBs)51 to 1,000 TBs (one petabyte).52 In the same time period the average data sets at 9,000 U.S. midsize
companies increased from two to 100 TBs.53 In 2000, 70% of corporate records were stored in electronic format54 and by
2008 this share had increased to an estimated 90%.55
A second factor is that discovery of ESI is significantly more complex than discovery of paper documents. 56 This is true
partly because many, if not most, corporations fail to store and organize their ESI in ways that facilitate efficient collection
and review.57 Much ESI is saved on backup tapes to guard against catastrophic computer failure. Backup tape cartridge

characteristics, including large storage capacities, rapid transfer rates, and low power consumption, make tapes an ideal
backup medium in those respects. But they have other characteristics which render them an unfortunate medium for ediscovery. Tapes contain vast amounts of duplicative data58 and are frequently unlabeled and disorganized, rendering difficult
and time-consuming the search for responsive information.59 Data on a tape are not organized for efficient retrieval of
individual documents or files, because the data are generally recorded and stored sequentially. In order to locate and access a
specific document or file, all data on the tape preceding the target must be read first.60 Moreover, much of the information
stored on backup tapes is compressed, difficult to recover, and must be specially processed before it is usable.61 Tapes are
typically restored to hard drives and reformatted so they can be searched for responsive information.62 The estimated cost of
restoration varies considerably, but is usually at least $500-$1,000 per tape.63 Thus, the average cost of collecting,
processing, reviewing, culling, and producing one GB of data has been estimated at between $5,000 and $7,000.64 If a
typical mid-size case produces 500 GB of data, the total production cost will be $2.5 million to $3.5 million.65 Improvements
in technology66 and increased market competition67 have reduced the per-GB processing cost in recent years, but those
savings have been more than offset by the exponential increase in ESI volume.68
The cumulative effect of the foregoing factors is that the vendor and other non-attorney e-discovery market increased from
$1.5 billion in 2006 to $2.8 billion in 2009,69 and was expected to increase another 10-15% in both 2010 and 2011.70 This
estimate excludes costs associated with the review by attorneys of documents for responsiveness and privilege, which can
account for 75-90% of the total cost of producing ESI.71 Document review is regularly performed manually, whether the
information is paper or electronic, and manual review of one GB of ESI (the equivalent of approximately 80,000 -100,000
typewritten pages of text)72 has an estimated average cost of $32,000-$40,000.73
Attorney review for privilege and the preparation of privilege logs constitute the single most costly steps in the ediscovery process.74 This is true partly because electronic documents tend to be considerably more informal, use significantly
more abbreviations and shorthand, and accordingly often are much more ambiguous than their paper counterparts. 75 Such
ambiguity forces additional review time. Costs also multiply when e-mail strings are reviewed and logged. Each e-mail in
the chain may need to be reviewed and logged separately76 insofar as only privileged communications which are adequately
identified may properly be withheld from production of an e-mail chain.77
Costs multiply again when potentially privileged metadata are involved. Metadata are data about data, or information
describing the history, tracking or management of an electronic file. They have no counterpart in the world of electronic
discovery. There are different types of metadata,78 which can include privileged or confidential information and serve to
indicate the date an electronic file was created, its author, when and by whom it was edited, what edits were made, and, in the
case of e-mail, the history of its transmission.79 Depending on the circumstances, metadata showing the date a document was
created, altered or transmitted may be important to a party‘s claims or defenses. Metadata also may be useful to establish
authenticity of a document under the Federal Rules of Evidence and state counterparts.80
The word ―metadata‖ does not appear at all in the FRCP. The Rules are deliberately silent concerning the production of
metadata probably because the Advisory Committee did not feel sufficiently confident to establish a rule in this stilldeveloping area of the law.81 Nevertheless, increasingly litigants seeking the production of ESI also target production of the
accompanying metadata and, if the requests are made sufficiently early in the case, they are generally granted.82 To the
extent that production is required this can significantly increase the cost of e-discovery. The process of extracting and
reviewing metadata to identify and redact privileged information can be very time-consuming and costly.83
Accounting for the range of electronic discovery activities, revenues for the e-discovery industry as a whole, including
records management and litigation-readiness plans, were expected to increase from $9.7 billion in 2006 to $21.8 billion in
2011,84 far out-stripping the vendor e-discovery market. In sum, then, the accelerating cost and importance of e-discovery in
modern civil litigation are undeniable. The next Part of this Article examines whether the 2006 and 2008 Amendments have
capped the rise in e-discovery expense.
III.
A.

The 2006 and 2008 Amendments Failed to Solve the E-Discovery Cost Problem
The 2006 Amendments

The Federal Rules of Civil Procedure were amended in 2006 (the 2006 Amendments) to address the dramatically
expanding importance and cost of electronic discovery.85 Three major changes were made to Rules 26 (which covers the
duty to disclose and general provisions governing discovery) and 37 (which covers the failure to make disclosures or
cooperate in discovery, and sanctions). First, the 2006 Amendments implemented a two-tiered proportionality approach to
the scope of e-discovery. The proportionality principle provides that a party is not required to provide discovery when the

potential benefits are outweighed by the associated burdens or costs. Pursuant to Rule 26(b)(2)(B), a responding party is not
required to produce ESI from sources that the party identifies as ―not reasonably accessible because of undue burden or
cost.‖86 If a requesting party seeks discovery of ESI that is not reasonably accessible, that party has the burden of
demonstrating good cause for production. Courts are required to balance the requesting party‘s need for the information and
its relevance against the burden and expense imposed on the responding party under Rule 26(b)(2)(C)(i)-(iii), but they are
given limited guidance by the Rule and the Advisory Committee‘s Note.87
Proportionality concerns are typically raised in a motion to compel or request for a protective order under Rule 26(c). A
court which orders discovery from inaccessible sources for good cause may specify conditions, the most important of which
is cost-shifting to mitigate some of the cost or burden involved. Prior to the 2006 Amendments there was no universally
accepted framework for shifting the costs of producing ESI. There were three primary tests, derived from three district court
cases of the early 2000s – McPeek v. Ashcroft,88 Rowe Entertainment, Inc. v. William Morris Agency, Inc.,89 and Zubulake v.
UBS Warburg LLC.90 Each of these cases involved, at least in part, requests for ESI that was available only on backup tapes.
McPeek applied a marginal utility analysis and held that the more likely it is that ESI contains information that is relevant to a
claim or defense, the more fair it is that the responding party pay search costs.91 Rowe, a racial discrimination case, went one
step further and listed eight factors to guide courts in deciding whether to shift costs.92 Zubulake, a gender discrimination
case, refined and prioritized the Rowe factors, reduced the list to seven,93 and emerged as the most common, albeit nonuniversal, approach to the cost-shifting issue.94
Amended Rule 26 does not codify any of the foregoing approaches. Indeed, the text of the rule does not even mention
cost-shifting. The Advisory Committee‘s Note includes a list of seven factors that it considers relevant to a determination of
whether good cause exists to require discovery of ESI that is not reasonably accessible.95 That list liberally borrows from
both Rowe and Zubulake but is not co-extensive with either.96
Second, the 2006 Amendments created a ―safe harbor‖ provision in Rule 37(e), pursuant to which, absent exceptional
circumstances, a court may not sanction a party for failing to provide ESI lost as a result of the routine, good-faith operation
of an electronic information system.97 The safe harbor was designed to protect against sanctions arising solely from the loss
of ESI through the routine operation of electronic systems that automatically discard information.98
Third, the 2006 Amendments permit the parties to agree in advance that inadvertent production of privileged materials
does not automatically waive the privilege.99 Specifically, amended Rule 26 endorses the use of both ―quick peek‖ and
clawback agreements. Quick peek agreements allow the requesting party to take a quick ―peek‖ at the producing party‘s ESI
absent any preproduction review. The requesting party then identifies the particular documents it wants produced and the
producing party can limit its privilege review to only those documents. In exchange, the requesting party agrees that it will
not use or claim waiver over documents it examined during the quick peek. Clawback agreements provide that privileged or
protected documents which are inadvertently produced during discovery will be returned, or clawed back, absent waiver of
privilege.
The 2006 Amendments have various features that collectively render them mostly ineffective as a mechanism to
significantly reduce the escalating cost of e-discovery. First, the good cause requirement of Rule 26(b)(2)(B) leaves judges
with slim guidance and virtually unfettered discretion in deciding whether discovery of ESI that is not reasonably accessible
is appropriate. Rule 26(b)(2)(B) does not define the term and it does not provide that good cause equals either the seven
factors identified in the Advisory Committee‘s Note or the limitations in Rule 26(b)(2)(C)(i)-(iii).
Because Rule 26(b)(2)(B) fails to define good cause, it provides no new or additional protection against the rising cost of
e-discovery. In addition, parties may be encouraged to seek broad e-discovery from sources which are difficult and
expensive to search, thus driving up costs for their adversaries.100 This danger is magnified by the ambiguity as to whether
the seven factors are designed to guide the cost-shifting determination, and is reflected in the increasing rarity of cost-shifting
orders following the 2006 Amendments. A 2010 survey found that only 35 federal cases addressed cost-shifting postDecember 1, 2006, and only one of them yielded a contested cost-shifting order.101 The rarity of cost-shifting orders further
minimizes the incentive for parties to limit their discovery requests.102
Second, the proportionality standard incorporated into Rule 26(b)(2)‘s good cause requirement is likely to have little or no
positive impact, based on prior experience with a substantially similar requirement incorporated into Rule 26(b) by
amendment in 1983.103 That requirement, designed to curb discovery abuse of the pre-ESI era, is generally regarded as a
failure, because courts ignored proportionality concerns following the amendment.104 Since modern e-discovery presents a
much broader and deeper array of challenges than did prior paper-based discovery, there is no reason to assume that the 2006
Amendments will fare any better.

Third, Rule 37(e)‘s safe harbor provision has provided little protection to parties or counsel because the provision
provides no guidance on what data must be preserved or the manner of preservation, and judges have tended to give the Rule
the narrow application that the drafters intended. From the promulgation of Rule 37(c) on December 1, 2006 until January 1,
2010, only 27 federal court decisions relating to discovery of ESI in civil cases cited the safe harbor provision.105 Of these
decisions, no more than eight invoked Rule 37(e) to deny sanctions in whole or in part.106 Given the limited protection that
Rule 37(e) provides, parties have no incentive to limit the costly preservation (and production) of all potentially relevant
evidence.
The cumulative result of the foregoing factors is that the 2006 Amendments have not reduced costs to a significant degree.
Only 22.1% of the respondents in a 2010 survey of all U.S. Magistrate Judges reported that Rule 26(b)(2)(B) was frequently
effective in limiting the cost and burden of discovery, and only 19.5% reported that Rule 26(b)(2)(C) frequently limited the
cost and burden.107 Two 2009 surveys of attorneys, limited to those who had dealt with e-discovery cases since December 1,
2006, also found that the new rules were ineffective in reducing costs. Roughly half of all attorneys surveyed by the ABA
and ACTL Reports responded that the 2006 Amendments provide for cost-effective discovery of ESI in less than a majority
of cases.108 And according to the ABA Report, 45.7% of defense attorneys responded that the 2006 Amendments never
provide for cost-effective discovery of ESI.109
B.

The 2008 Amendments

In 2008 the Federal Rules of Evidence (FRE) were amended with the enactment of Rule 502, in an effort to control the
spiraling cost of preproduction privilege review in a discovery world dominated by ESI.110 Rule 502, which is designed to be
read in tandem with Rule 26(b)(5)(B) of the FRCP, addresses the mechanics of privilege waiver for documents subject to
attorney-client privilege and work product protection. Prior to the enactment of this rule there was no uniform approach by
federal courts to determining whether and to what extent privilege was waived upon the inadvertent disclosure of privileged
information,111 and the outcome in any given federal diversity case turned on the applicable state privilege law.112
Rule 502 attempts to standardize the federal approach to determining the consequences of the disclosure of a
communication covered by attorney-client privilege or work product protection.113 Section (a) limits the scope of any waiver
to material inadvertently produced in a federal case or to a federal agency, thereby precluding broad subject matter waiver.
Protection is lost if the producing party intentionally waived the privilege, the disclosed and undisclosed information concern
the same subject matter, and the disclosed and undisclosed information should fairly be considered together.114
Section (b) precludes waiver in a federal or state proceeding for information produced in a federal case or to a federal
agency if the disclosure was inadvertent, the producing party took reasonable steps to prevent disclosure, and the producing
party took reasonable steps to retrieve the material upon discovering the disclosure.115
Sections (c) – (e) are designed to make non-waiver agreements enforceable in subsequent proceedings and against
subsequent parties. Section (c) provides that disclosure at the state level will not waive privilege in a federal proceeding, if it
would not have constituted a waiver in federal court or under that state‘s law.116 Section (d) provides that if a federal court
ordered that a privilege was not waived, the order is binding on all other federal and state court proceedings.117 Section (e)
provides that a waiver agreement entered into by parties in a federal proceeding only binds the parties to the agreement,
unless it is incorporated into a court order.118
Rule 502, while well-intentioned, has a number of drawbacks that collectively limit its cost-saving potential. First, the
genie cannot be placed back in the bottle, and the bell cannot be un-rung. Once privileged information is disclosed to an
adversary it cannot be retrieved -- even if the documents themselves can be clawed-back. Such disclosures have the potential
to dramatically undermine a party‘s ability to effectively litigate a case in numerous respects. The privileged information can
suggest and shape, inter alia, an adversary‘s written discovery requests, deposition questions, witness preparation, settlement
and trial strategy, and trial examination questions.119 Accordingly, prudent counsel may be very reluctant to rely on quick
peek or clawback agreements, with the result that expensive preproduction privilege reviews will continue as before. Not
surprisingly, then, in a 2010 survey of all U.S. Magistrate Judges, more than 80% of the respondents reported that quick peek
discovery is rarely or never used.120 The Magistrate Judges reported that clawback agreements were used more often, but
even so less than one-quarter of them reported that such agreements were used on a frequent basis.121
Second, while Rule 502 permits disclosure of privileged information, the rules of professional conduct do not, absent
fully-informed consent by the client. Rule 1.1 of the ABA‘s Model Rules of Professional Conduct, which provide a template
for the ethics codes of many states, requires a lawyer to use diligence and care in representation.122 Entering into non-waiver
agreements, absent client consent, could constitute a violation of this provision, if privileged documents are produced and
that production materially damages the client‘s case.123

Third, while Rule 502(b) eliminates waiver for inadvertent disclosures when the disclosing party has taken reasonable
steps to protect the privilege, the uncertain scope of what constitutes such steps vitiates the available protection. The
Advisory Committee‘s Note refers to the five-factor test124 previously used by most federal courts,125 but the test is not
codified by Rule 502. Moreover, courts have divergent views of what is reasonable, and they focus on and weigh the
relevant factors differently. This was true before Rule 502 was enacted and it remains true following enactment.126 The
result is that steps taken in one case may suffice to avoid waiver, but the same steps may be insufficient in another case.127
The cumulative result of the foregoing factors is that the 2008 Amendments have not reduced costs. In a 2009 national
survey of general counsel or senior litigation counsel from approximately 300 corporations, 93% of respondents reported that
Rule 502 had not resulted in any cost savings to their companies,128 and none of the respondents reported that Rule 502 had
produced significant savings.129
The foregoing discussion demonstrates that the 2006 and 2008 Amendments have done remarkably little to curb the
exponentially growing cost and burden of e-discovery. Most importantly, the Amendments fail to address the timing of ediscovery. They do nothing to curb the practice of imposing onerous e-discovery obligations on parties before motions to
dismiss are resolved.130 The optimal way to solve this problem is to impose a stay on e-discovery pending disposition of
motions to dismiss. The PSLRA discovery stay provides a successful model for such a solution. The next Part of this Article
discusses the PSLRA stay and its utility as a model for application in all federal civil litigation.
IV.

The PSLRA Discovery Stay

Prior to 1995, when the PSLRA was enacted, defendants in federal securities cases were required to participate in
discovery during the pendency of motions to dismiss. Defendants could avoid discovery only by moving for a protective
order, requesting a stay, and showing good cause under Rule 26(c) of the FRCP. 131 Such motions were typically denied.132
The playing field was substantially modified with the enactment of the PSLRA. The Act provides, in relevant part, that ―[i]n
any private action arising under this chapter, all discovery and other proceedings shall be stayed during the pendency of any
motion to dismiss, unless the court finds upon motion of any party that particularized discovery is necessary to preserve
evidence or to prevent undue prejudice to that party.‖133
The Act‘s legislative history indicates that Congress included the mandatory stay provision for two primary reasons. The
first was to prevent plaintiffs from filing securities class actions with the intent of using the discovery process to force a
coercive settlement.134 The cost of discovery in class action securities litigation can be extraordinarily high, in both dollars
and business resources, with coercive settlements being a likely result. Moreover, discovery costs in securities litigation are
highly asymmetrical, borne largely by defendants.135 Thus Congress recognized that ―[t]he cost of discovery often forces
innocent parties to settle frivolous securities class actions.‖136 The second justification was to prevent plaintiffs from
commencing securities litigation as a vehicle in order to conduct discovery in the hopes of uncovering a sustainable claim.137
The PSLRA‘s stay applies equally to discovery of parties and non-parties138 and whether or not the litigation has been
commenced by individual plaintiffs or as a class.139 Absent application of one of the statutory exceptions the stay is
mandatory. Thus, according to a majority of courts, so long as a motion to dismiss by any defendant is pending, or even
contemplated,140 discovery (expedited or otherwise) is stayed for the entire case, even if there are multiple defendants, some
of whom have had their motions to dismiss denied and/or have answered.141
Three years after the PSLRA was enacted Congress reinforced the mandatory stay when it enacted the Securities
Litigation Uniform Standards Act of 1998 (SLUSA).142 This statute authorizes federal courts to stay discovery proceedings
in any private actions in state court (class actions or not)143 as necessary in aid of their jurisdiction or to protect or effectuate
their judgments in actions subject to PSLRA stays.144 The Seventh Circuit has noted that the purpose of a discovery stay
under SLUSA is ―is to prevent settlement extortion—using discovery to impose asymmetric costs on defendants in order to
force a settlement advantageous to the plaintiff regardless of the merits of his suit.‖145
There are two statutory exceptions to the PSLRA‘s mandatory stay. The first is when particularized discovery is
necessary to preserve evidence. This exception presents a high hurdle for plaintiffs to clear. Congress itself cited a single
viable example of required preservation--the deposition of a terminally ill witness146--and that situation was already covered
by the FRCP.147 Other scenarios will not clear the statutory hurdle. For example, the risk of document destruction in the
usual case likely is too low to convince a court to lift the stay, given the possibility of civil and criminal sanctions and the
alternative less costly remedy of an order prohibiting destruction.148 In order to satisfy the standard the plaintiff must
demonstrate that the loss of evidence is imminent and not merely speculative.149 Accordingly, the mere fact that defendant
debtor corporation faces possible liquidation or reorganization does not suffice to establish imminent document destruction.
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If the subject documents already have been produced to the government or an investigating entity, then usually no risk of
loss exists.151
Plaintiffs have been only marginally more successful with the second statutory exception to the mandatory stay, which is
when particularized discovery is necessary to prevent undue prejudice to the party seeking relief. The requirement of
particularized discovery has been accurately described by several courts as ―nebulous‖152 and courts have differed greatly in
their definition of a particularized discovery request under the PSLRA.153 Moreover, neither the statute nor the legislative
history indicates what may constitute ―undue prejudice.‖ In the absence of statutory and legislative guidance the majority of
federal courts to consider the issue have construed the standard to require that plaintiffs seeking relief from the stay show
exceptional circumstances involving improper or unfair treatment amounting to something less than irreparable harm.154
The most commonly asserted basis for a claim of undue prejudice is the existence of parallel litigation, or criminal or
regulatory investigations, that have required class action defendants to produce documents to other plaintiffs, the government,
or an investigating entity.155 Parallel investigations are common.156 Notwithstanding their frequency, or in part because of it,
plaintiffs seeking modification of the PSLRA‘s mandatory stay for the purpose of permitting them to obtain documents that
have been produced to government regulators and investigators usually fail.157 District courts presented with applications for
modification in this situation have typically, but not always, concluded that undue prejudice has not been shown.158 Courts
have refused to lift the stay while simultaneously acknowledging that granting plaintiffs‘ applications would not frustrate the
PSLRA‘s goals. Specifically, district courts have refused to lift the stay where parallel SEC or DOJ investigations have
revealed that plaintiffs‘ claims may be meritorious. Courts have rejected the argument that the PSLRA‘s policy goal of
preventing plaintiffs from filing frivolous strike suits would not be thwarted under such circumstances.159
The outcome with respect to parallel litigation has been mixed. Courts sometimes accept the argument that whereas the
primary function of the stay is to eliminate the high cost of discovery before the potential merits of a securities fraud case are
assessed in connection with a motion to dismiss, that cost is sharply reduced when defendants already have found, reviewed,
and organized the requested documents in parallel litigation,160 or where plaintiff offers to pay defendant‘s costs to produce
the documents. Other courts have rejected the same argument.161
The PSLRA discovery stay has been successful in achieving its two primary objectives and that record of success suggests
that an extension of the stay to all federal civil litigation also is likely to be beneficial. Extension of the stay to preclude ediscovery during the pendency of motions to dismiss is likely to achieve the following benefits.
First, a mandatory stay is likely to result in significant cost-savings, by deferring e-discovery until after meritless claims
have been dismissed. Cost savings will be greatest where complaints are dismissed with no leave to amend, but savings also
will results from partial dismissals that narrow the claims and scope of relevant discovery. A narrowed cope of discovery
probably can be expected to result in fewer and less costly discovery disputes. The Federal Judicial Center found that each
reported type of dispute over ESI increased a party‘s overall litigation costs by 10%, even after controlling for other case
factors. This was true for both plaintiffs‘ and defendants‘ reported costs.162 Fewer disputes will mean lower costs.
Second, by significantly reducing front-loaded discovery costs, a mandatory stay is likely to decrease the coercive
pressure that defendants presently face to settle cases prior to disposition of motions to dismiss. The reduced pressure to
settle has been observed in securities litigation following the enactment of the PSLRA163 and a similar reduction can be
expected in other civil litigation.164
Third, a stay is likely to decrease the incidence of frivolous civil litigation. Recent research establishes that frivolous
securities litigation has declined, post-PSLRA,165 and this decline might be expected to be mirrored in non-securities cases.
In short, the same policies that justified adoption of the PSLRA stay also justify extension of that stay to e-discovery in all
civil cases in federal court, and the same advantages can be expected to ensue. Given the significant benefits described
above, it is unsurprising that support among attorneys for a stay is high. In a 2010 survey of 403 senior corporate counsel,
79% of the respondents in U.S. companies agreed that the U.S. rules of civil procedure should be modified to limit ediscovery in civil actions.166 And a clear majority of the more than 3,300 attorneys surveyed in the 2009 ABA Report agreed
that there should be an automatic stay of discovery in all cases, pending determination of a threshold motion to dismiss.167
V.

Twombly and Iqbal

For the reasons indicated above, enactment of a mandatory stay of e-discovery during the pendency of motions to dismiss
in all federal civil litigation is likely to have significant salutary effects. But do the benefits outweigh the costs? The most
significant potential negative effect is preclusion of meritorious litigation. In this regard it is imperative to consider Twombly

and Iqbal. In Twombly, decided in 2007, the United States Supreme Court overruled its 50 year-old decision in Conley v.
Gibson168 and established a new standard for pleading in federal court. Conley held that a complaint should not be dismissed
for failure to state a claim ‖unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim
which would entitle him to relief.‖169 Twombly re-wrote that standard in a 7-2 decision. The Supreme Court, confronted with
a consumer class action initiated against local telephone carriers for allegedly conspiring to inflate charges and inhibit market
entry of rival firms in violation of federal antitrust law, concluded that Conley was ―best forgotten as an incomplete, negative
gloss on an accepted pleading standard‖170 which had ―earned its retirement.‖171 Conley‘s standard was replaced in Twombly
with a requirement that a pleading set forth ―enough facts to state a claim to relief that is plausible on its face.‖172 Two years
later the Supreme Court held in Iqbal that the Twombly pleading standard applies to all civil cases, and not just antitrust
cases.173 Neither decision defines plausibility or specifies what factual allegations would comprise a plausible claim.174
The Supreme Court‘s motivation for adopting a stricter pleading standard in Twombly was a need to require some level of
plausibility ―lest a plaintiff with largely groundless claims be allowed to take up the time of a number of other people, with
the right to do so representing an in terrorem increment of the settlement value.‖175 The Court repeatedly emphasized the
high costs of discovery, particularly in private securities and antitrust litigation,176 and underscored the ―common lament that
the success of judicial supervision in checking discovery has been on the modest side.‖177
Twombly and Iqbal undeniably have been influential, but probably less so than many critics have suggested.178 It is true
that Twombly is on-track to become the most-cited Supreme Court case of all-time, unless it is surpassed by Iqbal. By
March 2010 Twombly, decided in 2007, already ranked No. 7 on the all-time list of Supreme Court cases most frequently
cited by federal courts and Iqbal, decided in 2009, already ranked No. 76. By comparison, Conley, decided 50 years before
Twombly, ranked No. 4.179 And Twombly and Iqbal have been the subject of a flood of academic commentary,180 much of it
negative.181
Twombly and Iqbal have been criticized on a range of grounds, the primary one of which is that the new stricter pleading
standard will significantly increase the incidence of pre-trial dismissals and thereby restrict access to justice for plaintiffs
with meritorious civil claims.182 To date, however, the empirical evidence does not support the notion that dismissals have
significantly increased.183 In particular, while a major concern of some critics has been that Twombly and Iqbal will serve to
bar civil rights cases,184 a study conducted by the Administrative Office of the United States Courts in 2009 and updated in
April 2010 examined the 94 federal district court dockets and found no significant increase in dismissals of civil rights cases.
During the nine-month period after Iqbal was decided in 2009 only 16% of filed civil rights employment cases were
dismissed, as compared to the 20% that were dismissed in the nine months prior to Twombly in 2007. The results were
somewhat different for ―other civil rights cases,‖ but not dramatically so. For this category 25% of all filed cases were
dismissed during the nine-month period after Iqbal, compared to the 20% that were dismissed during the nine-month period
prior to Twombly.185
These results likely overstate the significance of dismissals because they do not reveal whether motions were granted with
or without leave to amend, and, if with leave, whether the case continued with an amended complaint.186 Other studies with
smaller subsets of data have found more significant increases in post-Iqbal dismissal rates, but much of the increase is
explained by grants of motions to dismiss with leave to amend.187 Moreover, even if the statistics from the Administrative
Office do establish a modest increase in dismissals of non-employment civil rights cases, they certainly do not confirm or
even suggest an increase in the dismissals of meritorious cases.
A December 2010 review of cases applying Twombly and Iqbal performed for the Federal Civil Rules Committee and
Standing Rules Committee concluded that ―the case law to date does not appear to indicate that Iqbal has dramatically
changed the application of the standards used to determine pleading sufficiency.‖188 Instead, application of Iqbal has been
context-specific. Under this approach courts apply the Iqbal analysis more leniently in cases where pleading with more detail
may be more difficult. For example, courts have continued to emphasize that pro se pleadings (which are increasingly
common in federal court)189 are evaluated more leniently than others, and they continue to find pleading on ―information and
belief‖ to be appropriate when permitted under applicable civil procedure rules and relevant case law.190 Courts also continue
to provide leave to amend when motions to dismiss are granted. An example is antitrust litigation. A 2010 study found that
motions to dismiss were granted post-Twombly in 65.3% of 170 antitrust cases filed in federal court. But most of these
decisions dismissed the complaint at issue without prejudice, were adjudicating a previously amended complaint, or
dismissed the complaint but granted leave to amend.191
Twombly and Iqbal are consistent with this Article‘s central argument, which is that e-discovery should be stayed in civil
cases pending the resolution of motions to dismiss, and, according to recent empirical evidence, those cases have not resulted
in a significant increase in dismissals. But even if Twombly and Iqbal have not yet operated to bar access to the federal
courts for plaintiffs with meritorious claims, are they more likely to do so in the future, if e-discovery is stayed while courts
resolve motions to dismiss? Probably, yes. Recent research has concluded that the PSLRA, which codified both a discovery

stay and tightened pleading standards, has operated to bar some meritorious securities claims 192 and a similar effect might
well result if a discovery stay is widely applied in civil cases.
For several reasons, however, it is likely that such an adverse effect would be limited. First, the proposal set forth herein
does not suggest a stay of all discovery pending resolution of motions to dismiss. It merely suggests a stay of e-discovery.
Under this proposal the parties still would be permitted to engage in traditional paper-based discovery, depositions, and
physical and mental examinations, consistent with the FRCP. Moreover, as some commentators have noted, the decreasing
severity of information asymmetries between plaintiffs and defendants have made informal methods of investigation cheaper
and more effective, thereby reducing the importance of taking formal discovery prior to the disposition of motions to
dismiss.193 As one example, in Twombly ―much of the information that was relevant to the ultimate disposition of the case
was publicly available to both parties at the outset of the litigation.‖194
Second, the proposal does not even suggest a stay of all e-discovery. Rather, the two statutorily recognized exceptions to
the mandatory PSLRA stay would be extended to all civil litigation. Plaintiffs could seek to have the stay lifted if
particularized discovery was necessary to preserve evidence or to prevent undue prejudice. While it is true that plaintiffs in
securities actions generally have failed to have stays lifted under either of those exceptions, their failure is due in least in part
to the unduly narrow construction federal district courts have given to the requirement to show undue prejudice. If an ediscovery stay is extended to all civil litigation, but courts acknowledge that the stay should be lifted where parallel litigation
or investigations reveal that plaintiffs‘ claims may have merit, the danger that access to the courts will be blocked can be
minimized.
Third, given the absence of empirical evidence establishing that Twombly and Iqbal have resulted in a significant increase
in the dismissal of meritorious claims, there is little reason to assume that an e-discovery stay will add more than
incrementally to such dismissals. A Memorandum prepared in October 2009 for the Advisory Committee on Civil Rules
noted: ―[I]t is difficult to determine from case law whether meritorious claims are being screened under the Iqbal framework
or whether the new framework is effectively working to sift out only those claims that lack merit earlier in the
proceedings.‖195
Fourth, it seems likely that whatever modest increase in dismissals of meritorious cases may occur will be significantly
out-weighed by the benefits that will flow from a stay.
Conclusion
Pursuant to the Federal Rules of Civil Procedure discovery proceeds while motions to dismiss are pending, absent
imposition of a discretionary stay. A common effect of this phenomenon is that plaintiffs with non-meritorious cases can
compel defendants to incur massive discovery expenses before federal district courts ever rule on motions to dismiss. Much
of this expense stems from the need to engage in electronic discovery, which dominates discovery in modern litigation. The
overall effect is that plaintiffs with non-meritorious cases are able to extract extortionate settlements from defendants who are
unwilling to incur the expense associated with electronic discovery at the onset of an action. The Federal Rules of Civil
Procedure were amended in 2006, and the Federal Rules of Evidence were amended in 2008, in an effort to address ediscovery issues. That effort has failed to resolve the cost problem. Costs have not been reduced to a significant degree and
the timing of discovery has not been addressed at all. The most effective solution to the problem of electronic discovery
during the pendency of motions to dismiss is a mandatory stay of such discovery.
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