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ABSTRACT
The downturn in the economy has caused an increase in two areas: consumer bankruptcy
filing rates and unemployment. It is clear in the literature that unemployment is a cause of
consumer bankruptcy. What has become an issue, particularly in light of increased
bankruptcy filings and unemployment, is the impact of an individual‘s status as a debtor or
former debtor on their ability to obtain employment in the private sector. More and more
private employers are using bankruptcy status as a tool in the hiring decision process. The
use of bankruptcy status in the hiring decision process may actually lead to longer periods of
unemployment and higher bankruptcy filing rates. This paper explores the legal
ramifications of private employers using bankruptcy status as a tool, as well as the reasons
the use of bankruptcy status may actually be beneficial in some hiring contexts.
I. INTRODUCTION
Most prudent employers engage in some type of background check or investigation of job applicants. In fact,
background checks are a critical part of the hiring process.1 The benefits are self-evident. The reasons range from the need of
employers to weed out applicants that have a history of unlawful or irresponsible behavior which may be an indicator of work
performance, to efforts to protect the safety of the workplace, and to minimize negligent hiring claims2 in the future.3 For
example, if a bank is hiring tellers, a thorough background investigation will help screen out applicants that have been
conviction of crimes, such as embezzlement.4 Or if a firm is hiring an accountant and a pre-employment investigation would
have revealed accounting irregularities in the potential employee‘s prior positions, then the hiring firm may very well be
liable if problems arise in the future.5
The scope of the investigation varies a great deal. Some firms conduct limited in-house investigations and others
have very extensive investigations with the retention of outside private investigators.6 With the Internet the availability of
information is much more accessible for virtually all employers. For example, ―Googling‖ prospective employees can
provide a vast amount of private information.7 In fact, at least one-half of U.S. employers utilize the Internet in the preemployment screening process.8
Pre-employment investigations often wander into thorny areas such criminal checks and examination of the
applicant‘s credit report.9 It is generally permissible for criminal convictions to be considered as part of the hiring process10
when the records are related to and considered a business necessity.11 Likewise, as long as the employer complies with the
Fair Credit Report Act,12 as well as applicable state laws,13 examination of the credit report is a permissible practice and
offers rich information about the applicant.14 The credit report can provide information to employers including verification
of social security numbers, prior employment, evaluate honesty and accuracy of information in resumes, and other detailed
information may be gleamed from the credit report.15
The credit report or other aspects of a background investigation may reveal a bankruptcy case of a prospective
employee. The treatment and weight of this information on the hiring decision varies from employer to employer. Some
companies consider a past or present bankruptcy in the hiring process. And some businesses have a company policy in place
of not hiring individuals with bankruptcies on their credit report.16
There is a concern that policies that use bankruptcy as a determinative factor in hiring, although it may advance the
interest of the employer, it will have a detrimental impact an individual‘s fresh start afforded by the Bankruptcy Code.17 The
discharge under the Code18 is needed to facilitate the fresh start,19 a primary purpose of the Bankruptcy Code.20 To
implement this fundamental goal, the Code provides certain protection from discrimination to individuals who are debtors or
were debtors,21 particularly in the employment arena. The Code provides different protections in the employment arena
depending on whether the actor involved is a governmental agency22 or a private employer.23 Arguably, the interest of
employers conflicts with, if not the statutory language of the Code, the spirit and intent of anti-discrimination provisions
applicable to private employers. Certainly the ability to find gainful employment, if cut off due to bankruptcy status or
history, would limit a person‘s fresh start.
The Bankruptcy Code contains anti-discrimination provisions of debtors and former debtors. Many suits have been
brought against prospective employers for not hiring the individual based on bankruptcy. Virtually all cases, except for one,
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have found that the hiring decision of private employers is not protected under the Bankruptcy Code.24 The statutory analysis
of these Courts is straightforward25 and most do not delve into the public policy that supports such decisions. In fact, there
are sound policy reasons for permitting discrimination in this context. To date, little has been written advocating this
practice, whereas a great deal has been written arguing for expanding the bankruptcy anti-discrimination provisions to
include hiring either through legislation or caselaw. And, recently arguments have been raised that even if such practice is
permitted under bankruptcy law, it may violate Title VII.26
This paper fills the gap in the literature and offers strong reasons supporting an employer‘s decision to base hiring
decisions, at least in part, on bankruptcy status or history. This position is less than popular and certainly a politically
incorrect position to take, but none the less, there are valid bases for considering bankruptcy status in the hiring process.
Following this Introduction we examine the Bankruptcy Code anti-discrimination statutory framework. Section III provides
an analysis of potential Title VII claims in using bankruptcy status in the hiring process and Section IV considers relevant
state law. The policy rationales and reasons for using bankruptcy status are offered in Section V. Section VI provides the
Conclusion and considerations for employers to avoid violating Title VII when using bankruptcy status as a screening tool.
II. BANKRUPTCY CODE FRAMEWORK AND ANALYSIS
Section 52527 of the Bankruptcy Code provides protections to individuals against some discriminatory actions by
employers.28 The protections afforded depend on whether the employer is a private or governmental employer.29
Governmental employers are subject to the requirements of § 525(a) which provides as follows:
(a) ... a governmental unit may not ... deny employment to, terminate the employment of, or
discriminate with respect to employment against, a person that is or has been a debtor under
this title or a bankrupt or a debtor under the Bankruptcy Act, or another person with whom
such bankrupt or debtor has been associated, solely because such bankrupt or debtor is or has
been a debtor under this title or a bankrupt or debtor under the Bankruptcy Act, has been
insolvent before the commencement of the case under this title, or during the case but before
the debtor is granted or denied a discharge, or has not paid a debt that is dischargeable in the
case under this title or that was discharged under the Bankruptcy Act.30
The protections afforded under this section are quite broad. Discrimination is prohibited in hiring, termination and other
aspects of employment if the employer is a governmental unit.
Private employers are subject to the requirements of § 525(b) which provides as follows:
(b) No private employer may terminate the employment of, or discriminate with respect to
employment against, an individual who is or has been a debtor under this title, a debtor or
bankrupt under the Bankruptcy Act, or an individual associated with such debtor or bankrupt,
solely because such debtor or bankrupt(1) is or has been a debtor under this title or a debtor or bankrupt under the
Bankruptcy Act;
(2) has been insolvent before the commencement of a case under this title or during
the case but before the grant or denial of a discharge; or
(3) has not paid a debt that is dischargeable in a case under this title or that was
discharged under the Bankruptcy Act.31
Section 525(b) clearly applies to termination, but what absent is any reference to hiring as under § 525(a).32 What is
problematic is the statutory phrase ―with respect to employment‖ as this may, under a broad reading, arguably include
hiring.33 However, the broad reading fails when basic tenants of statutory construction are applied to § 525. The Third
Circuit Court of Appeals recently analyzed the issue and found:
Section 525(a) provides that the Government may not ―deny employment to, terminate the
employment of, or discriminate with respect to employment against‖ any person that has
been bankrupt. (emphasis added). In § 525(b), on the other hand, Congress omitted the
language prohibiting a private employer from ―deny[ing] employment to‖ a person that has
been bankrupt. As the Supreme Court stated in Russello, ―[w]e refrain from concluding here
that the differing language in the two subsections has the same meaning in each. We would
not presume to ascribe this difference to a simple mistake in draftsmanship.‖34
Recently, both the Fifth Circuit Court of Appeals35 and the Eleventh Circuit Court of Appeals36 joined with the
Third Circuit on this issue. In fact, all courts, except for one,37 have found that bankruptcy can be used in the hiring decision
process by private employers without violating the Bankruptcy Code.
III. TITLE VII
Although the use of a job applicant‘s bankruptcy status may not run afoul of the Bankruptcy Code, there may be
issues that arise under Title VII. Title VII, of the Civil Rights Act of 1964,38 as enacted, prohibited intentional employment

discrimination based on ―race, color, religion, sex or national origin.‖39 The 1964 Act did not expressly prohibit
unintentional practices that resulted in discrimination.40 After 1964 the courts interpreted Title VII broadly so as to include
both intentional discrimination, i.e. disparate treatment, as well as practices that resulted in discrimination, i.e. disparate
impact.41 In 1971 the Supreme Court, in Griggs v. Duke Power Co,42 interpreted Title VII ―to prohibit, in some cases,
employers‘ facially neutral practices that, in fact, are ‗discriminatory in operation.‘‖43 The Civil Rights Act of 199144
codified Griggs and expressly provides for disparate impact claims.45 A plaintiff can show an unlawful employment practice
if it is demonstrated that the employer used ―a particular employment practice that causes a disparate impact on the basis of
race, color, religion, sex, or national origin and the respondent fails to demonstrate that the challenged practice is job related
for the position in question and consistent with business necessity...‖46
There is a growing concern that using bankruptcy status as a proxy for employment hiring decisions may give rise to
disparate impact claims.47 If the employment practice excludes individuals in a protected class, such as blacks or Hispanics,
from employment, without any basis for relying on bankruptcy status for the job in question,48 a disparate impact claim under
Title VII may be viable.
The EEOC expressly recommends avoiding pre-employment inquiry into bankruptcy, absent such information being
essential to the position. EECO prohibited practices provides:
Inquiry into an applicant's current or past assets, liabilities, or credit rating, including
bankruptcy or garnishment, refusal or cancellation of bonding, car ownership, rental or
ownership of a house, length of residence at an address, charge accounts, furniture
ownership, or bank accounts generally should be avoided because they tend to impact more
adversely on minorities and females. Exceptions exist if the employer can show that such
information is essential to the particular job in question.49
To date, there do not appear to be any EEOC cases based on employing bankruptcy status. However, the EEOC has
stepped up prosecution of disparate impact cases recently, particularly in the economic status area pertaining to the use of
credit history. Bankruptcy status or history is not that far removed. In late 2010 the EEOC filed suit against Kaplan Higher
Education for the practice of rejecting job applicants based on credit history.50 The policy is argued to not have any
justifiable business necessity and result in a discriminatory impact on blacks, and thereby, violate Title VII.51 The case is in
the early phase of litigation. Even so, it is not a very far leap for the EEOC to bring the use of bankruptcy status or history
into this type of litigation.
IV. STATE EMPLOYMENT AND OPPORTUNITY LAWS
Even if a prospective employer does not violate the Bankruptcy code or Title VII, caution must be used to ensure
that there are no state-level equal employment opportunity laws in place that prohibit using bankruptcy as part of the hiring
decision process. For example, three states, Hawaii, Illinois, and Oregon place prohibitions on the use of credit reports and
credit histories in their hiring of employees. In Hawaii employers cannot discriminate based on garnishments or
bankruptcy.52 The Hawaii statute recites such a prohibition ―unless the information in the individual‘s credit history or credit
report directly relates to a bona fide occupational qualification…‖53
The Illinois act also provides that the prohibition does not prevent the utilization of one‘s credit reporting history
if a satisfactory history is a bona fide requirement for a position or for a particular group of one‘s employees. The Illinois
statute goes on to explain that for a credit history to be a bona fide occupational requirement one of the following must be
present: state or federal requirement that the person in the position be bonded; the position involves custody or a lack of
supervision with regard to cash or marketable assets of $2,500 or more; signatory power over assets of $100 or more per
transaction; management position controlling the business; access to personal, confidential and financial information, assets
or security information of the state or nation; the state requires a credit history as a bona fide occupational requirement and
the applicant‘s credit history is required or exempt under state and federal law.54
The Oregon law makes it unlawful to use or obtain information in a credit history of an applicant unless the
information is substantially job related and the reason for such use is disclosed to the prospective employee or employees in
writing. Exceptions are made for the following: employers of federally insured credit unions and banks; if the use of such
history is mandated by state or federal law; certain public safety officers; the information is substantially job related and the
employers need for such information is disclosed to the employee or prospective employee in writing.55
V. RATIONALE FOR CONSIDERING BANKRUPTCY STATUS
Finding the right employee is not always easy.56 Hiring the wrong individual is quite costly for employers as they
have to go through the hiring process again.57 Effective hiring requires finding the best candidates for a particular position.58
This requires ensuring that selection criteria match the hard and soft skills needed in the position.59 The job description
should be carefully written to match skills needed.60 The soft skills needed, such as responsibility and honesty, are more
difficult to detect in the hiring process. A past bankruptcy may indicate deficiencies in soft skills or in attributes the

employer seeks. A past bankruptcy may serve as an indicator—in effect a proxy—of characteristics that an employer simply
may not want in a prospective employee.
Just as with credit checks, bankruptcy status should not be a litmus test,61 but it can provide valuable information.
Credit checks can show how a person handles their finances.62 For example, large debts from numerous sources can indicate
information about judgment or ability of a person to manage their financial affairs.63 This information may be relevant to
certain positions involving cash, employer finances or property.64
Bankruptcy status or history can indicate many of these same things that credit history does. It may indicate ―that
the debtor is a poor manager; faces imminent personal or business instability that threatens its ability to fulfill its contracts or
to do her job; is subject to financial pressures that will be conducive to blackmail or other financial temptations; or other
similar problems.‖65 However, as others have correctly recognized, these come close to stereotypes which may hold true and
untrue in certain situations.66 Nevertheless, the information is valuable to employers and it should be within their discretion
on how to use the information.
For example, a past bankruptcy may show a person is irresponsible. Some debtors simply live beyond their means
and get caught up in the trap of consumer credit. This behavior may indicate a lack of maturity, judgment or irresponsibility.
Perhaps, a single prior case may not show this, but what if the applicant has had two, three, four or more cases. At some
point reasonable inferences about maturity, judgment and irresponsibility should be able to be drawn by a prospective
employer.
A great deal may be revealed with a closer examination of a bankruptcy case. For example, the information in the
bankruptcy case may indicate dishonesty. What if on the face of Schedules I & J it shows the applicant‘s budget is prima
facie implausible? If it does not show dishonesty in the schedules, it certainly shows a lack of maturity, judgment and
discipline, that an employer may want in an employee. What if the in the prior case there were dischargeabilty actions based
on fraud67 and some debts were not discharged? This would be most relevant in jobs in which employees will be entrusted
with the employers assets. What if the debtor had a non-dischargeable debt for a willful and malicious injury?68 Not all bad
behavior will rise to level of criminal conduct. Some may result in civil liabilities and be revealed in an adversary proceeding
contesting the dischargeablity of a debt.
They type of debt may indicate something. For example, what if most of the debts are gambling debts? Addictive
personalities may be attributes that a potential employer would be interested in. What if the debt was largely unpaid income
taxes or trust fund taxes? This would be of interest to positions of trust. What if the debt was largely unpaid domestic
support obligations? The failure to honor this obligation may indicate certain characteristics that an employer may not want.
Granted the type of employment position at issue will go a long way to indicate whether the information inferred
from the bankruptcy is relevant to the hiring inquiry. Consider the bank teller example from the introduction. Assume the
criminal component of the background check revealed no criminal history, but the credit report showed a bankruptcy or two
and a pattern of delinquent accounts. Certainly that would be relevant in hiring someone, albeit a bank teller, that will be
entrusted with valuable assets. Reasonable inferences should be permissibly drawn by the employer to allow them to
determine if the bankruptcy history is a factor that is determinative.
VI. CONCLUSION
Under the Bankruptcy Code, private employer screening policies that use bankruptcy as a factor are not illegal.
Arguments made under the Bankruptcy Code that such screening policies by private employers are illegal are not supported
by the appellate caselaw and run contrary to basic statutory construction arguments.69 Even if the anti-discrimination policy
that supports a fresh start should outweigh the interests of employers, that is an issue for Congress, not the courts. As the
Supreme Court has written in another context: ―[a]chieving a better policy outcome-if what petitioner urges is that-is a task
for Congress, not the courts.‖ 70
Although there is little exposure under the Bankruptcy Code, employers must be cognizant of other potential legal
issues. Title VII and state-level EEO concerns are valid and any policy using bankruptcy in the screening process must be
clearly linked to the underlying job. Employers must weigh what bankruptcy status may reveal in the screening process with
the costs of ensuring a fair application of that screening tool. Ensuring that the screening tool does not have a disparate
impact or that there is a valid business reason for the tool is challenging. Employers may want to only employ bankruptcy
status after interviews and/or conditional offers. Credit checks are typically conducted at this stage by employers that use
them and this will limit the potential adverse impact since applicants are not blindly screened out because of the bankruptcy
status.71 However, the rich information that can be revealed from bankruptcy, bankruptcy status may be a valuable tool in
some hiring contexts.
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