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ARTICLE ABSTRACT 

 Employee mobility as a conduit for knowledge transfer to a business competitor has become an increasing source of 

concern for many employers in the modern business environment where the skills, relationships, and knowledge embedded in 

a firm‘s employees has become an important source of competitive advantage. Employers may seek to restrict the post-

employment mobility of their employees to address this concern through the use of various legal mechanisms. Accordingly, 

policymakers are increasingly asked by employers and employees to address these concerns by adjudicating disputes in the 

courts and in legislatures, despite not having a full ethical grounding for these policy decisions. We first analyze the 

incentives and preferences of employers and employees related to employee mobility and then examine three legal 

mechanisms used to address employee mobility: covenants not to compete, the inevitable disclosure doctrine, and garden 

leave. We then review the business ethics implications of each mechanism and make recommendations for the policy makers 

based on property rights, utilitarian and fairness perspectives. 
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THE LAW AND ETHICS OF RESTRICTIONS ON  

AN EMPLOYEE’S POST-EMPLOYMENT MOBILITY
+
 

 

employment opportunities, an idea recognized by both California law and public policy. We respect trade 

secrets, and will defend ourselves against these claims.1 
 

[E]very Man has a Property in his own Person. . . The Labour of his Body, and the Work of his Hands, we 

may say, are properly his.‖2  

 

I. INTRODUCTION 
The skills, relationships, and knowledge bound up in a firm‘s employees have long been recognized as a source of 

important competitive advantage.3 Yet as companies increasingly rely on the strength of their human capital – in other words, 

their employees – for generating revenue, the potential economic harm done by departing employees who move to a 

competitor can become increasingly severe. As a result, firms are keen to use all available legal tools to restrict the post-

employment mobility of their valuable employees, even as public policy may be shifting toward prioritizing employee 

mobility.4 This tension in the modern workplace also has business ethics implications as employers, employees, and 

competitors navigate these conflicting economic incentives and policy goals. 

Recent news reports about Bank of America, simultaneously the United State‘s largest lender and deposit holder, 

emphasize this human capital management reality. The financial press reported that in an apparent response to the loss of ―a 

financial adviser with $5.9 billion in client assets to a rival‖ some high value employees of the bank‘s U.S. Trust private 

clients division received notice that there would be a new term of employment imposed on them. In advance of their usual 

bonus payments the employees were told they must sign a new ―garden leave‖ provision to keep their jobs.5 The additional 

contract clauses changed the previous terms such that ―[a]dvisers who previously could leave after two weeks notice now 

must remain for 60 days and are forbidden from soliciting clients for a total of eight months.‖6 One observer, the president of 

an executive search firm, assessed the employer‘s actions this way: ―They‘re sending the message, ‗Make no mistake, you 

will incur our wrath, this is not a place you want to leave‘.‖ She then cautioned that, ―[i]t‘s very rare that a company would 

have garden-leave provisions for producers, and I think this could backfire if people view it as draconian.‖7 The efforts were 

reportedly taken by the wealth management unit ―to stem defections as rivals jockey to manage money for high-net-worth 

individuals.‖8  

In contrast to an employer‘s fears of employee mobility that transfer valuable knowledge to competitors, the ease of 

changing jobs in the U.S. can be an important way for an individual to advance her career and increase her earnings.9 In 

difficult economic times, however, a prospective employee‘s leverage to negotiate the terms of employment may be 

diminished alongside a corresponding increase in the negotiation position of employers.10 While the parties are likely 

concerned with the usually negotiated terms of employment such as salary and benefits, an underappreciated issue is that of 

restrictions on the employee‘s post-employment career mobility. In exchange for even an entry-level job, an enthusiastic and 

eager-to-please new employee may casually agree to a restrictive covenant that will have significant, unforeseen, and 

potentially damaging career consequences in the future.  

When it comes to restrictions on an employee‘s post-employment freedom to take any new job she may choose, 

employers and employees interests are often in sharp conflict. In these common instances the courts, sometimes with 

assistance from legislatures, must balance concerns of fairness, choice of vocation, freedom of contract, economic efficiency, 

the public interest, knowledge transfer, and business realities. While courts routinely adjudicate these disputes over employee 

mobility, what are the ethical justifications for choosing one outcome over another? There are obviously tradeoffs inherent in 

any contract between an employer and an employee in which the parties bargain over the work required and the 

compensation provided for that work. Yet, does the law adequately protect employee freedoms while allowing employers to 

protect their hard-earned competitive advantage? Does the law favor one party over another in this instance? What is best 

from a societal standpoint? Should the law favor one party, and if so, what are the underlying principles to support that 

potential imbalance? Moreover, what are the ethical implications of an employer‘s decision to restrict the future employment 

choices of an employee? Also, of the available options and justifications for restricting an employee‘s freedom of 

professional movement, which options have the most ethical and practical grounding – and why? 

While these questions persist, to date there has been little guidance for courts and policy makers on what ethical 

considerations surround post-employment legal restrictions on employee mobility. A broad view of why these legal tools and 

their attendant moral implications are increasingly important for employers comes initially from business law and 

employment law scholars, who in the last decade or so have focused on the fast-evolving nature of the employment 

relationship. Some of the consistent themes inherent in this body of research are the importance of technology and knowledge 

management for business advantage, alongside a trend toward individualized contractual relations between employees and 

their employers in a changing American employment market. For instance, Katherine V.W. Stone has explored the ―new 

psychological contract‖ between employers and employees.11 Kenneth Dau-Schmidt has examined the role of technology12 

and labor contracting in the modern workplace.13 Terry Dworkin and Elletta Callahan have detailed the use of nondisclosure 
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agreements and measured their effectiveness against other attempts to restrict information, including covenants not to 

compete.14 Joan Gable and Nancy Mansfield have also looked at the legal implications of the ―cyberspace workplace‖ where 

workers often work remotely through the use of new technologies.15 Michael Garrison and John Wendt have also specifically 

looked at the policy implications and emerging trends in restrictions on employee mobility.16 

Another assumption in this evolving workplace is that employees are mobile and that the old paradigm of long term 

and even lifetime employment with one employer is gone.17 A fast moving and competitive labor marketplace has replaced 

the old employer-employee arrangement. This new dynamic has been called a ―high-velocity labor market, particularly in the 

high-tech sector.‖18 In this context there has also been criticism of legal rules that impede the ease of mobility and the speed 

of this labor market.19 Moreover, the impending new RESTATEMENT OF EMPLOYMENT LAW is further evidence that both legal 

scholars and practitioners are currently debating the roots and underlying values of the U.S. employment laws, including 

legal rules that directly implicate employee mobility.20 

 This paper seeks to add a new dimension to this debate by examining the law and ethics aspects of three modern 

mechanisms for restricting an employee‘s post employment mobility to a competitor or the founding of a competing 

enterprise. The paper is structured as follows. Part II below presents the background and discusses the motivations and 

incentives for employers to restrict the professional mobility of their former employees. Next, Part III discusses the law and 

the associated public policy concerns of three legal mechanisms for restricting post-employment mobility: covenants not to 

compete, the doctrine of inevitable disclosure, and garden leave. Part IV provides a business ethics critique of these 

mechanisms from cost-benefit, property rights, and fairness perspectives. Part V then presents recommendations for policy 

makers related to balancing the competing interests involved in restricting employee mobility, as well as suggestions for 

additional research. Finally, Part IV provides a brief conclusion. 

 

II. BACKGROUND ON EMPLOYEE MOBILITY RESTRICTIONS 

 Employment mobility is generally supported by public policy and favored by employees in today‘s economy. 

Nevertheless, there are valid reasons why employers have an interest in managing their current and former employee‘s ability 

to be professionally mobile. This section considers these sometimes conflicting interests together with some of the over-

arching policy issues with legal constraints on employee mobility.  

 In general, the economic mobility of employees ensures their personal freedom to pursue a livelihood of their 

choice, in the position where their capabilities will be most productive, and where they are most likely to achieve success.21 

Society benefits from maximized productivity, as well as the dissemination of skills and knowledge which can contribute to 

innovation.22 In recent times, freedom of mobility has become increasingly more important for employees, as the new 

psychological employment contract has done away with the security of long-term employment, pay and promotions based on 

tenure, and generous pensions for retirement.23 Instead, as employees bear the risks of economic cycles, save for their own 

retirements, and are paid only what globalized markets will bear, their efforts must be focused on developing the worth of 

their own human capital in order to ensure the marketability of their labor.24  Indeed, marketing their labor by switching jobs 

seems to have a large impact on financial success. A recent economic study found that among college graduates, those 

making three job changes at optimal points in their career gained wage increases amounting to as much as thirty-two 

percent.25 On the other hand, restricting employee mobility can have the effect of depressing wage levels.26  

 To place this discussion in a contemporary context, we consider the fast-paced modern business world where much 

of the business and technology know-how is held by a firm‘s employees.  As high technology and knowledge usage has 

become increasingly important, firms have come to rely on their employees (in other words, human capital) for their 

competitive advantage. Firms need to manage the risk of losing this advantage, particularly when those valuable employees 

depart to work for a competitor.  

A recent example from the technology sector drives this point home. The Wall Street Journal recently reported how 

Google, Inc. unveiled its Google Wallet and Google Offers concepts in advance of a summer 2011 product launch.27 Like 

other recent Google ventures into the mobile device market with its Android operating system, these technology products go 

beyond the company‘s original core search engine and advertising business model. The so-called digital wallet ―will let 

consumers with Android smartphones pay for goods and services or receive coupons and offers by waving the phone in front 

of a special reader at the checkout counter.‖28  

 On the same page of the business section that day it was also reported that eBay and its PayPal division filed a 

lawsuit against Google in a matter related to the exact same mobile-payments business activities.29 Specifically, eBay claims 

―that Google poached two senior executives….who then recruited other employees from eBay [and that] those employees 

used PayPal trade secrets to develop Google digital commerce products.‖30 The lawsuit alleges in particular that one of the 

former executives ―transferred digital documents outlining PayPal's mobile-payment and point-of-sales strategies just days 

before leaving the company for Google. EBay says those documents were critical to its mobile-payments strategy.‖31 In 

leaving eBay, the executive took not only his personal inalienable human capital, but he also allegedly misappropriated trade 

secrets and shared them with a competitor, breached his fiduciary duties, and violated an agreement to not solicit fellow 

employees.32  
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 This vignette illustrates a modern day dilemma concerning worker mobility that arises for the employers, 

employees, competitors, and policy makers involved. In a fast moving business world where knowledge and the individuals 

who create and use that knowledge are key sources of competitive advantage, the legal mechanisms available to employers 

have become more important than ever. Indeed, because of this importance and the impact on individual freedom of mobility, 

the underlying normative justifications relied on by courts and legislatures are also of great importance. To establish the 

motivations and stakes involved with issues of employee mobility this part reviews why employers have huge incentives to 

attempt to control when their workers end the employment relationship and where they move afterwards. 

As a strategic matter, employers will seek a sustainable competitive advantage over their business rivals.33 To the 

extent that human capital is a source of sustainable competitive advantage in its business model, a firm will compete by 

excluding the human capital of their employees from use by competitors. In effect, a strategic employer may want to treat the 

human capital (i.e., the employee) as a rivalrous and excludable private good. For instance, a technological advantage may 

come to a firm in the form of a piece of factory machinery, which belongs exclusively to the firm that owns it. Those 

ownership rights mean that other firms can be excluded from the use of that machinery. The technology in the machinery 

may be patented to gain a time-limited monopoly to exclude others from utilizing it. Or the unique and valuable technology 

or a process used to create a tangible product may be kept secret with some effort to qualify as a trade secret.  

However, human beings are obviously not some sort of transferable technological commodity owned by firms. An 

undeniable prohibition on slavery or involuntary solitude makes it clear that employees are free to leave a job, under at-will 

employment or under an employment contract, and cannot be forced to work.34 While employed, the individual owes a 

fiduciary duty of loyalty to the employer.35 This duty of loyalty will provide the employer with some comfort (and potential 

legal recourse if violated) that an employee will not engage in activities like competition to the employer‘s detriment. 

Employers will, however, seek to use other legal means to impact the ability of their workers to leave and engage in 

damaging competition. 

An initial tactic for employers is to claim ownership of a piece of knowledge in a way that it can be separated from 

the employee and, thus, restricted from use by that employee without permission.36 Examples of proprietary knowledge 

ownership held by an employer would be patent rights or, perhaps less defined, rights in propriety trade secrets. Both patent 

protection, with all of its formal requirements and federal approval, and trade secret law, which arises circumstantially and 

requires specific requirements, are separate areas of law outside of the employer-employee relationship.  

It is also true that knowledge is not bounded in the same way as other economically exploitable assets. 37 Because 

business-valuable knowledge can be easily diffused and may lose value as it becomes dispersed, employers may try to restrict 

access to information such as trade secrets, and they may be more comfortable with doing that by contract.38 In addition, 

employers will also make efforts to protect other proprietary information that may not rise to the level of a protectable trade 

secret, such as a client list.  

Using contracts to achieve competitive advantage,39 employers may utilize a variety of contractual tools to manage 

what, from their perspective, is undesirable knowledge diffusion. Short of directly impacting employee mobility by contract, 

as discussed below in the context of covenants not to compete and garden leave, employers may use contracts to supplement 

the default legal framework for trade secret protection in their jurisdiction.  For example, employee-executed nondisclosure 

and confidentiality agreements are contractual provisions that restrict the transfer of information and are beyond the default 

rule of an employee‘s duty of loyalty.40 These agreements seek to stop knowledge flows to competitors; however they do not 

by themselves restrict an employee from engaging in competition or necessarily address employee mobility. In addition, 

unlike some contractual restrictions such as covenants not to compete, ―[c]onfidentiality agreements…are enforceable even in 

states in which anti-competition clauses are prohibited.‖41 Based on the background in this section on employer motivations 

to restrict knowledge transfer, the next section lays out three legal mechanisms that directly address a former employee‘s 

freedom of mobility.  

 

III. LEGAL MECHANISMS FOR RESTRICTING EMPLOYEE MOBILITY 
 In this part we examine three illustrative legal mechanisms used by employers to restrict the freedom of post-

employment mobility of their workers. In turn we discuss each concept along with the relevant legislation and case law that 

further explains how the mechanism is applied in various jurisdictions. This descriptive discussion sets the stage for Part IV 

where the business ethics and philosophical analysis of each concept leads to subsequent conclusions about the best use, if 

any, of these legal tools. 

A. NONCOMPETES 

The most widely used contractual tool for restricting an employee‘s post-employment mobility is the covenant not to 

compete.42 The covenant not to compete (also called a non-competition agreement or, simply, a noncompete) comes in two 

types; where restrictions on post-employment competition with the employer is agreed to by either a former employee or by a 

former owner, who has sold the goodwill of the business.43 In either instance, the contract restricts, for a specified time and 

scope, the otherwise legally permissible activities of the individual. By definition, the noncompete is a contract between an 

employer and an individual employee that goes beyond the default rules of an employee‘s fiduciary duties while in a current 
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employment relationship. While noncompete enforcement is, on its face, an anti-competitive tactic, courts will allow 

enforcement when the restrictions are reasonable and legitimate business interests are being protected.44  

 Thus, for instance, the New York Court of Appeals has pointed out that, ―[i]n general, we have strictly applied the 

rule to limit enforcement of broad restraints on competition‖ and in specific cases ―limited the cognizable employer interests 

under the first prong of the common-law rule to the protection against misappropriation of the employer's trade secrets or of 

confidential customer lists, or protection from competition by a former employee whose services are unique or 

extraordinary.‖45 As is the case in New York, some states will evaluate whether an employee possesses such an extraordinary 

skill and expertise that a strict imposition of post-employment restrictions is necessary to protect the employer from unfair 

competition.46 Not all litigated cases require such expertise and knowledge on the part of the employee.47  

In the vast majority of jurisdictions that do enforce noncompetes, courts will use a reasonableness test. A standard 

articulation of the reasonableness standard comes in the New York Court of Appeals case of BDO Seidman v. Hirshberg.48 

There the court stated the common reasonableness test as follows:  

 The modern, prevailing common-law standard of reasonableness for employee agreements not to compete applies 

a three-pronged test. A restraint is reasonable only if it: (1) is no greater than is required for the protection of the 

legitimate interest of the employer, (2) does not impose undue hardship on the employee, and (3) is not injurious to 

the public [citation omitted]. A violation of any prong renders the covenant invalid.49
 

The majority of United States jurisdictions will enforce noncompetes to some extent.50 Research shows that the 

majority of states have what can be construed as a moderate level of noncompete enforcement.51 There are, however, a few 

states where there is a virtual ban on noncompetes.52 Most famously, California has a strong, long-standing stance in favor of 

employee freedom that disallows noncompetes and the state‘s courts have continually upheld the ban based on public policy 

grounds.53 However those jurisdictions that allow post-employment noncompete enforcement will apply some version of the 

reasonableness test coupled with an evaluation of the stakeholders‘ interests.54 Enforcing states use the reasonableness test to 

balance the rights of several stakeholders: the parties to the contract (i.e., employees and employers), as well as considering 

the policy impact and the public interest.55  

While noncompetes arose in common law, there is a trend among many states to codify their noncompete policy.56 

Several states are currently contemplating noncompete legislation, most notably the Commonwealth of Massachusetts57 and 

the State of Illinois.58 While some states ban noncompetes by statute such as California,59 others have legislation outlining 

permissive boundaries for noncompetes, such as Texas.60 Other states disfavor noncompetes or ban them with significant 

exceptions such as Colorado.61 In addition, new research related to the effects of noncompetes has started to create a picture 

of the role of these mobility-inhibiting contracts, which further sheds light on the possible economic role of restricting 

employee mobility.62 

The post-employment implications of noncompete enforcement are clear for affected employees.63 These workers 

are limited, at least for an amount of time and a geographic or topical scope that a court finds to be reasonable, from going to 

work for a competitor of their former employer or starting a competing business. While an employee who is subject to an 

enforceable noncompete is prohibited from moving to a new position that is contrary to the terms of the contract, the 

employer has, at least in theory, already provided its consideration to support the agreement. 64 In other words, the former 

employer does not normally have any additional obligations once the terms of the noncompete are triggered by the 

termination of employment.  

 Again, it is important to note that policy makers acknowledge that noncompetes are, on their face, anti-competitive 

and would normally be unenforceable as against public policy.65 Accordingly, most state courts will allow a covenant not to 

compete, but ―only if it is necessary to protect a legitimate business interest, reasonably limited in time and space, and 

consonant with the public interest.‖66 While the details vary by jurisdiction, legitimate protectable business interests may 

include investments in training and building the employee‘s reputation, confidential and proprietary information such as 

customer lists strategies, and client relationships.67 In effect, most states recognize that some enforcement of noncompetes, 

however limited, is allowable to protect the interests of employers in sharing confidential and proprietary knowledge with 

their employees.  

 In summary, even if a noncompete will lessen otherwise lawful competition, and potentially inhibit the flow of 

knowledge, most states today will allow this compromise. Noncompetes can be controversial and highly litigated. Because of 

the risk of overreaching and improper cost shifting, the next sections discuss two alternative mechanisms which may still 

protect the employer‘s interest without harming the employee‘s rights. 

 

   B. INEVITABLE DISCLOSURE DOCTRINE 

 A relatively new concept that has yet to gain much traction in U.S. jurisprudence is the inevitable disclosure 

doctrine. 68 The thrust of the concept is that it assumes that a former employer who was privileged to acquire an employer‘s 

confidential information or trade secret will inevitably use or disclose the knowledge in their new employment.69 Therefore, a 

judicial injunction is sought to prohibit the employee from beginning the new employment. Essentially, it is legal rationale in 

a handful of states that allows an employer to argue, even in the absence of a non-compete agreement, to ―enjoin a departing 

employee from taking a job on the grounds that he or she will ‗inevitably disclose‘ some unspecified trade secret.‖70 
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Inevitable disclosure developed in the common law and has seen a resurgence in its attempted application the since the 

widespread adoption of the Uniform Trade Secret Act and, in particular, following the 1995 Seventh Circuit case of PepsiCo 

v. Redmond.71  

 While instances of successful arguments for injunctive relief may be rare, one can imagine an employer arguing for 

inevitable disclosure-based injunctive relief as part of the irreparable harm contemplated by a court when evaluating a request 

for a preliminary injunction.72 A court could be more amenable to the argument that irreparable harm will occur initially 

during a time sensitive and short term relief of a temporary restraining order. However, a long term permanent restraining 

order seems more drastic because of the resulting open-ended mobility restriction, particularly if there are assurances that the 

trade secret will not be conveyed, perhaps because of an existing and enforceable nondisclosure agreement.  

However, where there is evidence of wrongdoing or behavior consistent with the misappropriation of trade secrets, a 

court may be more likely to restrict the departing employee‘s choice of mobility under a theory of inevitable disclosure. For 

instance, in Bimbo Bakeries, Inc. v. Botticella, the Third Circuit Court of Appeals was asked to review a trade secrets 

misappropriation case where a departing executive was one of only a few individuals with access to the plaintiff‘s trade 

secret, the process for creating famous Thomas‘ English Muffins ―nooks and crannies.‖ 73 In the absence of a noncompete 

(the employment had been in California), the court was asked to uphold a preliminary injunction enjoin the employee from 

going to work for a competitor. Evidence was also presented that the employee-defendant had continued to work for the 

plaintiff for some time in a knowledge-sensitive role after secretly accepting employment with the competitor. Even though 

the employee had signed a ―Confidentiality, Non-Solicitation and Invention Assignment Agreement,‖ the court upheld the 

injunction, thus endorsing a theory of inevitable disclosure, at least in the short term.74  

Interestingly, the Bimbo court added that there were multiple public interests at play in such a case, including 

upholding the sanctity of confidentiality agreements and protecting trade secrets. 75  The court went further to list several 

more interests, including ―a public interest in employers being free to hire whom they please and in employees being free to 

work for whom they please‖ and citing with approval Pennsylvania precedents that had articulated ―a societal interest in 

employee mobility.‖76 

 As discussed below, criticism of inevitable disclosure from an ethical perspective is perhaps even easier than 

critiques of noncompetes. This is because the inevitable disclosure logic allows an employer to restrict mobility without ever 

bargaining for or paying for the right to restrict a knowledge transfer. Since it is not a contract-based remedy an employer 

seeking inevitable disclosure protection essentially argues for a default rule to protect their intellectual property as captured in 

a trade secret. In effect, the employer is asking for a court to determine that a former employee will eventually, even 

unconsciously, divulge or otherwise use the trade secret in competition. In effect, the remedy is a prohibition on the former 

employee going to work for a competitor where the trade secret will surely be used sooner or later. 

Perhaps worse, the implication is that the restriction on mobility is not bounded in time and scope like a noncompete 

term subject to a reasonableness test. To the contrary, the information that is the subject of the trade secret in an inevitable 

disclosure action will be protectable – and thus the grounds to prevent the employee from moving freely – as long as the 

information remains a bona fide trade secret. 

 

 C. GARDEN LEAVE 

       Garden leave is a relatively new mechanism for limiting post-employment mobility. Originally a concept in British law, 

there is some evidence that it is beginning to be used in the United States.77 Like a noncompete, garden leave is a contract-

based restriction on mobility and is, thus, the result of the parties‘ negotiation, unlike the application of the doctrine of 

inevitable disclosure. There are few discussions of garden leave in the U.S. academic literature,78 although there are mentions 

of the growing use of garden leave by U.S. employers for various types of employees in both media reports79 and by 

practitioners.80  

       In the case of garden leave, ―the employee agrees to give notice some months prior to departure - say, six months - 

during which period the employer must pay the employee's salary but may choose not to assign any duties, and in any event 

may prevent the employee from working elsewhere.‖81 Thus, rather than leaving the employer and immediately entering the 

employ of a competing enterprise, the employee is paid to remain at home idle and, at least metaphorically, work only in their 

garden. Accordingly, garden leave serves as a ―means of avoiding the restraints on specific performance‖ because ―the 

employer…contract[s] for a relatively long period of notice by the employee to terminate the employment, and … pay[s] the 

employee's salary during this period without requiring the employee to come into work...on the assumption that the employee 

will have to stay home and work in the garden, but will be financially secure until the period of notice expires and he or she is 

then free to work for the competitor.‖82  

 Garden leave is like a noncompete in that it protects an employer‘s interest in information by limiting mobility, but 

it has the extra advantage of forcing the employer to bear those costs, post-employment, which compensates the employee. 

Thus, because the employer has an immediate and tangible cost to restricting mobility it would logically follow that 

employers would refrain from using garden leave to restrict the mobility of lower-level employees who do not really have 

confidential knowledge. This would also mean that employers would avoid paying garden leave to even top managers for 
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longer than is necessary to protect valuable knowledge. It is, therefore, less subject to criticism that an employee‘s right to 

earn a living is ignored.  

 The uncertainty and troublesome aspects of noncompetes have, not surprisingly, made the garden leave option more 

attractive in some ways to protect both employer and employee interests. As one set of practical advice from corporate 

lawyers has framed these issues: 

American courts usually enforce noncompetes only when they are reasonable and protect an employer‘s legitimate 

business interest. As many courts value free mobility of employees and open and fair competition, courts are 

commonly cautious when deciding the scope and/or enforceability of noncompetes. This uncertainty has created 

an environment where employers may be unable to sufficiently protect their interests against departing, well- 

trained, highly productive employees. A ―garden leave provision‖ may effectively protect the legitimate interests 

of the business while not causing a financial hardship to the employee.83 

In light of the potential mutual benefits to employers and employees provided by garden leave, and because it is less 

controversial than noncompete restrictions, it may prove to be a popular alternative to other mobility-inhibiting mechanisms.  

 

IV. AN ETHICS CRITIQUE OF RESTRICTIONS ON EMPLOYEE MOBILITY 

 Lawmakers drafting legislation on employee mobility restrictions, as well as judges officiating in litigation to 

enforce them, may cite property rights, cost-benefits analyses, and fairness arguments in determining the reasonableness and 

public policy impacts of such measures. However they may not have systematically thought through the deeper philosophical 

basis for these arguments. To assist in this evaluation, we explore the Lockean property rights, utilitarian philosophy 

developed from the writings of Bentham and Mill, and Rawlsian considerations of justice and fairness as applied to 

restrictions on employee mobility.  

Turning first to the perspective of property rights, this section considers Locke‘s natural law arguments on the 

property rights to the fruits of one‘s labor as well as Locke‘s discussion of the contractual rights of master and servant. 

Within this discussion we will consider the concepts of consent and freedom to contract. After considering the ethics of 

employee mobility restrictions from the property rights lens, we thereafter turn to utilitarian cost-benefit analysis, and 

thereafter to a Rawlsian perspective on justice as fairness. We will then conclude with recommendations for deeper analysis 

in legislative and judicial decision-making over restraints on employee mobility.  

 

 A. PROPERTY RIGHTS PERSPECTIVE 

 John Locke, in his Second Treatise on Government, spoke of the basis for property rights being deduced on a moral 

basis from natural law. According to Locke, natural law suggests that ―every Man has a Property in his own Person. . . The 

Labour of his Body, and the Work of his Hands, we may say, are properly his.‖84 This natural property right that all persons 

have in their labor is necessary for subsistence and arises from every person‘s natural right to self-preservation.85 Locke 

derives this right for self preservation from the argument that humans were created as God‘s servants, to survive at His 

pleasure rather than at one-another‘s pleasure. For purposes of self-preservation, mankind has the right to procure from the 

commons the food and drink and whatever else is necessary for subsistence.86 Locke finds there is not only an individual 

right to self-preservation, but there is also an obligation on others to respect each person‘s right to self-preservation. Thus, 

according to Locke, there is a moral basis for individuals to have property interests in their own bodies and labor, the returns 

of which naturally belong to those individuals.  

 When it comes to ones‘ property rights in ones‘ self, Locke suggests that under the terms of natural law, ―man 

cannot by compact, or his own consent, enslave himself to any one, nor put himself under the absolute, arbitrary power of 

another.‖87 Nevertheless, Locke recognizes that an individual has the freedom to trade or exchange physical property that he 

has gained property rights over through the fruits of his labor. Thus, ―In a state of perfect freedom [man is free] to order their 

actions, and dispose of their possessions and persons as they think fit, within the bounds of the law of Nature.‖ 88 In this light, 

Locke recognizes that a man is free to sell his services for wages, which ―gives the master but a temporary power over him, 

and no greater than what is contained in the contract between them.‖89 Thus, the concept of freedom to contract is relevant in 

Locke‘s philosophy, as well as the strict interpretation of contractual terms. During the time of that contract, Locke indicates 

that the labor of the servant belongs completely to the master: ―Thus the grass my horse has bit; the turf my servant has cut; . 

. . become my property. . . . The labour that was mine, removing them out of that common state they were in, hath fixed my 

property in them.‖90 The master‘s (employer‘s) ownership of the product of the servant‘s (employee‘s) labor is well 

recognized today. Businesses can have rights in the capital, technology and information used by employees to contribute 

productively to the business, as well as rights to the results of the employee‘s production.91 These clauses are relevant to a 

Lockean consideration of restrictions on employee mobility, as discussed hereafter. 

 

1. NONCOMPETES 

 Under Locke‘s concept of freedom to contract relevant to labor services, individuals could be free to agree to a 

contractual term such as a covenant not to compete. When it comes to noncompetes, however, the ownership and deployment 

of the productive capacity represented by the employee‘s knowledge, skills, and talents beyond the termination of the labor 
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contract are at issue. The noncompete controversially allows the former employer to assert a continuing right in restricting 

the employee‘s use of that productive capacity after the employee is no longer working for that employer, nor receiving 

continued compensation, nor being bound by the normal common law duties of loyalty to a current employer.92 

 Noncompetes allow the employer to increase the predictability of access to an important resource, in this case a 

human resource, by raising the opportunity cost of the employee leaving to work for a competitor.93 Accordingly, with the 

greater certainty of staffing that comes with an enforceable noncompete, an employer is more likely to invest in the employee 

by investing in valuable human capital.94 Another main aspect of why noncompetes are important to employers is that they 

can be used as a shield if they provide anti-poaching or anti-raiding provisions that disallow a former employee from not only 

competing, but then also eviscerating the former employer‘s staff by hiring away the best and brightest workers. 

 An additional argument supporting these restrictions is that a noncompete is a contract clause, and like any 

contractual issue, is only binding upon mutual consent. Locke suggests that an individual has the freedom to consent to any 

agreement to sell their labor services, that is, to become a servant to a master, or an employee to an employer. Where consent 

is given, the fruits of the employee‘s labor belongs fully to the employer, for the full extent according to the agreed upon 

contractual terms. The initial question that begs to be answered is how does one define consent? Locke asserts natural law 

limits on the freedom to contract at that point where doing so would involve consenting to arbitrary constraints on an 

individual‘s right to liberty, such as constraints amounting to enslavement, or constraints on an individual‘s right to 

subsistence and self-preservation. As has been noted, the definition of consent can be troublesome because consent comes 

very close to coercion when one agrees to go along with an action simply because no other feasible option is available.95 Yet 

as discussed below, because of unequal bargaining power, employees often find that they are required to sign off on non-

negotiable, boiler-plate noncompetes if they want to keep their jobs.96  

 Scholars have suggested that Locke‘s concepts of property rights in one‘s labor and the freedom to contract out 

one‘s labor to others underlie U.S. employment law.97 Under freedom of contract, there may be an assumption that employers 

and employees agree to complete contracts, with all the terms fully negotiated and spelled out.98 In this sense, if an employee 

accepts in advance that a non-compete covenant is part of the bargain, is the subsequent enforcement of that agreement a 

violation of the employee‘s rights? In a Lockean freedom to contract world, the answer may be ―no‖, otherwise what is the 

point of such contracts? However, it seems inconsistent with a Lockean concept of property in one‘s person to hold a 

noncompete clause to be binding when the terms of the contract were not presented until after one started working (when one 

has declined any other prospective job offers). Further, is it even possible for the employee to consent to a non-compete 

covenant if she doesn‘t fully understand what she may be giving away at some future point? To what extent would an 

employee truly understand the value of her skills at some unspecified point in the future? Even if the employee were to have 

full awareness of the rights she is giving away in a noncompete, there is the question of whether the employee has an equal 

and free ability to negotiate these terms. Several debates, as discussed below, have been put forward regarding the 

employee‘s consent to the waiver of future rights that a noncompete represents.  We will consider how a Lockean perspective 

might weigh in on these debates. 

 Freedom of contract assumes that the terms of a contract are freely negotiated. However, these days, the terms of a 

noncompete are not necessarily open for negotiation. As such, ―[t]he new model of private ordering in employment relies on 

boilerplate documents, unilaterally drafted by the employer and presented as a condition of employment, often subsequent to 

the start of work. Their purpose is not to memorialize a negotiated set of terms, but to extract waivers of rights, thus 

realigning statutory and default rules to better reflect employers' interests.‖99 Stone suggests that earlier in history, courts 

were very suspect of noncompetes in employment relationships because ―they were often the result of vastly uneven 

bargaining power and thus contracts of adhesion.‖100 The tides have shifted, though, and many authors have discussed the 

legal and ethical implications of differences in bargaining power between employees and employers.101  

 There are many factors that may limit an employee‘s ability to negotiate the terms of a non-compete agreement. For 

example, the timing when the noncompete is proffered by the employer may affect the balance of bargaining power. As 

Arnow-Richman notes, the employer can require signing of a noncompete at the point when the employee accepts the job, 

after the employee has started working, or at the end of the working relationship.102 There may be cognitive reasons that 

make it difficult for an employee to fully appreciate what they are bargaining for in signing a noncompete when they accept a 

job. At the beginning of an employment relationship, employees tend to be very optimistic about their future of working with 

that firm.103 This has been compared to the period of courtship, where a suitor is unlikely to propose a pre-nuptial agreement 

and risk appearing not committed to the success of the relationship.104 At the start of an employment relationship, employees 

are not likely to be anticipating reasons they might be later interested in employment opportunity with another employer, or 

at least they are reluctant to acknowledge that when about to start a new job. Further, at the outset, employees may not 

anticipate the hardship of being unable to work in their chosen field for up to a year or maybe three.105 Employees are not 

likely to think about the fact that their skills could be rendered obsolete if they are required to spend a significant amount of 

time outside of their field, which could damage their ability in the future to sell their skills and services to other employers.  

 Noncompetes are also often required as a condition of continued employment when an employee has already been 

working for the firm for some time. It may be more difficult for the employee to decline to sign a non-compete agreement, as 

she has not been on the job market recently, and does not readily have other employment options. In many states, an offer of 
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continued employment is legitimate consideration for signing a noncompete, meaning that the employee may be in the 

position of having to sign the agreement or immediately leave the firm.106 This take-it-or-leave-it approach certainly limits 

employee bargaining power to negotiate terms of a noncompete. 

 Noncompete clauses may also be proffered at the end of an employment relationship. Which party holds the stronger 

bargaining power could completely depend upon the circumstances, i.e., whether the employer or employee is about to 

terminate the relationship. Where the employee is planning to move on to another job, she may have little incentive to offer 

the employer any protection against unfair competition. On the other hand, where the employee has been fired, the employer 

holds all the bargaining power and the employee may be fully cognizant of the hardship that a noncompete may bring as she 

anticipates a stretch of time without employment in her chosen field.107  

 Some argue that public policy is not favoring limitations of employee mobility, however evidence suggests that 

litigation to enforce noncompetes is more prevalent than ever before, and courts are more likely than before to uphold 

them.108 Given the implications of a knowledge based economy, there is little surprise that courts might be favoring 

employers‘ interests to a greater extent. Further, employers may be emboldened by their strong negotiating position to draft 

extensive noncompete clauses, which if reviewed in litigation, might be found unreasonable by the courts. In states where 

―blue-penciling‖ contract modification is permitted there is no risk to the employer for over-reaching, because courts will not 

throw out an unreasonable noncompete, but rather will re-draft the clause to comport with what the court finds to be 

reasonable.109 Where the employee‘s costs of challenging the restrictions of a noncompete in court, as well as the uncertainty 

of the outcome of a court decision, are both unbearably high, this might have a chilling effect on any employee‘s interest in 

fighting against the terms. 

 Regardless of when the noncompete was signed by the parties, the enforcement of a noncompete is only triggered at 

the point of a decision, on either side, to end the employment relationship. At that point, the employee may go along with the 

terms of the agreement without a fight, or ignore it, causing the employer to go to court to enforce the noncompete.110 The 

court process can be costly and drawn-out for both parties, and the court‘s finding of what is reasonable in the circumstances 

can be an outcome that neither party expected. Thus, in any particular circumstance where parties sign a noncompete 

agreement, the actual impact of the clause, and therefore, what the employer and employee are consenting to, would be more 

and more uncertain the farther removed the parties are from the point of both contract signature and the triggering event. 

 The Lockean perspective may not anticipate the difficulties of the nature of consent versus coercion, because 

freedom to contract is a natural right to be exercised by individuals as equals. In a master-servant relationship such as that of 

an employer-employee, the contract transfers powers over the servant to the master, to the extent of the time period and terms 

consented upon by parties to the contract. Even with consent, under a Lockean perspective, the actual outcome may be 

bounded by the party‘s absolute rights, such as Locke‘s preclusion against enslaving oneself and the individual‘s right to 

subsistence and self-preservation.  

 Thus, the weaknesses of noncompetes from the Lockean perspective include a failure to resolve the issues of 

employee consent versus coercion to protect against employer overreaching, questions about the employee‘s ability to make a 

living from their property rights in their own productive capability, as well as a failure to gain certainty about protection of 

the employer‘s property rights to competitive information such as trade secrets. Greater certainty and better protection of the 

interests of both sides would be more beneficial for society. Next we will consider a Lockean point of view on two other 

forms of employee mobility restrictions to determine whether these mechanisms better ensure that interests in certainty and 

protection of property rights are available to both employers and employees. 

 

    2. INEVITABLE DISCLOSURE DOCTRINE 

 As discussed above, the inevitable disclosure doctrine results in a judicially enforced injunction giving employers 

rights to restrict employee mobility beyond the term of the employment contract.111 The doctrine provides that ―employers 

may enjoin a departing employee from taking a job on the grounds that he or she will ‗inevitably disclose‘ some unspecified 

trade secret.‖112 This doctrine is intended primarily to prevent the employee from revealing information (e.g. trade secrets) 

that is the property of the employer, where revelation of that information would decrease its value and/or impair the 

employer‘s competitiveness. Accordingly, an employer may restrict a former employee from joining a competitor if 

disclosure of confidential information would be inevitable in that new employment setting. The doctrine does not specifically 

have the goal of restraining the productive capacity of the employee, although that ends up as the ultimate effect. 

Consideration of this doctrine implicates both the Lockean concerns for protecting property rights on the one hand, and the 

right to self-preservation on the other.  

 Where the employer has invested efforts in developing the information as valued property (e.g. trade secrets), and 

relies upon the property for continued competitiveness, Lockean analysis would support the employer‘s right to protect that 

property from the encroachment of others.113 Locke holds that continued use of property is a requirement for ownership.114 

Thus where an employer‘s company information that is used as a key to their competitive strategy is at issue, Lockean 

analysis could be used to defend measures to protect that property. 

 Alternatively, because the ultimate effect of the inevitable disclosure doctrine is to hinder the former employee‘s 

ability to use his skills in the type or work that may be his highest productive capacity, this doctrine bumps up against two 
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important Lockean considerations: first, the right of individuals to protect their own self-preservation, and second, the 

freedom of contract as applied to the terms of the master-servant relationship. Criticism of inevitable disclosure is perhaps 

even easier than critiques of noncompetes because the inevitable disclosure logic allows an employer to restrict mobility 

without ever bargaining for or paying for the right to restrict a knowledge transfer.  As discussed above, Locke specifies that 

an agreement to sell one‘s services give the ―master‖ limited power only as contained in the contract.‖115 Given that the 

inevitable disclosure doctrine gives the employer powers over the employee that are not covered by an agreement between 

them, Locke‘s view of freedom to contract would be undermined by the employer‘s ability to restrict employment 

opportunities under the inevitable disclosure doctrine.116 Moreover, Locke argues for an individual right to self-preservation, 

as well as an obligation on others to respect each person‘s right to self-preservation, and not to ―take away, or impair the life, 

or what tends to the preservation of the life, liberty, health, limb, or goods of another.‖117 The rule of inevitable disclosure 

could potentially be used to block an employee from work in his chosen field indefinitely, for as long as the employer uses 

the protected information property (trade secrets). Thus to the extent that employee‘s the right of self-preservation is injured 

by actions of the employer that step beyond the agreed upon terms of their relationship, a Lockean analysis would find the 

doctrine of inevitable disclosure lacking. 

  

    3. GARDEN LEAVE 

 The concept of garden leave accomplishes many of the goals sought under the other employee mobility constraints 

discussed above, without incurring many of the negative impacts on the freedom of contract and the right of self-

preservation. Locke‘s key concern of protecting property rights is ensured, yet appropriately limited in duration. Freedom of 

contract is promoted, as the details of the garden leave would be set forth in an initial employment contract consented to by 

both parties. Whereas the noncompete clause provides the employer with unilateral rights, and binds the employee with 

duties, the garden leave agreement generates bilateral rights and duties on the part of both the employer and employee. For 

this reason, garden leave provides mechanisms to protect each party‘s property rights, while limiting over-reaching on either 

side. The employer‘s interest in protecting property rights in competitive information is ensured, that protection lasts only for 

the period of time which the employer is willing to pay compensation. The employee preserves his interest in making a living 

and protecting his rights to his productive capacity in the long run. In the short-run, although the employee would not be 

actively using his productive capacity in his chosen field, he would be fairly compensated for that period. Finally, where the 

contract very clearly establishes the relevant duration of garden leave, there would be a limited role of the state in 

adjudicating the employer-employee relationship.118 From a Lockean point of view, the garden leave mechanism 

accomplishes the goals of preserving the liberty of the individuals involved. Moreover it is consistent with the Lockean 

natural rights tradition ―which protects natural property rights and allows the state to restrict them only as necessary to 

protect the property owner and his property from force and fraud.‖119 

 

B. COST BENEFIT VIEW 

 While a Lockean analysis focuses on individual rights, with a limited role for the state, a utilitarian perspective can 

be utilized to determine whether employee mobility restrictions are beneficial from a public policy perspective. Utilitarian 

analysis generally takes an ends-based, rather than means-based view to evaluate the morality of an outcome, with the goal of 

producing the greatest amount of happiness for the greatest amount of people.120 Generally, utilitarian theory is applied using 

a cost-benefits analysis not simply to the interests of the individual parties involved, but rather to the overall outcomes for 

society.121 Thus, to determine the ethics of mobility restrictions we could weigh the benefit to be gained by employers, 

employees and greater society through permitting the enforcement of each type of restriction versus the cost incurred by 

employers, employees and greater society. Where the benefits most outweigh the costs, ensuring the greatest good, then there 

is an ethical basis for permitting mobility restrictions under utilitarian analysis. 

 

 1. NONCOMPETES 

 The costs and benefits of noncompetes to the past employer, employee, and future employer are suggested above. 

Briefly in terms of positives associated with noncompetes, the most obvious benefit is that it protects an employer from 

unfair competition in the cases where a former employee would otherwise be able to take valuable knowledge that belongs to 

an employer and use it to assist a competing enterprise. Thus, it is also important that noncompetes allow the employer to 

increase the predictability of access to an important resource, in this case a human resource.122 Accordingly, with the greater 

certainty of staffing that comes with an enforceable noncompete, an employer is more likely to invest in the employee by 

investing in valuable human capital.123 Another main aspect of why noncompetes are important to employers is that they can 

be used as a shield if they provide anti-poaching or anti-raiding provisions that disallow a former employee from not only 

competing, but then also eviscerating the former employer‘s staff by hiring away the best and brightest workers. On the other 

hand, constraining employees from taking their knowledge, skills and productive capacity to the workplace where they will 

be most rewarded for utilizing them—whether this is in a competing firm or a personal entrepreneurial venture. In effect, a 

noncompete prevents the dispersion of knowledge and its most productive use.      
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 The more difficult questions to answer related to noncompetes deal with the costs and benefits incurred by society. 

Again, it is important to note that policy makers acknowledge that noncompetes are, on their face, anti-competitive and 

would normally be unenforceable as against public policy.124 Thus, only legitimate business interests are to be protected, and 

only for a limited time and space. The public policy implications of noncompetes related to human capital investment125 and 

human capital in different industries,126 fostering or impeding the rapid transfer of technology knowledge,127 and in top 

management contracts128 has been discussed in the legal literature. Some law & economics literature129 and business 

economics and management literature has engaged in weighing the societal costs versus benefits of noncompetes.130  

 This last area of scholarly work has recently seen an increase in empirical studies measuring the impact, if any, of 

noncompete enforcement on employee mobility,131 employee compensation and business investment,132 and entrepreneurial 

activity133 in various business and jurisdictional contexts. The results have been mixed. On the one hand, it has been 

suggested that strong enforcement of noncompetes is good for the public interest because it leads to increased employer 

investment in human capital, which benefits society by leading to a better trained workforce.134 On the other hand, Alan Hyde 

has recently interpreted new empirical research on noncompetes to suggest that the economic harm to the restriction of labor 

mobility and knowledge transfer outweighs any benefits, concluding that all noncompetes should be banned, as in 

California.135 Moreover, because of asymmetries in negotiating position between powerful employers and individual 

employees there may be a tendency for employers to overreach in their noncompete terms.136 Also, noncompetes are 

criticized simply for their anticompetitive nature. This is perhaps connected to concerns that noncompetes may cause 

economic harm via inefficient allocation of resources since these contracts restrict the free and rapid flow of labor. In other 

words, the criticism is that noncompetes allow one party to unfairly shift the burden of transaction costs related to restrictions 

to the weaker party, in this case the individual employee is less able to bear the costs of compliance with the contract. In 

addition, some commentators perceive that there is ―heightened scrutiny of employee noncompete agreements [that] reflects 

some of the fundamental changes taking place in the economy and in the workplace.‖137 Specifically, noncompetes are 

problematic in the context of ―the changing nature of the employment relationship, particularly the movement away from the 

traditional long-term employment relationship typical in the industrial age [and] the benefits of information sharing and 

employee mobility in the information age economy.‖138 

 In summary, states that allow employee noncompetes are, in effect, recognizing a public policy in favor of 

tempering free competition and mobility, to varying degrees, by allowing parties to contract for certain restrictions. Even if a 

noncompete will lessen otherwise lawful competition, and potentially inhibit the flow of knowledge, today most states will 

allow this compromise. However, the employer‘s extension of control over a competitive human resource by contract comes 

with potential harm for individual employees who may disproportionately bear the costs of protecting an employer‘s 

proprietary information as well as potentially impeding the development of entrepreneurial competitive ventures.  

 

 2. INEVITABLE DISCLOSURE DOCTRINE  

The inevitable disclosure doctrine provides that ―employers may enjoin a departing employee from taking a job on 

the grounds that he or she will ‗inevitably disclose‘ some unspecified trade secret.‖139 Accordingly, an employer may restrict 

a former employee from joining a competitor if disclosure of confidential information would be inevitable in that new 

employment setting. Since it is not a contract-based remedy, an employer seeking inevitable disclosure protection essentially 

argues for a default rule to protect their intellectual property as captured in a trade secret. In effect, the employer is asking for 

a court to determine that a former employee well eventually, even unconsciously, divulge or otherwise use the trade secret in 

competition. In effect, the remedy is a prohibition on the former employee going to work for a competitor where the trade 

secret will surely be used sooner or later. 

The problem with the doctrine is that the successful employer gets to restrict the employee‘s choice of mobility, 

even without a prior agreement to that effect. In other words, the employer did not bargain for or compensate the employee, 

but still gets the extraordinary relief of an injunction which negates a person‘s freedom of movement. Criticism of inevitable 

disclosure is perhaps even easier than a critique of noncompetes because the inevitable disclosure logic allows an employer to 

restrict mobility without ever bargaining for or paying for the right to restrict a knowledge transfer to a competitor. 

Perhaps worse, the implication is that the restriction on mobility is not bounded in time and scope like a noncompete 

term, which is subject to a reasonableness test. To the contrary the information that is the subject of the trade secret in an 

inevitable disclosure action will be protectable – and thus the grounds to prevent the employee from moving freely – as long 

as the information remains a bona fide trade secret. This could lead not only to a temporary restraining order causing a break 

in the employee‘s career, but also potentially to a permanent restraining order providing that the employee could never go to 

work for a certain company. Not only is the employee not compensated for this required limitation in career opportunities, 

but because this is a judicially granted mechanism, the employee as well as the employer must endure the time and expense 

of litigation.  

It seems as though the inevitable disclosure method is an attempt to put the champagne cork back in the bottle, a 

desperate attempt for the employer to protect assets when they didn‘t adequately consider the need for protection ahead of 

time, nor engage in adequate dialogue with the employee and future employer to resolve the issue to everyone‘s satisfaction. 

Proponents of the inevitable disclosure doctrine as a preferable mechanism of employee mobility restriction assert that, 
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because it is solely judicially administered, there is assurance that the protection would be granted only in legitimate, 

reasonable and limited cases.140 However, from a public policy standpoint, the contrary argument could be made. If it became 

the standard mechanism to require judicial intervention to resolve termination of employment when trade secrets are at issue, 

it could place an enormous burden on judicial resources. One would hope that this doctrine would be used only very rarely 

and cautiously when there are no other options to protect legitimate proprietary business information. It would be preferable 

for the primary mechanism used to resolve these disputes be one that encourages the parties to negotiate a mutually 

satisfactory resolution. This might be the strength of the garden leave mechanism, discussed next. 

 

 3. GARDEN LEAVE 

 Garden leave is like a noncompete in that it protects an employer‘s interest in information by prohibiting mobility, 

but it has the extra advantage of forcing the employer to bear those costs, post-employment, which compensates the 

employee. From a legal and economic perspective, Cynthia Estlund has pointed out that with garden leave an ―employer gets 

the same protection as a similar period of ‗non-competition,‘ [as with a noncompete] but must bear the primary economic 

burden itself rather than casting it on the employee. Employees' postemployment activities are still restricted; some 

opportunities may dry up and some employee knowledge may grow stale during the period of enforced idleness.‖141 In 

addition she observes that, however, ―the garden leave device has the virtue of forcing employers to internalize the primary 

cost of restrictions on employees' postemployment activities, and thus to think twice about whether and how long they are 

willing to do so.‖142 Thus, because the employer has an immediate and tangible cost to restricting mobility it would logically 

follow that employers would refrain from using garden leave to restrict the mobility of lower-level employees who do not 

really have confidential knowledge. This would also mean that employers would avoid paying garden leave to even top 

managers for longer than is necessary to protect valuable knowledge. It is, therefore, less subject to criticism that an 

employee‘s right to earn a living is ignored. However, the garden leave clause also seems less subject to being placed under a 

reasonableness scrutiny by policymakers, and may also act as an improper restraint on trade or still allow employer 

overreaching.143 

  Even though there are positives associated with garden leave over noncompetes or inevitable disclosure, there are 

also downsides. It is still restrictive from a public policy perspective, in that the public is still denied the benefit of the 

beneficial services and innovation/knowledge of the worker. The worker is not being a productive member of society – even 

if she is not being denied compensation to refrain from competition. This is similar to a noncompete where, realistically, the 

employee probably did not properly value the post-employment restriction and is thus likely never compensated up front for 

the later obligation. From a shareholder perspective, shareholders may complain that the firm is paying someone to not work 

and receiving no value, so there are business issues with that type of waste. Although, this cost to an employer may, arguably, 

be a good investment to reduce otherwise likely transfer of time sensitive skills to a competitor. Further, the worker is getting 

paid to lockup their skills and, thus, potentially being harmed by not having their skills remain sharp and relevant.  Finally, it 

is still an anticompetitive mechanism which could lead to abuse, albeit perhaps less than the other two. The garden leave 

clause, however, also seems less subject to being placed under a reasonableness scrutiny by policymakers, and may also act 

as an improper restraint on trade or still allow employer overreaching.144 

 

C. FAIRNESS ANALYSIS  

 Rawls‘ ethical theory centers on justice and fairness in the design and evaluation of social institutions.145 Scholars 

holding the traditional narrow view of the applicability of Rawls‘ ―basic structure‖ of society generally reserve Rawlsian 

analysis for public law issues such as basic constitutional liberties and systems of tax and transfer, rather than private law 

issues such as provisions of employment contract law.146 In this view, contracts are seen as a private outcome of promises 

made between specific parties, where there is little role for an analysis of overall social fairness. However, Rawls‘ own 

writings are ambiguous as to which social institutions are appropriately evaluated in terms of fairness in the basic structure.147 

A broader view asserts that Rawlsian analysis of justice as fairness can legitimately be applied to systems of private law such 

as the body of laws governing contracts.148 In a Rawlsian analysis, ―contract law would be constructed such that, when 

viewed in conjunction with all other legal and political institutions, it best serves the demands of the principles of justice‖.149 

For purposes of this discussion, we will take the broader view and utilize a simplified Rawlsian analysis to explore 

restrictions on employee mobility as part of the social institution of employment law. 

 To consider the fairness of various legal institutions controlling the mobility of employees, including contractual 

noncompete clauses, the inevitable disclosure doctrine and garden leave, we would engage in a Rawlsian thought experiment. 

Thus we would imagine ourselves in the ―original position‖ behind a ―veil of ignorance,‖150 not knowing whether we would 

be an employer seeking to protect business assets from unfair competition, an employee seeking to preserve her freedom of 

movement, or a start-up firm looking to hire experienced staff. The parties would not know what type of business assets 

would require protection, nor the nature of the competitive market. Moreover the parties would not know the skill level of the 

employee, the nature of the labor market, nor the relative bargaining power of employer and employee.  

 In this thought experiment, we would seek to establish a social order with impartial and rational principles, including 

the liberty principle which assumes that all persons are free and equal,151 and the difference principle, which permits social 
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and economic inequalities as long as the least-advantaged members of society are benefitted.152 The difference principle 

would not be applied on a transaction-by-transaction basis, rather the idea is to establish ―a set of rules that, when applied 

generally, is instrumental to the overall scheme of legal and political institutions that maximizes the position of the least well-

off, as compared to other possible schemes.‖153 From behind the veil of ignorance, we would want to determine reasonable 

mechanisms for employers to protect valuable firm assets such as strategic knowledge and information from unfair 

competition, which would also protect an employee‘s ability to sell her labor services in an open market where they would be 

utilized at their highest value. From a societal perspective we might want to balance the growth and innovation benefits of a 

high-velocity labor market,154 with a degree of stability and certainty in outcomes.155 

 

 1. NONCOMPETES 

 As noncompete agreements are contractual clauses that can be negotiated between the parties, it seems logical that 

this mechanism could be ideal for protecting the interests of employers while preserving the rights of employees. But 

noncompete clauses are unilateral mechanisms with employees bearing the primary burden, and established employers 

gaining the benefit. Because the burden of the noncompete is externalized by the employer onto the employee, there is 

incentive for the employer to overreach. In the original position from behind a veil of ignorance, there are some concerns, 

particularly about whether the interests of the most vulnerable populations are protected by this practice. Differences in 

bargaining power do lead to employees signing noncompete clauses that are detrimental to their interests simply because they 

have limited alternate options.156 This concern is underlined by instances of noncompete agreements being enforced against 

involuntarily fired, or low skilled employees who have few opportunities for alternative employment.157   

 The effort by some state legislatures to narrow the applicability of noncompetes to only skilled, high-earning 

employees is one potential solution, as these individuals are more likely than low-earning employees to actually have access 

to business information worthy of protecting. This solution might be fairer to employees, however it could potentially 

increase the anticompetitive impact on society precisely because skilled employees are most likely to innovate and create 

start-up enterprises. Finally, one negative point for employees related to noncompetes is the uncertainty involved in whether 

proprietary business information will actually be protected, because employers are dependent on the courts to enforce 

noncompetes when employees resist these mechanisms. Because of these issues, under a Rawlsian analysis, it seems clear 

that use of noncompete clauses to protect competitive business information would not be seen as the fairest mechanism to 

any of the parties, but particularly to the most vulnerable. 

 

    2. INEVITABLE DISCLOSURE DOCTRINE 

 In some ways, this doctrine raises even more concerns than noncompetes related to the application of this 

mechanism because it doesn‘t require prior notice to or the consent of the employees.  Nevertheless, some commentators find 

the inevitable disclosure doctrine to be superior to noncompetes.158 The upside of this doctrine is that it is crafted and 

enforced by judges who can carefully tailor the application of the doctrine to protect specific business information, while 

ensuring against over-reaching or a chilling effect. Thus this doctrine may be more balanced and equitable, with judges 

assuring the protection of the interests of the most vulnerable. 

 However, there are several downsides of the inevitable disclosure doctrine. First of all, employers may have less 

certainty about whether their competitive information will be protected because they are even more dependent on judicial 

enforcement than with noncompetes.  For employees who are precluded from employment options as a result of the 

application of this doctrine, this is often not a temporary state of being, but rather a permanent injunction limiting future 

employment options.  Finally, the social costs include not only the potential limits that low social mobility may have on 

innovation, but also the burden placed on limited judicial resources in order to adjudicate post-employment disputes. 

 

    3. GARDEN LEAVE 

 Given that the foundation of a Rawlsian analysis is to find a solution for the structure of society that all parties can 

agree upon regardless of their position in society, there are many reasons why Garden Leave might be preferable to the other 

employee mobility restraint mechanisms. There are several upsides to the concept of garden leave, the first being that it is not 

a unilateral, or court determined mechanism, but rather, a negotiated mechanism, where the benefits and burdens are shared 

by the employer and employee. While the employer receives protection of proprietary business information for the amount of 

time that is agreed upon, the employee is compensated for the lack of livelihood during that period. The burden is not 

externalized by the employer (as with noncompetes), but a cost for exercising this mechanism—the continued salary of the 

employee, is born directly by the employer. 

      Thus, there is incentive for the employer to tailor and limit the garden leave to only the amount of time and space that are 

relevant to the specific position and business knowledge gained by the employee. When it comes to social impacts, this 

mechanism has similar negative social impacts as the other mechanisms related to restraints on innovation as a result of labor 

mobility and knowledge transfer. However, with this mechanism, it remains possible for the employer to protect resources 

that it values. Because this mechanism involves a negotiated solution that shares costs and benefits between the parties, the 

negative impact on the court system is likely to be less in this case than with either noncompetes or the inevitable disclosure 
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doctrine. For these reasons, while there are still weaknesses, a Rawlsian analysis of employment mobility mechanisms is 

likely to favor garden leave over other options. 

 

V. RECOMMENDATIONS FOR POLICY MAKERS 

Thus far we have reviewed three mechanisms for restraining employee mobility and protecting employer proprietary 

information and scrutinized each using various business ethics frameworks. First, we examined these mechanisms from a 

Lockean property rights-based view, which emphasizes the employer‘s right to protect their business assets, and the 

employee‘s right of control over her labor. Second, we applied a utilitarian account of the costs and benefits to employers, 

employees, and society of such mechanisms. Finally, we applied a Rawlsian perspective analyzing the equality and fairness 

of each mechanism, with an eye on reducing the negative impact on the most vulnerable.   

Our analysis shows that each mechanism is problematic in its own way. Accordingly, a court or state legislature 

wishing to further any of the ideals (achieving fairness, maximizing social benefits, or protecting property rights) needs to 

recognize the shortcomings of each. In this section, we offer recommendations to policy makers to overcome some of the 

shortcomings inherent to the problems of employee mobility restraints, while still seeking protections for proprietary business 

information. In general, we suggest that it would be most desirable for all persons concerned (except perhaps litigators who 

specialize in employment termination lawsuits), if the preferred mechanism protecting business proprietary information 

would prioritize open communication, mutual understanding, and negotiation between employers and employees rather than 

unilateral or judicially imposed obligations. 

First off, the noncompete mechanism seems to inadequately protect individual‘s rights. This is because of the 

bargaining asymmetries inherent in the inception of the agreement between the employer and the employee at the time that 

the contract is formed. Noncompete enforcement is also subject to abuse by employers. For instance, the more powerful 

employer can use the mere threat of litigation over a noncompete to chill the employee‘s desire to move to a competitor or 

start a competing enterprise.159 Post-employment enforcement also leads to the employee not being able to work in their 

preferred position, but she is bound by this restriction without additional compensation. Essentially, the employer has little 

cost incentive to not overreach and try to enforce the greatest restriction on mobility possible at the expense of the 

employee‘s property rights.  

There are certain things that can be changed about the noncompete mechanism that might improve these issues and 

better achieve the ethical ideals. For example, limitations placed on whoever is subject to noncompete might help address 

property rights concerns. In addition, specific rules limiting the types of business information that may be covered by a 

noncompete may better ensure that the benefits employers gain by enforcement of noncompetes outweighs the social costs of 

constrained competition. Finally, the process of how noncompetes are established may be reformed to better achieve fair and 

equitable outcomes.  

First, all states permitting noncompetes should limit their applicability solely to employees who are most likely to 

have possession of proprietary business information that is sufficiently valuable to require protection. For instance, proposed 

legislation in Massachusetts and Illinois seek to limit the type of employee covered by a noncompete to highly-compensated 

and business-crucial employees. In addition, Colorado has had a noncompete statute endorsing a policy of limiting 

noncompete enforcement to ―Executive and management personnel and officers and employees who constitute professional 

staff to executive and management personnel‖ for over three decades.160 For other jurisdictions interested in isolating the 

coverage of noncompetes to employees whose mobility to a competitor may be cause for legitimate concern, this coverage 

could be determined, for example, by setting a limitation by virtue of the employee‘s rank, salary, or expertise. Along this 

line of thinking, the type of business information that is protected by noncompetes should be limited to truly proprietary 

information that is strategically relevant to the firm‘s competitive competency.  

Finally, in terms of the process of entering into a noncompete agreement, in order to ensure that there is no question 

that employees fully consent to a noncompete clause, the employer should disclose the terms that will be required of the 

employee at the outset, when the parties are negotiating all the relevant aspects of the job or of a promotion, such as salary 

and duties. Arnow-Richman suggests that this could be accomplished if courts simply refused jurisdiction over noncompete 

agreements that were not signed as part of the primary negotiation for the job.161 While the noncompete can be an important 

mechanism to protect business proprietary information, there would be a lot less litigation over these agreements if they were 

limited in these ways. 

The doctrine of inevitable disclosure is perhaps even more antithetical to an employee-rights or fairness based 

ethical perspective. Specifically, the doctrine restricts the post-employment mobility of the employee as does the 

noncompete, but it does so without clearly defined temporal parameters because the theory is that the trade secret in the 

employee‘s possession always has the potential to leak out if the employee works for a competitor. The doctrine can arise in 

the absence of a noncompete or any other contractual agreement, and, thus, on its own an imposition of an inevitable 

disclosure-based injunction prohibits an employee‘s mobility without even requiring the employee‘s consent to this outcome, 

nor requiring the employer to negotiate or pay for the restriction. This means that the employee cannot work for a competitor 

– perhaps indefinitely – and never accepted the restriction, nor is she compensated for this severe restriction on her mobility.  
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With this in mind, the ethical implications for the violation of an employee's rights seems clear: the property rights 

of the employee in deciding how to sell her labor are violated, and they are violated without compensation. In this instance, 

the balance clearly shifts to the employer at the expense of the employee‘s property rights. The doctrine of inevitable 

disclosure is also antithetical to the idea of maximizing the social benefit of any mechanism. In terms of the potential benefits 

to society, this mechanism does not reward businesses acting with foresight in protecting business secrets, and who seek 

common ground with employees. Rather it rewards benefits to firms who have no other way to protect valuable trade secrets. 

In terms of costs to society, the fact that this doctrine is solely judicially enforced means that if it became a universal practice, 

significant judicial resources could be tied up in this mechanism (making employment litigators the most satisfied 

beneficiaries). 

In terms of recommendations to improve this mechanism for restraining employee mobility in a manner better 

achieving ethical ideals, it would seem that the doctrine of inevitable disclosure would be best changed by limiting how it 

could be applied. Again, specifically, limiting who could be subject to the inevitable disclosure doctrine to better protect 

property rights; specifying what subject matter this mechanism can cover, to maximize benefits while minimizing social 

costs; and ensuring greater fairness and equity in the judicial process of imposing this mechanism. As with noncompetes, 

only high-level employees who are proven to have possession of high-level proprietary business information should be 

subject to such injunctions. Further, the employer should have to establish that the information actually possessed by the 

employee is sufficiently valuable to require protection, in other words, it should only be truly proprietary information that is 

strategically relevant to the firm‘s competitive competency.  

      Finally, in terms of process, before a judge can impose an injunction, there should be some evidentiary requirement that 

establishes that the employer has already met a very high standard for enacting measures to protect its business proprietary 

information. Such measures could include things like regularly requiring employees to sign confidentiality agreements; 

seeking and defending legal intellectual property protection for any business information, processes and knowledge that are 

subject to Federal patent, trademark, copyright and trade secret rules; and limiting which employees have access to full 

knowledge about proprietary key business processes, secret recipes, and client lists. In order to conserve rare judicial 

resources, the burden of proof to obtain an injunction based on the doctrine of inevitable disclosure must be sufficiently high 

to establish that all other mechanisms to protect business information have been attempted and this is really the last resort.  

 Of the three mechanisms, the case of garden leave seems to be on better ethical grounds in terms of the fairness and 

equity provided to the departing employee. With garden leave the employer internalizes the cost of enforcing a restriction on 

employee mobility. Thus, the potentially power-abusing party (the employer) will only restrict behavior that it thinks is truly 

worth purchasing and has an incentive to limit the period of mobility prohibition. When the employer willingly, if 

begrudgingly, bears those costs and does so after the employee leaves, it becomes clearer that removing the employee from 

the labor market has tangible costs. With garden leave the employer will more likely accurately value the true costs of 

restricting mobility and have an economic incentive to refrain from overreaching or any vindictive behavior. As compared to 

the bluntness of a noncompete for restricting unfair competition, garden leave may actually sharpen the issues related to 

competitiveness and specific employees‘ financial value to a firm. 

Thus, with garden leave there is an ethically sound balance being struck between the individual rights of the 

employee to restrict the sale of her labor and the employer‘s protectable interest in curtailing unfair competition. The 

Lockean concern about abuse of the employee‘s property rights is alleviated because the garden leave situation creates a 

market for the employee‘s services, values them accordingly, and compensates the employee. Like the noncompete 

negotiation, but now with a market valuation component, the employee retains some power to sell her labor (i.e., choose to 

not work for a competitor), but does so on more balanced terms. Moreover, the incentives align for the employer to not 

overreach because it is forced to pay for any immobility it ―purchases‖ during the garden leave period. For these reasons, the 

concerns about which employees, and to what information the garden leave applies appear to become less dire. In terms of 

procedural fairness, just as with noncompetes, in order to ensure that there is no question that employees fully consent to a 

garden leave clause, the employer should disclose the terms that will be required of the employee at the outset, when the 

parties are negotiating all the relevant aspects of the job, (or of a promotion) such as salary and duties. In addition, if the 

garden leave clause included a mediation requirement in the event of disagreement in application of the mechanism, this 

could ensure that open communication, mutual understanding, and negotiation between employers and employee would be 

prioritized over unilateral or judicially imposed obligations. 

 

VI. CONCLUSION 

Legislatures and judges have sought to find the socially optimal balance of the tensions between the desire for 

freedom of employee mobility and the need to protect business information that creates competitive advantage. Nationwide, 

legal decisions run the gamut with a wide variety of outcomes in terms of regulations and rulings permitting or prohibiting 

employee mobility restraint mechanisms such as those considered herein; noncompetes, the doctrine of inevitable disclosure 

and garden leave. While these legal opinions or legislative developments may refer generally to concepts such as property 

rights, utilitarian analyses and fairness, it is hoped that this review of the ethical and philosophical bases for these concepts 

might provide a much-needed context to support the decision-making of policy-makers.  
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Moreover, this analysis helps to address a gap in the literature on the evaluation of ethical issues related to employee 

mobility restraints. The discussion above may inform the debate on the appropriateness and the legitimate scope of these 

measures. This analysis may also support future researchers not only in their work in these specific legal mechanisms but 

perhaps more broadly in determining fairness, balancing costs and benefits, and evaluating property rights in the context of a 

knowledge-based economy.  
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