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Abstract 

This paper will explore the concept of "social responsibility," as it applies to business. It will 

examine to what extent a company has a duty to avoid harm to stakeholders and the environment. This 

paper will examine the Alien Tort Claims Act. It will examine several cases involving it. A case analysis of 

companies that have failed to exercise "corporate responsibility" and the consequences of such breaches are 

explored.  It will review how a once infrequently utilized 200-year-old statute is the only viable recourse 

that human rights groups can use to seek redress against multinational corporations for alleged abuses 

overseas.  

Introduction 

The corporate citizenship theory of social responsibility argues that business has a responsibility to 

“do good.”i That is, business is responsible for helping to solve social problems that it did little, if anything 

to cause.ii  This theory asserts that corporations owe a duty to promote the same social goals as do 

individual members of society.  Proponents of the “do good” theory argue that corporations owe a debt to 

society to make it a better place and that this duty arises because of the social power bestowed on them.  

That is, this social power is a gift from society and should be used to good ends. 

At one time, the only social responsibility of a business was to increase its profits.iii  During this 

period, businesses prized dictatorships for their ability to provide stable environmentsiv and consumers 

were not concerned with either where or by whom the shoes they wore were made.v  However, the increase 

in globalization changed perceptions.  Multinational corporations (also hereinafter referred to as "MNCs") 

began to benefit immensely from globalization and those outside of the MNC environment started to realize 

that an MNC's profit gains brought about a corresponding responsibility to manage any adverse effects of 

producing those gains.vi  Suddenly, a company's success was measured by factors other than its bottom-

line.  In addition, the reputation of a company thought to be involved in some form of human rights abuse 

could suffer irreparable damage and consumers began to demand detailed information on corporate 

activities.vii   

The rise of the accountability movement resulted in an increased awareness of the relationship 

between business and human rights.  However, the movement has been unable to prompt the development 

of an effective mechanism to ensure that MNCs are held responsible for any transnational adversities they 

cause, particularly where the host state is unable or unwilling to address the problems.  Nevertheless, 

several alleged victims of corporate abuse have turned to litigation in U.S. domestic courts as one means of 

attempting to hold corporations accountable.  Litigants have brought cases against the Royal Dutch/Shell 

Group, Chevron Corp., Exxon-Mobil Corp., Pfizer Inc., the Coca-Cola Company, and The Gap, for such 

violations as torture, forced labor and gross human rights breaches.viii  The basis for these claims was, in 

most cases, the Alien Tort Claims Act ("ATCA"), a U.S. statute that permits foreign citizens to sue in U.S. 

courts for violations of international law.ix  Corporate social responsibility also "recognizes that 

corporations are not only responsible to their shareholders, but owe, or should owe, particular duties to 

persons or communities directly or indirectly affected by their operations; such persons or communities 

comprise a corporation's "stakeholders.”x   

This paper examines corporate social responsibility within the context of certain cases involving 

the Alien Tort Claims Act.  The 1789 Alien Tort Claims Act (also referred to as “ATCA”) has been used by 

litigants in lawsuits seeking redress for human rights violations ranging from environmental disasters to 

torture and even murder.  This statute has been used very infrequently over the past 200 years.  However, 

within the past twenty years this legislation has been the statute of choice by many seeking redress for 

corporate abuses on an international level.   

 

 



I. The Alien Tort Claims Act 

The Alien Tort Claims Act is defined in the United States Code.xi 

This language is derived with little alteration from the first congressional statute 

on the judiciary.xii  On its face, the statute specifies that, to state a claim, plaintiffs must (i) be “aliens,” (ii) 

claiming damages for a “tort only,” (iii) resulting from a violation “of the law of nations” or of “a treaty of 

the United States.”  Paradoxically, the first recorded ATCA decision, Bolchos v. Darrell,xiii upheld the sale 

of slaves.xiv 

II. The Revitalization of the Alien Tort Claims Act 

 

A. Filartiga v. Pena-Irala 

 

In Filartiga v. Pena-Irala,xv Dr. Joel Filartiga, a physician, described himself as a longstanding 

opponent of the government of President Alfredo Stroessner, which has held power in Paraguay since 1954.  

His daughter, Dolly Filartiga, arrived in the United States in 1978 under a visitor's visa, and had applied for 

permanent political asylum.  The Filartigas brought an action in the Eastern District of New York against 

Americo Norberto Pena-Irala (Pena), also a citizen of Paraguay, for wrongfully causing the death of Dr. 

Filartiga's seventeen-year old son, Joelito.  They contended that on March 29, 1976, Joelito Filartiga was 

kidnapped and tortured to death by Pena, who was then Inspector General of Police in Asuncion, Paraguay.  

Later that day, the police brought Dolly Filartiga to Pena's home where she was confronted with the body 

of her brother, which evidenced marks of severe torture.  As she fled, horrified, from the house, Pena 

followed after her shouting, “Here you have what you have been looking for so long and what you deserve.  

Now shut up.”  The Filartigas claim that Joelito was tortured and killed in retaliation for his father's 

political activities and beliefs.  Shortly thereafter, Dr. Filartiga commenced a criminal action in the 

Paraguayan courts against Pena and the police for the murder of his son.  As a result, Dr. Filartiga's 

attorney was arrested and brought to police headquarters where, shackled to a wall, Pena threatened him 

with death.  This attorney, it is alleged, has since been disbarred without just cause.  During the course of 

the Paraguayan criminal proceeding, which is apparently still pending after four years, another man, Hugo 

Duarte, confessed to the murder.  Duarte, who was a member of the Pena household, claimed that he had 

discovered his wife and Joelito in flagrante delicto, and that the crime was one of passion.  The Filartigas 

have submitted a photograph of Joelito's corpse showing injuries they believe refute this claim.  Dolly 

Filartiga, moreover, has stated that she will offer evidence of three independent autopsies demonstrating 

that her brother's death “was the result of professional methods of torture.”  Despite his confession, Duarte, 

we are told, has never been convicted or sentenced in connection with the crime.  In July of 1978, Pena sold 

his house in Paraguay and entered the United States under a visitor's visa.  He was accompanied by Juana 

Bautista Fernandez Villalba, who had lived with him in Paraguay. The couple remained in the United 

States beyond the term of their visas, and were living in Brooklyn, New York, when Dolly Filartiga, who 

was then living in Washington, D. C., learned of their presence.  Acting on information provided by Dolly 

the Immigration and Naturalization Service arrested Pena and his companion, both of whom were 

subsequently ordered deported on April 5, 1979 following a hearing.  They had then resided in the United 

States for more than nine months.  Almost immediately, Dolly caused Pena to be served with a summons 

and civil complaint at the Brooklyn Navy Yard, where he was being held pending deportation.  The 

complaint alleged that Pena had wrongfully caused Joelito's death by torture and sought compensatory and 

punitive damages of $10,000,000.  The Filartigas also sought to enjoin Pena's deportation to ensure his 

availability for testimony at trial. The cause of action was based under “wrongful death statutes; the U. N. 

Charter; the Universal Declaration on Human Rights; the U. N. Declaration Against Torture; the American 

Declaration of the Rights and Duties of Man; and other pertinent declarations, documents and practices 

constituting the customary international law of human rights and the law of nations,” as well as 28 U.S.C. s 

1350, Article II, sec. 2 and the Supremacy Clause of the U. S. Constitution.  The trial court stayed the order 

of deportation, and Pena immediately moved to dismiss the complaint on the grounds that subject matter 

jurisdiction was absent and for forum non conveniens.  On the jurisdictional issue, there has been no 

suggestion that Pena claims diplomatic immunity from suit.  The Filartigas submitted the affidavits of a 

number of distinguished international legal scholars, who stated unanimously that the law of nations 

prohibits absolutely the use of torture as alleged in the complaint.  Pena, in support of his motion to dismiss 

on the ground of forum non conveniens, submitted the affidavit of his Paraguayan counsel, Jose Emilio 

Gorostiaga, who averred that Paraguayan law provides a full and adequate civil remedy for the wrong 



alleged.  Dr. Filartiga did not commence such an action, however, believing that resort to the courts of his 

own country would be futile. 

The United States District Court for the Eastern District of New York, Eugene H. Nickerson, J., 

dismissed the action for want of subject matter jurisdiction and appeal was taken.  The Court of Appeals, 

Irving R. Kaufman, Circuit Judge, held that deliberate torture perpetrated under the color of official 

authority violates universally accepted norms of international law of human rights regardless of the 

nationality of the parties, and, thus, whenever an alleged torturer is found and served with process by an 

alien within the borders of the United States, the Alien Tort Statute provides federal jurisdiction.xvi  Since 

the plaintiffs in that case did not contend that their action arose directly under a treaty of the United States, 

the court answered a threshold question on the jurisdictional issue of whether the conduct alleged violates 

the law of nations.  The court stated that in light of the universal condemnation of torture in numerous 

international agreements, and the renunciation of torture as an instrument of official policy by virtually all 

of the nations of the world (in principle if not in practice), we find that an act of torture committed by a 

state official against one held in detention violates established norms of the international law of human 

rights, and hence the law of nations.xvii  Official torture is now prohibited by the law of nations.  The 

prohibition is clear and unambiguous, and admits of no distinction between treatment of aliens and citizens.  

*** The treaties and accords cited above, as well as the express foreign policy of our own government, all 

make it clear that international law confers fundamental rights upon all people vis-a-vis their own 

governments.  While the ultimate scope of those rights will be a subject for continuing refinement and 

elaboration, we hold that the right to be free from torture is now among them.xviii 

Since that time there have been a number of cases involving American Corporations and these 

allegations in the actions have been „chilling.‟  Moreover, the actions of the corporate officers within these 

organizations illustrate a lack of corporate citizenship and a total disregard for human life. 

 

III. Legal and ethical corporate abuses overseas 

 

B. Doe v. Unocal 

 

Burma's elected government was overthrown by a military government in 1958.   In 1988, 

Burma's military government suppressed massive pro-democracy demonstrations by jailing and killing 

thousands of protesters and imposing martial law.xix   At that time, a new military government took control 

naming itself the State Law and Order Restoration Council (“SLORC”) and renaming the country 

Myanmar.xx  In May 1990, SLORC held multi-party elections in which the National League for 

Democracy, the leading opposition party, won 80 percent of the parliamentary seats.   After the elections, 

SLORC refused to relinquish power and jailed many political leaders.  The international community has 

closely scrutinized the SLORC's human rights record since it seized power in 1988.   Foreign governments, 

international organizations, and human rights groups have criticized SLORC for committing such human 

rights abuses as torture, abuse of women, summary and arbitrary executions, forced labor, forced 

relocation, and arbitrary arrests and detentions.xxi   

In Doe v. Unocal, supra,  a group of Burmese farmers represented by a panoply of plaintiffs firms 

and human rights groups charged Unocal with using forced labor to construct a pipeline in the Burmese 

jungle and hiring Burmese soldiers, who then murdered, tortured and raped villagers who resisted or 

protested the pipeline‟s construction.   

In 1982, large natural gas deposits that were to become known as the Yadana field were 

discovered in the Andaman Sea off the coast of Burma.  Sometime in the late 1980‟s and early 1990‟s, 

Unocal conducted oil and gas exploration in central Burma, and in or about 1991, several international oil 

companies, including Unocal, began negotiating with SLORC regarding oil and gas exploration in 

Burma.xxii  In May 1992, Control Risk Group, a consulting company hired by Unocal to assess the risks 

involved in foreign investment, issued a report informing Unocal of Burma's economic and political 

climate.  The report states: Throughout Burma the government habitually makes use of forced labour to 

construct roads.  In Karen and Mon states the army is forcing villagers to move to more secure sites 

(similar to the „strategic hamlets' employed by the U.S. army in Vietnam) in the hope of cutting off their 

links with the guerrillas.  There are credible reports of military attacks on civilians in the regions.  In such 

circumstances UNOCAL and its partners will have little freedom of manoeuvre.  The local community is 

already terrorized:  it will regard outsiders apparently backed by the army with extreme suspicion.xxiii 

In 1992, the Myanmar government established a state-owned company, the Myanma Oil and Gas 



Enterprise (“MOGE”), to hold the government's interest in its energy products and to produce and sell 

nation's oil and gas resources.  MOGE then auctioned off a license to produce, transport, and sell the 

natural gas discovered in the Andaman Sea. Despite Control Risk Group's report, Unocal bid on the 

contract but lost to the French oil company, Total.xxiv  Total set up a subsidiary, Total Myanmar 

Exploration and Production (“TMEP”), to receive Total's interest in the contract, and on July 9, 1992, 

TMEP and MOGE formed the Moattama Gas Projectxxv (the “Project”) by entering into two agreements:  

the Production Sharing Contract (the “PSC”) and the Memorandum of Understanding (the “MOU,” 

collectively the “Agreements”).  The Agreements set forth the rights and obligations of the parties and 

established TMEP as the Operator and Contractor of the Project.  The Agreements further provided that 

“MOGE shall assist and expedite Contractor's by providing ... security protection and rights of way and 

easements as may be requested by Contractor.”  MOGE was not initially an equity participant in the 

Project, but did retain an option to acquire a 15 percent interest in the Project.  Before exercising the option, 

MOGE was entitled to bonuses and royalties determined by the amount of gas produced and sold.  The 

Agreements also provided a Thai government entity, Petroleum Authority of Thailand Exploration and 

Production (“PTTEP”), with an option to acquire a 30 percent interest in the Project.xxvi  The Project was 

structured in three phases.  During the first phase, TMEP was to appraise the gas discovery and determine 

its commerciality.  If, and only if, TMEP made a “Commercial Discovery,” the second phase would 

commence.  The Agreements set forth a number of conditions that had to be satisfied before TMEP could 

declare a Commercial Discovery.  These conditions included the discovery of a specified amount of gas, a 

commitment by the Thai government to purchase a specified amount of gas, and a revenue projection that 

would provide a 15 percent rate of return on the Project.  The second phase consisted of the development of 

the natural gas fields and the construction of a pipeline to be used to transport the gas.  The third phase 

involved the transportation of gas.  The Agreements also provided that the Project would consist of two 

entities.  The first entity, referred to as the Joint Venture, was responsible for the production of gas.   The 

second entity, referred to as the Gas Transportation Company, was charged with constructing and operating 

the gas pipeline.xxvii 

The pipeline was to run eastbound through Burma's Tenasserim region, a rural area in the southern 

portion of Burma that is home to “rebels” who disfavor the SLORC.   Accordingly, the Myanmar military 

increased its presence in the pipeline region to provide security for the Project.  In addition, the military 

prepared for a Commercial Discovery by building army barracks and helipads and clearing roads along the 

proposed pipeline route.xxviii    

Plaintiffs were Tenasserim villagers who alleged that the Burmese military committed human 

rights violations against them in connection with the Project.   According to the deposition testimony of 

Plaintiffs and witnesses, the military forced plaintiffs and others, under threat of violence, to work on these 

projects and to serve as porters for the military for days at a time.  Plaintiffs further contended that the 

military forced entire villages to relocate for the benefit of the pipeline project.  The deposition testimony 

recounted numerous acts of violence perpetrated by Burmese soldiers in connection with the forced labor 

and forced relocations.  Plaintiffs alleged international law violations including torture, rape, murder, 

forced labor, and forced relocation, and California state law torts including false imprisonment, assault, 

intentional infliction of emotional distress, and negligence.xxix 

In 1992, Unocal and Total negotiated an assignment of a portion of Total's interest in the Project 

to Unocal.  On November 25, 1992, Unocal made an $8.6 million offer for a 47.5 percent participating 

interest in Total's rights and interests under the Agreements, which Total accepted in December 1992.xxx  

Unocal then incorporated Unocal Myanmar Offshore Company (“UMOC”) to hold Unocal's interest in the 

Project and on January 22, 1993, UMOC acquired an undivided 47.5 percent interest in TMEP's rights 

under the Agreements.  During the negotiations, Unocal and Total discussed the potential problems of 

having the Myanmar military provide security for the Project.   Stephen Lipman, Unocal's Vice President of 

International Affairs, testified that in our discussions between Unocal and Total, we said that the option of 

having the military provide protection for the pipeline construction and operation of it would be they might 

proceed in the manner that would be out of our control and not be in a manner that we would like to see 

them proceed, I mean, going to the excess.  So we didn't know.   It's an unknown, and it's something that 

we couldn't control.  So that was the hazard we were talking about.  It was out of our control if that kind of 

full relinquishment of security was given to the government.xxxi 

In March 1994, Unocal and Total officials met to discuss issues concerning the construction of the 

gas pipeline.  One of the subjects of discussion was the threat to the pipeline Project posed by “rebels” 

residing in the pipeline region and by Burmese refugees residing in Thailand who would, on occasion, 



return to Burma.  A Unocal report issued after the meetings states: The Myanmar Army claims that, despite 

these people, they have an area “secured” only along the proposed pipeline route and within ± 10 

kilometers of the proposed pipeline route.... [T]he Burmese Army claims to have „many battalions' in the 

area, based in Kaleinaung, with up to 200 troops in the mountain jungle area near the border along the 

pipeline route.xxxii 

After UMOC acquired a portion of TMEP's interest in the Project, the parties had to allocate 

responsibilities between themselves.  On June 1, 1994, UMOC and TMEP entered into a Production 

Operating Agreement (“POA”), the purpose of which was to define the parties' rights and obligations with 

respect to operations under the PSC. The POA appointed TMEP as the Operator of the venture and 

provided that TMEP would issue “cash calls” to the participants for their share of expenses.  As Operator, 

TMEP retained the responsibility of hiring skilled and unskilled labor to build the pipeline.xxxiii 

Meanwhile, on six occasions between April 1994 and January 1996, Unocal representatives 

traveled to Myanmar to conduct firsthand, in-field evaluations of the Project.xxxiv  A Unocal report issued 

after the April 1994 trip summarizes the representatives' observations and impressions after their inspection 

of various routing options for the proposed pipeline.  The report reads, in part: Total and Unocal will insist 

upon western style construction practices including fair labor rates and the use of an internationally 

recognized contractor.  I asked specifically if Total would ever agree to allow Myanmar to build a road or 

some other facilities as a partial contribution to the partnership knowing that they might use impressed 

labor.  Mr. Madeo [of Total] assured us that would be unacceptable to Total.xxxv 

In late 1994, in anticipation of the formal declaration of Commercial Discovery, the parties took 

steps to set up the gas transportation corporation called for in the Agreements.  On November 11, 1994, 

Unocal formed the Unocal International Pipeline Corporation (“UIPC”) for purposes of holding its shares 

in the pipeline corporation; and on December 20, 1994, the pipeline corporation, Moattama Gas 

Transportation Company (“MGTC”), was incorporated.  MGTC's initial shareholders were TMEP and 

UIPC. Then on January 24 and 29, 1995, PTTEP (the Thai government entity) exercised its option acquire 

a 30 percent interest in the Joint Venture and MGTC. On February 8, 1995, TMEP declared a Commercial 

Discovery and on April 3, 1995, MOGE exercised its right to acquire a 15 percent interest in the Project.  

Following MOGE's buy in, the respective interests of the participants in the Project were:  TMEP 31.2375 

percent; UMOC 28.2625 percent; PTTEP 25.5 percent;  and MOGE 15.0 percent. 

During this same period, Unocal executives were addressing the potential for human rights abuses 

committed by the Myanmar government in connection with the Project.  In a December 1994 letter, Unocal 

CEO Roger Beach wrote: I want to state unequivocally that Unocal does not tolerate human rights 

violations in connection with any of our business activities.  It is our policy to only do business in countries 

where we can operate ethically and responsibly.  Myanmar is no exception.  We are monitoring human 

rights issues in Myanmar very closely, both on our own and through continuing dialog with international 

organizations.  Earlier this year, we conducted two fact-finding missions to Myanmar and found absolutely 

no evidence of human rights violations in connection with our natural gas project.xxxvi  In early 1995, 

representatives from Unocal met with Human Rights Watch (“HRW”).  In this meeting, the HRW 

representatives told Unocal that HRW was not against investment in foreign countries, even those nations 

without spotless human rights records.  Myanmar, though, was an exception.  HRW's director informed 

Unocal that forced labor was “so pervasive” in the country that HRW cannot condone any investment that 

would enrich the current regime.xxxvii  A 1995 letter written by a consultant to Unocal states: [M]y 

conclusion is that egregious human rights violations have occurred, and are occurring now, in southern 

Burma.  The most common are forced relocation without compensation of families from land near/along 

the pipeline route;  forced labor to work on infrastructure projects supporting the pipeline (the SLORC calls 

this government service in lieu of payment of taxes);  and imprisonment and/or execution by the army of 

those opposing such actions.  Unocal, by seeming to have accepted SLORC's version of events, appears at 

best naive and at worst a willing partner in the situation.xxxviii 

On January 4, 1995, Unocal president, John Imle, and other Unocal representatives met with a 

group of human rights watch groups opposed to the pipeline project at Unocal Headquarters in Los 

Angeles.  The following exchange took place between Pamela Wellner of Greenpeace and John Imle:xxxix 

WELLNER:  What is happening in the exact pipeline area is increased forced labor, increased 

relocation of villagers.   And so the situation there is getting much much worse.   There might be 

some improvements in Rangoon but your project is fostering massive human rights violations in 

the area. 

IMLE:  Well, I would suggest that if there were fewer threats ... 



WELLNER:  It has nothing to do with threats, these are just people who are going about their day 

to day business. 

IMLE:  People are threatening physical damage to the pipeline, do you agree with that? 

WELLNER:  I do agree with that but it has nothing to do with taking people out of their villages 

and forcing them to work ... 

IMLE:  I'm sorry, it has a lot to do with the military presence there and an increasing military 

presence. 

WELLNER:  And using people as forced labor has to do with threats?   Are you saying that if they 

didn't threaten to blow up the pipeline or to disrupt it ... 

IMLE:  You are taking what I'm saying completely out of context and you understand that.   Let's 

be reasonable about this.   What I'm saying is that if you threaten the pipeline there's gonna be 

more military.   If forced labor goes hand and glove with the military yes there will be more forced 

labor.   For every threat to the pipeline there will be a reaction. 

(Richardson Decl., Ex.2005 at 2772-73.) 

 

 

A May 1995 United States State Department cable from the U.S. Embassy in Rangoon, Myanmar, 

states:  On the general issue of the close working relationship between Total/Unocal and the Burmese 

Military, Robinson [of Unocal] had no apologies to make.  He stated forthrightly that the companies have 

hired the Burmese military to provide security for the Project and pay for this through the Myanmar Oil and 

Gas Enterprise (MOGE).  He said three truckloads of soldiers accompany Project officials as they conduct 

survey work and visit villages.  He said Total's security officials meet with military counterparts to inform 

them of the next day's activities so that soldiers can ensure the area is secure and guard the work perimeter 

while the survey team goes about its business.xl 

On May 10, 1995, Joel Robinson sent a letter informing Total of his “general thoughts about [his] 

visit to the pipeline route.”xli  The letter stated that “[f]rom Unocal's standpoint, probably the most sensitive 

issue is „what is forced labor‟ and „how can you identify it.‟  I am sure that you will be thinking about the 

demarcation between work done by the Project and work done „on behalf of‟ the Project.  Where the 

responsibility of the Project ends is very important.” xlii 

In June 1995, Amnesty International sent David Garcia, a Unocal employee, a copy of its 1994 

Human Rights report on Burma.  Attached was a personal cover note addressed to Mr. Garcia which warns 

that there is a disturbing quote from Thein Oo Po Saw, director of the Scientific and Technology Research 

Dept. of the Ministry of Industry.  His comment could mean that the government plans to use „voluntary‟ 

labor in conjunction with the pipeline.  We know that from long experience with this regime that what they 

call „voluntary‟ labor is called forced labor in other parts of the world; and, forced labor not of convicts, but 

of ordinary citizens.  Myanmar forced labor conditions have been documented to be brutal and even 

deadly.xliii 

A January 22, 1996 U.S. Embassy cable reported that “Total brings skilled labor from Rangoon, 

but obtains unskilled labor locally.  According to Total briefing materials, the Army hires the local villagers 

that provide the pipeline Project manual labor.   Between February 1995 and mid-January 1996, Total paid 

463 villagers „hired by the army.‟ ”xliv 

In or about January 1996, Total's Herve Chagnoux was questioned by the press about forced labor 

utilized in connection with the Project.  In a letter written by Chagnoux to Unocal on February 1, 1996, he 

acknowledged that his answers to the press' questions were poor.  The letter continued: By stating that I 

could not guarantee that the army is not using forced labour, I certainly imply that they might, (and they 

might) but I am saying that we do not have to monitor army's behaviour: we have our responsibilities;  they 

have their responsibilities; and we refuse to be pushed into assuming more than what we can really 

guarantee.  About forced labour used by the troops assigned to provide security on our pipeline project, let 

us admit between Unocal and Total that we might be in a grey zone.xlv 

In April 1996, Unocal CEO Roger Beach and Unocal President John Imle visited the Project.  A 

report was prepared, apparently for their review, which provides charts representing the amount of money 

paid by the Project to local “project helpers” by month.xlvi  One chart documents the numbers of “villagers” 

hired by Army Battalions.xlvii  Another chart documents money spent on food rations for the army and 

villagers.xlviii 

A U.S. State Department cable summarizes a conversation the U.S. government official had with 

Unocal's Joel Robinson regarding the Project's relationship to the Myanmar military.  The State Department 



official noted: Robinson acknowledged that army units providing security for the pipeline construction do 

use civilian porters, and Total/Unocal cannot control their recruitment process.  Robinson said Total meets 

the porters at the marshaling camp, where a Total doctor gives them a physical exam.  Some are sent home 

due to their poor physical condition (the companies accept only males between 18-45 years of age).  

Robinson said Total keeps careful records of the porters to ensure they are paid.  He said these records of 

workers and porters showed that they had not been overly drawn from just one village, in fact, the most that 

had been drawn from a particular village was three.xlix  Another State Department cable dated May 20, 1996 

stated:  Forced labor is currently being channeled, according to NGO reports, to service roads for the 

pipeline to Thailand.  The mode of operation apparently is to build the service road first, then lay pipe 

alongside.  There are plans for a helicopter pad and airstrip in the area ... in part for use by oil company 

executives.  When foreigners come on daily helicopter trips to inspect work sites, involuntary laborers are 

forced into the bush outside camera range.l 

In a September 17, 1996 memorandum from Total to Unocal regarding forced labor, Total 

acknowledged that “[w]e were told that even if Total is not using forced labour directly, the troops assigned 

to the protection of our operations use forced labour to build their camps and to carry their equipments.  We 

had to mention that when we had knowledge of such occurrences, the workers have been compensated.”li  

On November 5, 1996, MGTC had a committee meeting in which the members discussed certain “areas of 

concern.”   One area of concern listed in the minutes was that of “site security solely relying upon the 

M.A.F. [Myanmar Armed Forces] to ensure safe access to the pipeline/track construction zone.”lii 

On March 4, 1997, Unocal wrote a letter to the City Counsel of New York in response to a 

proposed New York City select purchasing law imposed on firms that do business in Burma.  This letter 

reads: “There is a civil war going on, as it has for 50 years.  There are consistent reports of human rights 

violations-many of which are traceable to the war.  On the other hand, the war is 150 to 200 miles from the 

pipeline project, where no such violations have taken place.”liii  This evidence is offered to demonstrate that 

the human rights violations occurring near the pipeline related to the pipeline, and not to any war.liv 

Despite the evidence before it, the court granted the motion for summary judgment stating that 

there were no facts suggesting that Unocal sought to employ forced or slave labor.  In fact, the court noted 

the Joint Venturers expressed concern that the Myanmar government was utilizing forced labor in 

connection with the Project.  In turn, the military made efforts to conceal its use of forced labor.  The 

evidence did suggest to the court that Unocal knew that forced labor was being utilized and that the Joint 

Venturers benefited from the practice.   However, the court felt that such a showing was insufficient to 

establish liability under international law, and thus, plaintiffs' claim against Unocal for forced labor under 

the Alien Tort Claims Act failed as a matter of law.lv  This decision was incredulous because the violence 

perpetrated against plaintiffs was well documented in their deposition testimony filed under seal with the 

Court and acknowledged as such by the court in a footnote in its decision.lvi 

Specifically, on March 25, 1997, the District Court granted in part and denied in part Unocal's 

motion to dismiss the Doe action.lvii  The District Court dismissed the claims against the Myanmar Military 

and Myanmar Oil on the grounds that these defendants were entitled to immunity pursuant to the Foreign 

Sovereign Immunities Act.lviii  The District Court also determined, however, that the act of state doctrine 

did not require the dismissal of the claims against the other defendants, with the exception of the 

expropriation claims.  Moreover, the District Court determined that subject matter jurisdiction was 

available under the ATCA and that the Doe-Plaintiffs had pled sufficient facts to state a claim under the 

ATCA. The District Court later denied the Doe-Plaintiffs' motion for class certification and dismissed their 

claims against Total for lack of personal jurisdiction.lix  Plaintiffs in both actions subsequently filed 

amended complaints that do not contain claims based on expropriation of property.  On November 5, 1997, 

the District Court similarly granted in part and denied in part Unocal's motion to dismiss the Roe action.lx  

The District Court determined that the Government in Exile (wholly) and the Trade Unions (in part) lacked 

standing to pursue their claims.  The District Court's other determinations in the Roe action-regarding the 

act of state doctrine, subject matter jurisdiction under the ATCA, and failure to state a claim under the 

ATCA-were identical to its earlier determinations in the Doe action regarding the same issues.  On August 

31, 2000, the District Court granted Unocal's consolidated motions for summary judgment on all of 

plaintiffs' remaining federal claims in both actions.lxi  The District Court granted Unocal's motion for 

summary judgment on the ATCA claims based on murder, rape, and torture because plaintiffs could not 

show that Unocal engaged in state action and that Unocal controlled the Myanmar Military.  The District 

Court granted Unocal's motion for summary judgment on the ATCA claims based on forced labor because 

plaintiffs could not show that Unocal “actively participated” in the forced labor.  The District Court also 



determined that it did not have subject matter jurisdiction over the Doe-plaintiffs' RICO claim.  Finally, 

after having granted summary judgment on all of plaintiffs' federal claims, the District Court declined to 

exercise its discretion to retain plaintiffs' state claims and dismissed those claims without prejudice.  On 

September 5, 2000, the District Court granted Unocal's motion to recover costs in the amount of 

$125,846.07.  On November 29, 2000, the District Court denied Plaintiffs' joint Fed.R.Civ.P. 54(d)(1) 

Motion to Retax, concluding that the motion actually constituted a time-barred Fed.R.Civ.P. 59(e) Motion 

to Alter or Amend Judgment. 

The Doe-Plaintiffs appealed the District Court's dismissal of their claims against the Myanmar 

Military and Myanmar Oil and the District Court's grant of summary judgment in favor of Unocal on their 

ATCA and RICO claims against Unocal.  The Roe-Plaintiffs appealed the District Court's grant of 

summary judgment in favor of Unocal on their ATCA claims against Unocal.  The United States Court of 

Appeals for the Ninth Circuit stated that the threshold question in any Alien Tort Claim Act case is whether 

the alleged tort is a violation of the law of nations.  We have recognized that torture, murder, and slavery 

are jus cogenslxii violations and, thus, violations of the law of nations.  Rape can be a form of torture.lxiii  

Moreover, forced labor is so widely condemned that it has achieved the status of a jus cogens violation.lxiv  

Accordingly, all torts alleged in the present case are jus cogens violations and, thereby, violations of the 

law of nations.lxv Although a jus cogens violation is, by definition, “a violation of „specific, universal, and 

obligatory‟ international norms” that is actionable under the ATCA, any“violation of „specific, universal, 

and obligatory‟ international norms”-jus cogens or not-is actionable under the ATCA.lxvi  

The Court of Appeals held that the standard for aiding and abetting under the ATCA is knowing 

practical assistance or encouragement that has a substantial effect on the perpetration of the crime and that 

a reasonable fact-finder could find that Unocal's conduct met this standard.lxvii  It concluded there were 

genuine issues of material fact whether Unocal's conduct met the actus reus and mens rea requirements for 

liability under the ATCA for aiding and abetting forced labor.  Accordingly, it reversed the District Court's 

grant of Unocal's motion for summary judgment on plaintiffs' forced labor claims under the ATCA.lxviii 

  C. Flores v. Southern Peru Copper Corp. 

In Flores v. Southern Peru Copper Corp.,lxix the Second Circuit Court of Appeals rejected an 

environmental suit invoking the act against a Peruvian mining company, finding that pollution was not 

necessarily proscribed by international law.  In that case, plaintiffs were residents of Ilo, Peru, and the 

representatives of deceased Ilo residents.  Defendant, SPCC, is a United States corporation headquartered 

in Arizona with its principal place of operations in Peru. It is majority-owned by Asarco Incorporated 

(“Asarco”), a Delaware corporation with its principal place of business in Peru.  Asarco is a wholly-owned 

subsidiary of Grupo Mexico, S.A. de C.V., which is a Mexican corporation with its principal place of 

business in Mexico City.  SPCC has operated copper mining, refining, and smelting operations in and 

around Ilo since 1960.lxx  SPCC's operations emited large quantities of sulfur dioxide and very fine particles 

of heavy metals into the local air and water.  Plaintiffs claimed that these emissions caused respiratory 

illnesses and that this “egregious and deadly” local pollution constitutes a customary international law 

offense because it violates the “right to life,” “right to health,” and right to “sustainable development.”lxxi 

SPCC's activities, as well as their environmental impact, are regulated by the government of Peru.  

Since 1960, commissions of the Peruvian government have conducted annual or semi-annual reviews of the 

impact of SPCC's activities on the ecology and agriculture of the region.  These commissions have found 

that SPCC's activities have inflicted environmental damage affecting agriculture in the Ilo Valley and have 

required SPCC to pay fines and restitution to area farmers.  In addition to imposing fines and permitting 

area residents to seek restitution, the government of Peru also has required SPCC to modify its operations 

in order to abate pollution and other environmental damage.  Under the direction of Peru's Ministry of 

Energy and Mines (“MEM”), SPCC has conducted studies to ascertain the environmental impact of its 

operations and the technical and economic feasibility of abating that impact.  SPCC is required to meet 

levels of emissions and discharges set by the MEM under Peruvian environmental laws enacted in 1993, 

and is subject to the jurisdiction of the courts of Peru.lxxii   

Plaintiffs commenced their action by filing a complaint on December 28, 2000.   They filed an 

Amended Complaint on February 7, 2001.   On March 5, 2001, SPCC filed a motion to dismiss pursuant to 

and for lack of subject matter jurisdiction and for failure to state a claim, arguing that plaintiffs failed to 

allege a violation of the law of nations.   SPCC also moved to dismiss the Amended Complaint on the 

grounds of forum non conveniens and international comity, and moved, in the alternative, for summary 

judgment.  The District Court held that plaintiffs had failed to state a claim under the ATCA because they 

had not pleaded a violation of any cognizable principle of customary international law.lxxiii  In its analysis, 
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the District Court discussed the requirements for a claim under the ATCA. It noted that “[t]he ATCA 

provides for federal court jurisdiction where a plaintiff's claim involves a violation of [i] a treaty of the 

United States or [ii] the law of nations, which consists of rules that „command the general assent of 

civilized nations.‟”lxxiv  Because plaintiffs did not claim any violation of a United States treaty, the Court 

turned to the issue of whether plaintiffs had alleged a violation of customary international law.lxxv  The 

District Court noted that, in order to allege a violation of customary international law, “a plaintiff must 

demonstrate that a defendant's alleged conduct violated „well-established, universally recognized norms of 

international law.‟”lxxvi  The Court noted that it did not need to reach the question of forum non conveniens 

because it had determined that it lacked subject matter jurisdiction, but it nonetheless concluded that, even 

if plaintiffs had pleaded a violation of customary international law, dismissal on the ground of forum non 

conveniens would have been appropriate.lxxvii 

The Court of Appeals held the District Court properly rejected plaintiffs' claim that the 

egregiousness of the conduct alleged bears on whether plaintiffs have stated a claim on which relief can be 

granted under the ATCA. Instead, in order to state a claim under the ATCA, a plaintiff must allege either a 

violation of a United States treaty or of a rule of customary international law, as derived from those 

universally adopted customs and practices that States consider to be legally obligatory and of mutual 

concern.lxxviii  In determining whether plaintiffs alleged a violation of customary international law, the court 

held [a]lthough customary international law does not protect a right to life or right to health, plaintiffs' 

complaint may be construed to assert a claim under a more narrowly-defined customary international law 

rule against intra national pollution.  However, it held the voluminous documents and the affidavits of 

international law scholars submitted by plaintiffs failed to demonstrate the existence of any such norm of 

customary international law.lxxix 

 

D. Abdullahi v. Pfizer, Inc. 

 

In the mid-1990's, Pfizer developed Trovaflozacin Mesylate, an antibiotic that is also known by its 

brand name as “Trovan.”  Pfizer projected that its total annual sales could exceed $1 billion a year. 

(Compl.¶  96.)  Beginning in 1996, Pfizer conducted the largest drug testing program ever undertaken by 

enrolling thousands of subjects in clinical tests. (Compl.¶  97.)  However, prior animal testing indicated that 

Trovan might cause significant side effects in children such as joint disease, abnormal cartilage growth 

(osteochondiosis, a disease resulting in bone deformation) and liver damage.lxxx 

In 1996, epidemics of bacterial meningitis, measles and cholera besieged the impoverished 

Nigerian city of Kano.lxxxi  In April 1996, six weeks after it first learned of the epidemics, Pfizer dispatched 

a medical team to establish a treatment center at Kano's Infectious Disease Hospital (“IDH”).lxxxii 

In addition to Pfizer's team, humanitarian organizations such as Medecins Sans Frontieres 

(“MSF”), also known as Doctors Without Borders, traveled to Kano's IDH to treat the sick. (Compl.¶  5.)  

The medical teams operated under squalid conditions in a hospital comprised of several single story cinder 

block buildings, some of which lacked electricity and running water. (Compl.¶  110.)  The beds were filled 

to capacity and patients seeking care overflowed on to the hospital's grounds. (Compl.¶  110.)  Plaintiffs 

allege that while MSF and other organizations offered safe and effective treatments for bacterial meningitis, 

Pfizer embarked on a medical experiment involving the “new, untested and unproven” antibiotic 

“Trovan.”lxxxiii 

To travel to Kano, Pfizer needed the U.S. Food and Drug Administration's (“FDA”) authorization 

to export Trovan.  On March 15, 1996, Pfizer informed the FDA of its intent to conduct the Kano study. 

(Compl.¶  108.)  Thereafter, Pfizer obtained a March 20th letter from the Nigerian government and a March 

28th letter from IDH's ethics committee permitting Pfizer to export Trovan to Kano. (Compl.¶  108.)  

Although both letters predate Pfizer's departure for Kano, plaintiffs allege that no IDH ethics committee 

existed as of March 28, 1996 and that the March 28th letter was back-dated in response to a 1997 FDA 

audit.lxxxiv 

Plaintiffs further contend that Pfizer's sole purpose for traveling to Kano was to expedite the 

FDA's approval of Trovan to treat pediatric victims. (Compl.¶  7.)  Prior to Kano, only one child had ever 

been treated with Trovan, and then only after all other antibiotics failed. No child had ever received it 

orally. (Compl.¶  105-06.)  According to plaintiffs, Nigerian officials allocated to Pfizer two of IDH's 

wards to conduct the testing.  (Compl.¶  113.)  Pfizer selected, from lines of those awaiting treatment, 

children ranging in age from one to thirteen years who exhibited symptoms of neck stiffness, joint stiffness, 

and high fevers with headaches. (Compl.¶  3, 115.)  Pfizer divided them into two groups and treated half 
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with Trovan.  (Compl.¶  3.)  The other half was “purposefully „low-dosed” ‟ with ceftriaxone, an FDA-

approved drug shown to be effective in treating meningitis. (Compl.¶  125.)  In order to enhance the 

comparative results of Trovan, Pfizer administered only one-third of ceftriaxone's recommended dosage. 

(Compl.¶ ¶  3, 124-25.)lxxxv 

Meanwhile, MSF established their headquarters in tents beside the IDH due to space constraints. 

(Compl.¶  111.)  There, MSF admitted their sickest patients to hospital  

beds in the IDH and confined the less ill to floor mats in their tents. (Compl.¶  112.)  MSF treated pediatric 

meningitis patients with chloramphenicol, a drug recommended by the World Health Organization to treat 

bacterial meningitis in epidemic situations. (Compl.¶ ¶  11, 111.)lxxxvi 

Pfizer's protocol also called for the children selected to have their blood tested on arrival and five 

days later. (Compl.¶  126.)  If a child was not responding well to Trovan, Pfizer switched his or her 

treatment to ceftriaxone. (Compl.¶  126.)  Plaintiffs allege, however, that Pfizer neglected to analyze the 

patients' blood samples and therefore could not determine if a patient had a negative reaction until the 

manifestation of a visible and permanent injury. (Compl.¶  126.)  Plaintiffs further allege that low-dosing 

ceftriaxone resulted in injuries and deaths among the control group. (Compl.¶  3.)lxxxvii 

Although Pfizer's protocol called for its team to obtain consent from the parents of the children 

treated who were too young to sign, few parents could speak or read English. (Compl.¶  127.)  Plaintiffs 

claim that Pfizer failed to explain to the children's parents that the proposed treatment was experimental, 

that they could refuse it, or that other organizations offered more conventional treatments at the same site 

free of charge. (Compl.¶ ¶  3, 117-20, 128-30, 154-55, 157.)  After two weeks, Pfizer's team left Kano and 

never returned for follow-up evaluations.  (Compl.¶  122.)  Plaintiffs allege that five children who received 

Trovan and six children whom Pfizer “low-dosed” died.  (Compl.¶  120.) Others suffered paralysis, 

deafness and blindness. (Compl. ¶ ¶  16-50.)lxxxviii 

On December 30, 1996, Pfizer applied with the FDA for approval to market Trovan in the United 

States for various uses including the treatment of pediatric infectious diseases.  (Compl.¶ 216.)  In June 

1997, FDA inspectors discovered inconsistencies in the data resulting from Pfizer's Kano treatments.  

(Compl.¶  217.) Thereafter, regulators informed Pfizer that they planned to deny its application to use the 

drug against epidemic meningitis and expressed several concerns including Pfizer's failure to conduct 

follow-up examinations.  In response, Pfizer withdrew its application.lxxxix 

Plaintiffs filed their complaint in that action on August 29, 2001.   They asserted that one of the 

bases of jurisdiction in the District Court was 28 U.S.C. §  1350, the Alien Tort Claims Act (“ATCA”), 

because Pfizer purportedly violated the Nuremberg Code, the Declaration of Helsinki, article 7 of the 

International Covenant on Civil and Political Rights, FDA regulations and other norms of international 

law.xc  On the company„s motions to dismiss for failure to state a claim, and to dismiss for forum non 

conveniens, in a Memorandum and Order dated September 16, 2002, the District Court (William H. Pauley, 

Judge) held that: (1) Pfizer's alleged conduct was not a violation of “universal concern,” for which a private 

actor could be held liable; (2) the complaint adequately alleged that the company was a “state actor” to 

state a claim under the Alien Tort Claims Act; but (3) the action would be conditionally dismissed for 

forum non conveniens in favor of Nigeria as a preferred forum.  Judgment was entered on September 26, 

2002 and an appeal followed. 

 In evaluating the forum non conveniens question, the District Court considered:  (i) the level of 

deference owed to the plaintiffs; (ii) the availability of an adequate alternative forum; and (iii) whether the 

public and private interest factors weigh in favor of an adjudication in the plaintiffs' chosen forum or in the 

defendant's proposed alternative.  The District Court resolved each of these questions in Pfizer's favor, 

finding that:  (i) plaintiffs' choice of forum was owed “less deference” because they are foreign plaintiffs;  

(ii) Nigeria was an adequate alternative forum;  and (iii) the public and private interest factors favored a 

trial in Nigeria over one in New York.xci  According to the Court of Appeals this was a proper 

determination.  However, it felt the principal problem in resolving the appeal on the record related to the 

inquiry into the existence of an adequate alternative forum.  It reiterated that a forum non conveniens 

motion “may not be granted unless an adequate alternative forum exists,” and, in general, “[a]n alternative 

forum is ordinarily adequate if the defendants are amenable to service of process there and the forum 

permits litigation of the subject matter of the dispute.”xcii  To satisfy this element of the analysis, Pfizer 

demonstrated that it was subject to service of process in Nigeria and that Nigerian law provided an 

adequate remedy for plaintiffs' claims because it recognizes negligence, medical malpractice, and personal 

injury claims.xciii  In “rare” cases, however, as the District Court aptly observed, “if the plaintiff shows that 

conditions in the foreign forum plainly demonstrate that „plaintiffs are highly unlikely to obtain basic 
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justice therein,‟ ” a defendant's forum non conveniens motion must be denied.xciv    

Plaintiffs made just such a claim-arguing vehemently that the Nigerian court system was too 

corrupt to be considered an adequate alternative forum.  In support of these allegations, plaintiffs submitted 

to the District Court affidavits and a number of State Department and United Nations' reports that included 

general observations about the corruption in Nigeria's judiciary.  According to plaintiffs' supporting 

affidavits, the Nigerian judicial system is “subject to influence from powerful entities, such as the executive 

and legislative branches of the government, [and] the wealthy,” and consists of safeguards that are 

“generally by-passed in favor of powerful and influential parties.”xcv Plaintiffs bolstered those claims with 

the U.S. Department of State and United Nations' reports stating that Nigeria's “judiciary remained subject 

to executive and legislative branch pressure, was influenced by political leaders at both the state and federal 

levels,” and the courts are plagued by “understaffing, inefficiency, and corruption” that prevent the 

judiciary from functioning adequately.xcvi  Undoubtedly, the record offered by plaintiffs indicates that 

Nigeria is a nation experiencing difficulties in its transition from a dictatorship to a democracy.  However, 

nothing in plaintiffs' submissions reaches beyond the most general of characterizations.xcvii 

 Although it observed that “the record offered by plaintiffs indicates that Nigeria is a nation 

experiencing difficulties in its transition from a dictatorship to a democracy,” the District Court declined to 

find Nigeria to be an inadequate alternative.  According to the District Court, “nothing in plaintiffs' 

submissions reaches beyond the most general of characterizations,” and “conclusory allegations of 

corruption or bias on the part of the foreign forum will not prevent a dismissal on forum non conveniens 

grounds.”xcviii 

On appeal, the plaintiffs made a motion seeking judicial notice of the fact that “[a] parallel action filed in 

Nigeria [Zango v. Pfizer, No. FHC/K/CS/204/2001], involving different plaintiffs but the same course of 

conduct by Pfizer, was dismissed on August 19, 2002.”  Plaintiffs requested that the court notice both the 

fact of the dismissal “and the reasons for it.”  Plaintiffs rely on the statements included in the Notice of 

Discontinuance as proof of the Zango plaintiffs' reasons for discontinuing the action.  (The notice blames 

an indefinite adjournment and the fact that the judge hearing the case declined jurisdiction “for personal 

reasons.”)xcix 

Pfizer objected to the plaintiffs' motion and requested, instead, that the court take notice of the 

entire Zango docket, minutes and rulings because, according to Pfizer, these entries, minutes and rulings 

show that the Zango plaintiffs' version of events (as outlined in the Notice of Discontinuance) is 

disingenuous.  Plaintiffs opposed Pfizer's motion, arguing that the court “cannot fully understand the 

significance of the events in Zango on the [selective] record provided by Pfizer.”  The court held that 

plaintiffs' understanding of the Zango events conflicted with the interpretation that Pfizer wished the court 

to draw from the docket entries (which were not presented to the District Court) and the dispute was 

impossible for us to resolve based on the record before us.   As such, this would be an inappropriate fact for 

judicial notice.c   

Because the court of appeals remanded the case for further proceedings with respect to Pfizer's 

motion to dismiss on forum non conveniens grounds, it did not reach the subject of Pfizer's cross appeal-the 

propriety of the District Court's denial of Pfizer's Rule 12(b)(6) motion. 

On remand to the District Court, the appellate court directed the question of whether Nigeria is an 

“adequate alternative forum” in light of the Zango proceedings. The District Court limited its forum non 

conveniens analysis to an adequacy inquiry.  Pfizer asserted that Kano's Federal High Court is an adequate 

alternative forum for Plaintiffs' claims. Plaintiffs countered that Kano's Federal High Court lacks adequate 

procedural safeguards and that the Nigerian judiciary is known for rampant corruption and bias.  The 

requirement of an adequate alternative forum “[o]rdinarily ... will be satisfied when the defendant is 

„amenable to process' in the other jurisdiction.” ci   Further, “[a]n agreement by the defendant to submit to 

the jurisdiction of the foreign forum can generally satisfy this requirement.”cii  Pfizer agreed to (i) litigate 

these claims (or their Nigerian equivalents) in Nigeria, (ii) accept service of process in Nigeria, and (iii) 

waive any res judicata and statute of limitations-based defenses that may have matured since the filing of 

the instant Complaints.ciii  The court opined that “Nigerian law provided an alternative basis for recovery 

even if it did not recognize the specific claims plaintiffs allege in this action.”civ 

The district court stated that “in rare circumstances ... where the remedy offered by the other 

forum is clearly unsatisfactory, the other forum may not be an adequate alternative.”  Here, citing to State 

Department reports, newspaper articles and proceedings from an unrelated case, the plaintiffs argued that 

Nigerian judiciary is too corrupt and biased to be considered an adequate alternative forum. (Kusel Letter at 

3; Declaration of Elaine S. Kusel, dated June 14, 2005 Exs. 2-3: Newspaper articles; Ishola Aff. II Ex. D: 
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Proceedings from an unrelated case).cv   

In Abdullahi I, the Court rejected plaintiffs' generalized allegations of corruption and bias.cvi  

Consequently, it held that the key issue on remand was whether plaintiffs adduced sufficient evidence to 

establish that the Zango proceedings demonstrated the inadequacy of the Nigerian forum.cvii  According to 

the court, Ishola, the Zango plaintiffs' counsel did not contend that he dismissed the action because of 

corruption or bias in favor of Pfizer. Instead, he dismissed that action because the Zango plaintiffs “waited 

endlessly” for a new judge to replace Judge Hobon. (Ishola Aff. II ¶  10.)cviii  The court noted that in Zango 

even plaintiffs' counsel conceded that “[i]t may be impossible to know with certainty what „personal‟ 

reasons induced Justice Hobon to decline jurisdiction over the Zango case.”cix  (Kusel Letter at 3-5; see also 

Tr. at 24 (“I can't stand before you saying I know completely what is going on in the Nigerian judiciary.”)cx  

Therefore, plaintiffs could not establish corruption and bias in the Zango proceedings.   

In Abdullahi II, the court felt (1) plaintiffs did not submit any evidence to show that the Nigerian 

judiciary would be biased against its own citizens in “the kind of controversy here at issue;” (2) Pfizer lost 

a case to Nigerian citizens in the Nigerian Federal High Court involving Viagra;cxi and plaintiffs' 

submissions were “of little use” because “they largely consist (perhaps understandably) of broad, 

conclusory assertions `as to the relative corruptibility or incorruptibility of the [Nigerian] courts, with scant 

reference to specifics, evidence, or application to the instant cases.”cxii  Plaintiffs' only specific evidence 

concerning Pfizer's efforts to influence the judiciary comes from Ishola's affidavit and Dr. Walterspiel's 

declaration.  Based on “one witness, Kabiru, a nurse who was utilized by Pfizer for the tests,” Ishola 

contends that bribes were offered to Nigerian government officials to induce them to cooperate with Pfizer 

officials in the Kano treatment program.cxiii  Because Ishola's information was hearsay and not based on his 

personal knowledge, the Court rejected it.cxiv  In any event, Ishola did not contend that Kabiru's statement 

influenced Ishola's decision to dismiss the Zango action.  The Court concluded that Nigeria was an 

available alternative forum for the litigation.cxv  Because this Court grants Pfizer's motion to dismiss for 

failure to state a claim under the ATS and on forum non conveniens ground. 

 

Conclusion 

 

 This article demonstrates that certain constituencies within corporate America have failed to 

exercise true corporate citizenship within the context of corporate social responsibility.  Unfortunately, in 

the cases discussed herein we have seen a pattern of corporate irresponsibility in the form of corporate 

abuses directed against those least able to defend themselves: the poor, the downtrodden, the minority, the 

underclass and undeveloped people in society.   It is an example of how corporate greed fails to factor the 

value of human life in decision making and with total disregard for „doing good.‟  It is another example of 

how the powerful and wealthy corporate citizens within this nation can use the procedural rules of litigation 

to protract litigation with the intent and desire to frustrate aggrieved parties with legitimate claims.   

What is encouraging is the governmental response to the recent corporate governance scandals.  

Shortly after the record-breaking bankruptcies of Enron and WorldCom, in 2003, the Italian food giant 

Parmalat became "Europe's Enron" with an accounting and securities fraud that the Securities and 

Exchange Commission ("SEC") called "one of the largest and most brazen corporate financial frauds in 

history." Neither shaky corporate governance nor bankruptcies are novel.  What makes the recent round of 

scandals mind-boggling is their magnitude: the combined market capitalizations of Enron and WorldCom 

that were wiped out exceeded the individual gross domestic products ("GDP") of such countries as the 

Czech Republic, Venezuela, the Philippines, and Pakistan.  In response, legislators in many countries have 

rushed to enact more meaningful "good corporate governance" laws to protect households and investors 

within their jurisdictions.  Although corporate social responsibility means different things to different 

people, the concept suggests that a corporation recognizes its duty to address some of the social and 

environmental problems that afflict humankind.cxvi  Undoubtedly, such a time will come with respect to the 

Alien Tort Claims act and corporate abuses overseas. 

  

 

 

 

 

 

 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&CMD=ML&DocName=I39b41ddc475111db9765f9243f53508a&FindType=BD


 

 

 

 

 

 

 

 

 

 

 

                                                 
i Henry R. Cheeseman, Essentials of Business and Online Commerce Law 147 (Prentice Hall, 2006). 
ii Id. 
iii Milton Friedman, The Social Responsibility of Business is to Increase its Profits, N.Y. Times Mag., Sept. 

13, 1970, at 32. 
iv John Elkington, Cannibals with Forks: The Triple Bottom Line of 21st Century Business 110 (1998). 
v
 Choudhury, Barnali, Beyond the Alien Tort Claims Act: Alternative Approaches to 

Attributing Liability to Corporations for Extraterritorial Abuses, 26 NW. J. INT'L L. & 

BUS. 43 (2005). 

vi
 Id.; See, for example, as noted by U.N. Secretary General Kofi Annan: "Transnational companies have 

been the first to benefit from globalization. They must take their share of responsibility for coping with its 

effects." Kofi A. Annan, Help the Third World Help Itself, Wall St. J., Nov. 29, 1999, at A28.  

 
vii Choudhury, Barnali, Beyond the Alien Tort Claims Act: Alternative Approaches to Attributing 

Liability to Corporations for Extraterritorial Abuses, 26 NW. J. INT'L L. & BUS. 43 (2005). 

viii
 Id.; See, Int'l Council on Human Rights Policy, Beyond Voluntarism: Human Rights and the 

Developing International Legal Obligations of Companies 104 (2002), available at 

http://www.ichrp.org; Sarah Joseph, Transnational Human Rights Litigation Against Corporations 

155-169 (2004).  

 
ix Choudhury, Barnali, Beyond the Alien Tort Claims Act: Alternative Approaches to Attributing Liability 

to Corporations for Extraterritorial Abuses, 26 NW. J. INT'L L. & BUS. 43 (2005). 
x Id., at 239. 
xi
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in violation of the law of nations or a treaty of the United States. 

"Section 1. Short Title. 
"This Act may be cited as the 'Torture Victim Protection Act of 1991'. 
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affording all the judicial guarantees which are recognized as indispensable by civilized peoples.  Such term, 
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thousand lawsuits per judge and at least one commercial case that was pending for 12 years) (Newman, J., 

sitting by designation); Monegasque De Reassurances S.A.M. v. Nak Naftogaz of Ukr., 311 F.3d 488, 499 

(2d. Cir.2002) (rejecting State Department reports as “a basis for any conclusion that the courts of Ukraine 

constitute an inadequate alternative forum”); El-Fadl v. Cent. Bank of Jordan, 75 F.3d 668, 678 

(D.C.Cir.1996) (State Department report expressing “concern about the impartiality” of Jordanian courts 

did not suffice to make that forum inadequate); Aguinda v. Texaco, Inc., 142 F.Supp.2d 534, 544 

(S.D.N.Y.2001), aff'd,303 F.3d 470 (2d Cir.2002) (finding State Department reports containing “conclusory 

assertions as to the relative corruptibility or incorruptibility of Ecuadorian courts, with scant references to 

specifics, evidence, or application to the instant cases” to be of “little use”); see also Blanco v. Banco 

Indus. de Venez., S.A., 997 F.2d 974, 982 (2d Cir.1993) (political unrest in a foreign jurisdiction did not 

render the forum inadequate absent some showing that the unrest has had an adverse effect on the judicial 

system there); Gonzalez v. P.T. Pelangi Niagra Mitra Int'l, 196 F.Supp.2d 482, 487-88 (S.D.Tex.2002) 

(plaintiffs' general accusations contained in “voluminous proof of corruption in the Indonesian judiciary-

including newspaper articles, statements by prominent Indonesian politicians, the results of a survey 

conducted by the Partnership for Governance Reform in Indonesia, a World Bank report and statements by 

the United States government” failed to render Indonesia an inadequate forum). 
cvii Abdullahi II, 2005 WL 1870811 (S.D.N.Y.), at 15.   
cviii Id., at 16. 
cix Id. 
cx Id. 
cxi (Declaration of Steven Glickstein, dated June 14, 2004(“Glickstein Decl.”) Ex. 4: Decision in Pfizer 

Specialties Ltd. v. Chyzolo Pharmacy Ltd., Suit No. FHC/L/CS/99, dated Feb. 13, 2001.) 
cxii

Abdullahi II, 2005 WL 1870811 (S.D.N.Y.), at 16.  See also, Monegasque De Reassurances, 311 F.3d at 

493 (generalized allegations of corruption are insufficient); S.C. Chimexim S.A. v. Velco Enters. Ltd., 36 

F.Supp.2d 206, 214-15 (S.D.N.Y.1999) (finding that “general ... assertions are not sufficient to create a 

genuine issue of fact that Romania's judicial system as a whole is devoid of impartiality or due process,” 

despite evidence that Romanian courts were “far from perfect”). 
cxiii Abdullahi II, 2005 WL 1870811 (S.D.N.Y.), at 15.  See, Ishola Aff. II ¶  14.   
cxiv Abdullahi II, 2005 WL 1870811 (S.D.N.Y.), at 16.  See, Hollander v. Am. Cyanamid Co., 172 F.3d 192, 

198 (2d Cir.1999) (holding that a court may “strike portions of an affidavit that are not based upon the 

affiant's personal knowledge, contain inadmissible hearsay or make generalized and conclusory 

statements”); see also Fed.R.Evid. 602 (“A witness may not testify to a matter unless evidence is 

introduced sufficient to support a finding that the witness has personal knowledge of the matter.”); Doe v. 

Nat'l Bd. of Podiatric Med. Exam'rs, No. 03 Civ. 4034(RWS), 2004 WL 912599, at *4 (S.D.N.Y. Apr. 29, 

2004) (holding that a court may decline to consider those portions of an affidavit not based on personal 

knowledge); Scott v. Reno, No. 97 Civ. 5203(RPP), 1998 WL 249178, at *3 (S.D.N.Y. May 18, 1998) 
cxv Abdullahi II, 2005 WL 1870811 (S.D.N.Y.), at 18.   
cxvi

 Besmer, Veronica, Winter, Student Note: The Legal Character of Private Codes of Conduct: More 

Than Just A Pseudo-Formal Gloss On Corporate Social Responsibility, 2 Hastings Bus. L.J. 279, 280 

(2006). 
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