
* J.D., M.B.A., Associate Professor, University of Wyoming College of Business, Department of Management & Marketing. 

** J.D., 2010, University of Wyoming College of Law. 

This article was made possible, in part, by the support of the Governor Geringer Award for Promising Young Scholars.  The 

authors thank Jennifer A. Cook, J.D., University of Wyoming College of Law, 2011, for her excellent research assistance for 

this paper. 

 

 

SHAREHOLDER PRIMACY AND THE BUSINESS JUDGMENT RULE: 

ARGUMENTS FOR EXPANDED CORPORATE DEMOCRACY 

 

by 

 

Robert Sprague* and Aaron J. Lyttle** 

 

 

ABSTRACT 

There is a fundamental flaw in the law‘s approach to corporate governance.  While shareholder primacy is a well-

established norm within U.S. corporate law, the business judgment rule essentially holds directors blameless when they fail to 

maximize shareholder wealth.  During the past century, control of the corporation has passed from shareholders to managers.  

As a result, shareholders have little practical say in who runs the corporation, even though they cannot usually hold managers 

legally liable when those managers destroy shareholder wealth through incompetence.  Despite a number of arguments 

asserting that shareholders do not deserve any additional management powers, this article concludes that this flaw in 

corporate governance compels greater shareholder democracy, primarily through access to the corporate proxy to nominate 

directors. 

I. INTRODUCTION 

There is a fundamental flaw in the law‘s approach to corporate governance.  Shareholder primacy is a well-

established norm within United States corporate law.1   Put simply, the majority view holds that the principal role of the 

corporation is to maximize the wealth of its shareholders.2  Within corporations, the locus of power is the board of directors.3  

But under the business judgment rule, shareholders are often left with no legal recourse when their directors fail to maximize 

shareholder wealth.4   

Shareholders have only two practical options when directors fail to maximize shareholder wealth: sell their shares,5 

or remove the directors.6  The first option is of little value if shareholders have already lost a substantial amount of their 

investment.7  The second option, however, as discussed in this article, is not as realistic as it sounds.  But granting 

shareholders some additional avenues to more actively participate in the selection of directors is the most practical option 

shareholders have to protect their interests. 

Part II of this article examines a corporate governance conundrum arising from the interplay between the 

shareholder primacy norm and the business judgment rule.  Within Part II, the history of the shareholder primacy norm is 

reviewed, demonstrating it remains a core principle guiding corporate governance.  Part II also traces the development of the 

business judgment rule, concluding with recent applications of the rule establishing it as the unwavering approach courts take 

with regard to director liability.  The corporate governance conundrum—and flaw—lies in the fact that, due to the business 

judgment rule, shareholders have minimal legal recourse when directors fail to maximize shareholder wealth. 

This leads to an examination in Part III of the concept of shareholder democracy—an approach to empower 

shareholders primarily by allowing them access to the corporate proxy to nominate directors.  Part III examines the 

arguments against shareholder democracy, and then examines its advantages and counters many of its criticisms.  Part IV 

moves beyond most shareholder democracy arguments by returning to the corporate governance conundrum examined in Part 

II.  It is this article‘s principal thesis that the corporate governance conundrum provides the strongest argument yet presented 

for why shareholders should be provided greater democracy.8 

II. THE CORPORATE GOVERNANCE CONUNDRUM 

A. The Shareholder Primacy Norm 

Under the shareholder primacy norm, corporate managers should only make decisions for the benefit of those who 

own shares of the corporation.9  Shareholder primacy is reflected in arguments that the sole purpose of the corporation is to 



 

 

maximize profits,10 or that management‘s objectives are to maximize shareholder wealth.11  The foundation of the 

shareholder primacy norm is found in the directors‘ fiduciary duty to make decisions that are in the best interests of the 

shareholders.12  

Shareholder primacy may arguably be traced back to the classic case of Dodge v. Ford Motor Company.13  In 

Dodge, shareholders sued the Ford Motor Company for using surplus earnings to cut the price of its automobiles rather than 

pay dividends.14  Concluding that corporations are organized and carried on primarily for the profit of the stockholders, the 

Michigan Supreme Court held ―the powers of the directors are to be employed for that end.‖15  Shareholder primacy remains 

the dominant force in corporate governance,16 particularly in Delaware,17 where a majority of the largest publicly-held 

corporations are incorporated.18  Lyman Johnson refers to the shareholder primacy norm as ―the supreme purpose of 

corporate activity, a purpose privileged above all others.‖19 

Proponents of the shareholder primacy norm argue that maximizing shareholder wealth is in the best interests of 

society.20  Smith argues that theoretical justifications for shareholder primacy arose, in part, from the purposes of early 

corporations themselves—to serve the public interest.21  Angell & Ames, in their 1832 Treatise on the Law of Private 

Corporations Aggregate, expressly promote the notion that corporations exist for the public benefit.22  They assert the 

primary purpose of limited shareholder liability is to encourage risk-takers to incorporate for the betterment of society.23  

Additionally, courts initially viewed corporate directors as trustees and shareholders as the beneficiaries of that 

trust.24  The United States Supreme Court extended the trust metaphor to shareholder value in Dodge v. Woolsey,25 holding 

courts in equity have jurisdiction over corporations: 

to prevent any misapplication of their capitals or profits, which might result in lessening the dividends of 

stockholders, or the value of their shares, as either may be protected by the franchises of a corporation, if 

the acts intended to be done create what is in the law denominated a breach of trust.26 

Dodge v. Woolsey addressed a situation in which a shareholder of a bank filed suit to enjoin the imposition of a new tax after 

the directors of the bank refused to file a similar suit.27  The Supreme Court considered the directors‘ refusal to contest the tax 

more than a mere error in judgment, but a disregard of their duty amounting to a breach of trust—amounting to an illegal 

application of the profits due to the stockholders of the bank.28  Dodge v. Woolsey set in motion a series of cases upholding 

the right of shareholders to initiate actions to protect their investments when the directors failed to do so, but only when the 

shareholders faced irreparable loss;29 demonstrating a propensity on the part of the courts to protect shareholder value in the 

corporation. 

Protecting shareholder value also served as the basis to protect minority shareholders from abuses by majority 

shareholders who controlled the board.30  In fact, Smith argues that Dodge v. Ford Motor Company is no more than a 

minority shareholder oppression case and the court‘s shareholder primacy holding merely followed a long line of minority 

shareholder oppression precedent, explaining why the court was able to make its ―shareholder primacy‖ pronouncement 

without citation to authority.31 

But recent anecdotal evidence suggests the shareholder primacy norm does not protect society at large, nor 

shareholders in particular.  For example, the examiner appointed by the court for the Lehman Brothers Holdings Inc., 

bankruptcy reported that in 2006, ―Lehman made the deliberate decision to embark upon an aggressive growth strategy, to 

take on significantly greater risk, and to substantially increase leverage on its capital[,]‖32 which included substantial 

investments in sub-prime mortgage-related securities.  As the sub-prime mortgage market morphed into a financial crisis in 

2007, rather than pare its losses, Lehman consciously chose to ―double down, hoping to profit from a counter‐cyclical 

strategy.‖33  In 2008, it became apparent Lehman‘s growth strategy was flawed,34 and the company filed Chapter 11 

bankruptcy, the largest bankruptcy ever filed.35  Citigroup suffered a similar fate, though not as severe as bankruptcy, when 

its management also chose to invest in sub-prime mortgage-related securities, causing, in part, the corporation‘s stock price to 

actually drop below its book value in 2008.36  The sub-prime mortgage crisis, which precipitated a global financial crisis,37 

led to multi-trillion dollar government bailouts and guarantees.38  In the opinion of one commentator, ―There‘s no other way 

of saying it: today‘s doctrines of shareholder primacy and managerial self-interest have brought many companies to the brink 

of self-destruction.‖39   

The shareholder primacy norm is also strengthened by the business judgment rule.  Regardless of how ―stupid,‖ 

―egregious‖ or ―irrational‖ a board decision may be that destroys, rather than maximizes, shareholder wealth, it ―provides no 

ground for director liability, so long as the court determines that the process employed was either rational or employed in a 

good faith effort to advance corporate interests.‖40  

B. The Business Judgment Rule 

To further bolster the shareholder primacy norm, courts, and particularly Delaware courts, have enforced the 

business judgment rule.  It is argued that ―[w]ealth is maximized when corporations are run by directors who know that their 

decisions will be reviewed by investors, by analysts, by stockholders, and by business partners—but not by the courts.‖41   



 

 

1. A Brief History of the Business Judgment Rule 

The first reported case in the United States addressing the duty of care of directors is from the Louisiana Supreme 

Court in Percy v. Millaudon, decided in 1829, in which shareholders of the Planters‘ Bank sued three of its directors for 

losses allegedly resulting from improper loans to the Bank‘s president and cashier.42  The Percy court considered the 

directors ―the agents or mandatories of the stockholders, …‖43 and focused its analysis on the duties of an agent in the given 

circumstances.44  In particular, the Louisiana Supreme Court noted that bank directors are not expected to devote their entire 

time and attention to the institution, in contrast to those who may be compensated for their time devoted to the bank.45  

Ultimately, the Percy court found no liability because there was no proof of harm to the bank based on the directors‘ 

actions.46 

In 1872, the Pennsylvania Supreme Court addressed the broad question of whether ―the directors of a corporation 

can be made to account for losses arising from mismanagement merely.‖47  Rather than consider directors trustees, the 

Spering’s Appeal court described them as themselves stockholders and ―mandataries—persons who have gratuitously 

undertaken to perform certain duties, and who are therefore bound to apply ordinary skill and diligence, but no more.‖48  

Spering’s Appeal contains the first reported comprehensive analysis of director liability, concluding: 

[W]hile directors are personally responsible to the stockholders for any losses resulting from 

fraud, embezzlement or wilful misconduct or breach of trust for their own benefit and not for the benefit of 

the stockholders, for gross inattention and negligence by which such fraud or misconduct has been 

perpetrated by agents, officers or co-directors, yet they are not liable for mistakes of judgment, even though 

they may be so gross as to appear to us absurd and ridiculous, provided they are honest and provided they 

are fairly within the scope of the powers and discretion confided to the managing body.49 

New York preceded Delaware in formalizing a business judgment rule.50  By 1944, New York courts had formally 

adopted the business judgment rule, holding that absent a showing of fraud or self-interest, management‘s decisions would 

not be reviewed by the court, regardless of how unwise those decisions might be.51  Although directors were given wide 

latitude in the management of the affairs of a corporation, it was also assumed their judgment would be honest, unbiased, and 

reasonable exercised.52 

While the Delaware courts did not formally recognize the business judgment rule, per se, until 1960, they did 

demonstrate respect for business judgment beginning in the early twentieth century.53  Early attributes of the business 

judgment rule first began to appear in Delaware in 1924.  In Robinson v. Pittsburgh Refining Corp.,54 the corporation‘s 

directors were authorized by a shareholder resolution to entertain bids to sell the assets of the corporation.  When the 

directors‘ decision to accept one bid over another was challenged, the Delaware Court of Chancery enunciated three of the 

basic premises of the modern business judgment rule: (1) it will be presumed the directors acted in the bests interests of the 

corporation;55 (2) the terms of the transaction must be so manifestly unfair as to overcome this presumption;56 such that (3) 

the directors‘ ―action was so unreasonable as to be removed entirely from the realm of the exercise of honest and sound 

business judgment.‖57  As the Delaware Supreme Court explained as early as 1927, ―an honest mistake of business judgment 

should not be reviewable by the court.‖58  By the mid-1940s it had become established law in Delaware that directors would 

not be liable for ―mere mistakes.‖59  The business judgment rule was formally adopted in Delaware in 1960 when the 

Delaware Supreme Court refused to substitute its ―uninformed opinion for that of experienced business managers of a 

corporation who have no personal interest in the outcome…‖ of the adoption of a corporate plan.60   

The business judgment rule was further strengthened during the hostile takeover boom in the 1970s and 1980s.  

Although hostile takeovers experienced massive growth during those two decades, they were a concrete manifestation of an 

idea from the 1960s.61  Robin Marris, a professor of economics, argued that inefficient input and output markets could be 

fixed by a third, corporate control market.62  In theory, such a market would allow outside interests to redirect firms, forcing 

managers to make decisions that maximize shareholder profits.63  Unsolicited takeover offers increased in number in the 

1960s and exploded in the 1980s,64 and became quite controversial.  Many critics from traditional corporate backgrounds 

viewed corporate raiders as arrogant and regarded them with suspicion.65  The public was generally hostile to corporate 

takeovers, largely because of negative media attention and their frequently negative local impact.66  Junk bond-financed 

hostile takeovers threatened to shake up the corporate world, and, as such, gave rise to considerable resistance from corporate 

boards and directors, who devised a number of means of resisting them.67  Many corporate directors viewed takeovers as a 

threat to their power, largely because takeovers were often followed by the firing of corporate managers.68  As a result, 

managers began to develop a wide array of self-help measures designed to thwart takeovers.69 

These self-help tactics posed new problems for corporate governance because they may have conflicted with boards‘ 

and managers‘ fiduciary duty to maximize shareholder profits.70  There is a risk that corporate directors may act in their own 

interests, rather than those of their corporations‘ shareholders, in resisting hostile takeovers.71  A line of court decisions 

addressed the problem by applying a modified business judgment rule, allowing corporate directors to make decisions 

pursuant to their best judgment, provided they met their initial burden of showing that their decisions were reasonable and 

proportional.72  Delaware courts required corporate directors to meet two conditions before they would apply the business 

judgment rule: (1) corporate directors must show they possessed a reasonable belief in ―a danger to corporate policy and 



 

 

effectiveness[;]‖ and (2) their reaction was ―reasonable in relation to the threat posed.‖73  Once those conditions were met, 

courts presumed corporate directors acted in good faith in the best interests of the shareholders and would not second-guess 

those decisions.74  If corporate directors could demonstrate a reasonable belief that a tender offer posed a threat to the 

corporation and that they took reasonable steps in responding to it, they could take self-help measures, such as using poison 

pills, without violating their fiduciary duty to corporate shareholders.75  Once the business judgment rule applies, plaintiffs 

have the burden of showing that directors breached their fiduciary duty or prioritized their own interests over those of the 

corporation.76  

The situation came to a head at the close of the 1980s, when the Supreme Court of Delaware rendered its Paramount 

decision.77  Near the closing of a complicated merger between Time, Inc. and Warner Communications, Paramount 

Communications announced an all-cash offer to purchase Time‘s outstanding shares.78  After negotiations, Time‘s board 

decided to refuse Paramount‘s tender offer and to continue with its merger with Warner.79  Although Paramount offered a 

valuable cash premium, Time directors expressed concerns that the company‘s shareholders did not understand the long-term 

benefits of the Warner merger, including the company‘s ability to retain its corporate culture.80  Time rejected Paramount‘s 

offer and restructured its merger with Warner as a cash and securities acquisition.81  Time‘s directors persisted in this move, 

even after Paramount increased the size of its cash offer.82  Subsequently, Paramount and some of Time‘s shareholders sued 

Time.83  The Delaware Supreme Court reaffirmed Unocal’s two requirements before applying the business judgment rule and 

noted that a refusal to accept a cash offer could comply with that rule.84  The court found that Time‘s directors possessed a 

reasonable belief that Paramount‘s offer presented a threat to the company and acted reasonably in rejecting it.85 

2. Recent Applications of the Business Judgment Rule 

The 2007-2009 Citigroup shareholder derivative litigation reflects a very recent application of the business judgment 

rule, applied directly to the current financial crisis.86  The Citigroup court summarized the shareholders‘ claims as attempting 

to hold the directors personally liable for making, or allowing to be made, business decisions that, in hindsight, turned out 

poorly for the company.87  This type of decisionmaking, according to the court, falls within the business judgment rule: ―a 

presumption that in making a business decision the directors of a corporation acted on an informed basis, in good faith and in 

the honest belief that the action taken was in the best interests of the company.‖88  The burden is on the shareholders who are 

challenging the directors‘ decision to rebut this presumption.89  In dismissing the plaintiffs‘ complaint, the court stated that 

―absent an allegation of [self-]interestedness or disloyalty to the corporation, the business judgment rule prevents a judge or 

jury from second guessing director decisions if they were the product of a rational process and the directors availed 

themselves of all material and reasonably available information.‖90   

The Citigroup court repeated the rationale of the business judgment rule: ―discretion granted [corporate] directors 

and managers allows them to maximize shareholder value in the long term by taking risks without the debilitating fear that 

they will be held personally liable if the company experiences losses.‖91  Further, in In re Dow Chemical Company 

Derivative Litigation,92 the Delaware Chancery Court emphasized that it is not the substance of a board decision, but only the 

decisionmaking method, that can be reviewed by a court under the business judgment rule.93 

In 2009, the Delaware Supreme Court examined in detail the good faith requirement under the business judgment 

rule in Lyondell Chemical Company v. Ryan.94  Lyondell presents one of the complicating factors associated with the business 

judgment rule—Delaware‘s General Corporation Law permits corporations to include in their charter an exculpatory 

provision protecting directors from personal liability for breaches of the duty of care.95  To defeat such an exculpatory clause, 

plaintiffs, like those in Lyondell, must allege that the directors breached their duty of loyalty, which cannot be exculpated.96  

To establish a breach of loyalty, plaintiffs must prove the directors failed to act in good faith.97 

Directors‘ failure to act in good faith is most typically shown by: (1) intentional acts with a purpose other than that 

of advancing the best interests of the corporation; (2) intentional violations of applicable law; or (3) intentionally failing to 

act in the face of a known duty to act, demonstrating a conscious disregard for their duties.98  Failure to act in good faith 

equates to acting in bad faith.99  And ―bad faith will be found if a fiduciary intentionally fails to act in the face of a known 

duty to act, demonstrating a conscious disregard for his duties.‖100  The standard adopted by the Delaware courts is that 

directors‘ decisions need not be perfect, merely reasonable.101  But unreasonableness requires a conscious disregard of duties.  

Stated another way, ―In the transactional context, a very extreme set of facts would seem to be required to sustain a disloyalty 

claim premised on the notion that disinterested directors were intentionally disregarding their duties.‖102 

3. The Strength of the Business Judgment Rule 

From the earliest days of the corporation, courts have demonstrated a reluctance to hold directors accountable for 

anything less than gross negligence or self-dealing.  As early as 1907, commentators were beginning to recognize that 

directors had little to fear from the courts.103  As of 1992, Carney wrote he could find only five cases in which directors had 

not been shielded by the business judgment rule, concluding there ―is a rule of no liability for breaches of the duty of care.‖104 

Recent Delaware cases emphasize that liability will be found only where the board was not informed or 

disinterested.  For example, in McMullin v. Beran,105 the Delaware Supreme Court reversed the Chancery Court‘s granting of 

the defendants‘ motions to dismiss, recognizing that the plaintiffs‘ allegations, if true, suggested that the directors breached 



 

 

their duty of care by approving a merger without adequately informing themselves about the transaction.106  In Sample v. 

Morgan, the Delaware Chancery Court denied the defendants‘ motion to dismiss the shareholder plaintiffs‘ claims they were 

materially misled by the board in voting to approve a compensation plan that would unfairly benefit the directors.107  Finally, 

in Blackmore Partners, L.P. v. Link Energy LLC, the Delaware Chancery Court held an allegation that the defendant 

directors‘ approved sale of substantially all of the company‘s assets, which exceeded the company‘s liabilities by $25 

million, and a resultant distribution of proceeds that went exclusively to the company‘s creditors, raised a reasonable 

inference of disloyalty or intentional misconduct.108 

C. The Business Judgment Rule and Shareholder Primacy 

A significant shortcoming of the shareholder primacy norm, as supported by the business judgment rule, is that 

corporate directors have a plain incentive to maximize short-term profits, possibly at the expense of the overall viability of 

the firm.109  Commentators have argued the shareholder primacy norm has distracted corporations from their substantive 

business models to pursue increasing share prices.110  For example, in a continual attempt to increase share prices, directors 

have resorted to share repurchases, restructuring, and reshuffling finances, such as changing inventory valuation methods, 

accelerating income, deferring expenses and changing pension actuarial assumptions.111  And when the shareholder primacy 

norm ―backfires,‖ the business judgment rule can leave the shareholders with no meaningful avenue of recourse.112 

There is one critical assumption underlying the discretion provided to corporate directors under the business 

judgment rule—if shareholders are displeased with directors the shareholders can elect new directors.113  This replacement 

power is especially important when director decisions are insulated from judicial review due to the business judgment rule.114  

While shareholders elect the directors, they are actually left with little opportunity to actively participate in the director 

nomination process.115   

III. SHAREHOLDER POWER IN CONTROLLING THE CORPORATION 

In practice, the power to remove and replace directors has proven quite limited, with most directors facing a very 

low probability of being ousted—largely neutralizing the shareholders‘ vote as an effective means of ensuring director 

accountability.116  As former SEC chairman Arthur Levitt, Jr. stated, ―A director has a better chance of being struck by 

lightning than losing an election.‖117  There are three primary reasons shareholder voting power has been diminished: (1) 

existing boards select the slate of director nominees, and often re-nominate incumbents; (2) director candidates often run 

opposed; and (3) most directors are elected by a plurality, rather than a majority.118  The combination of these factors means 

the outcome of almost all board elections is a foregone conclusion—incumbent directors win.119 

Some commentators identify this as a defect in the democratic process of electing boards of directors.  They argue 

that more effective oversight of directors by shareholders is necessary to improve corporate performance and prevent the 

kinds of scandals and economic crises that rocked the American economy during the past decade.120 

A. Shareholder Democracy 

The principal method of addressing claimed shortcomings in corporate democracy is to provide shareholder‘s with 

proxy access.121  Many modern public corporations are owned by a large number of dispersed shareholders, making it 

difficult for shareholders to attend annual shareholder meetings.122  This necessitates voting by proxy, whereby shareholders 

provide written authorization for a ―proxy holder‖ to represent the shareholders and vote their shares at the annual meeting.123  

Information is conveyed to shareholders via a proxy statement, which discloses material information about the corporation.124 

The Securities and Exchange Act of 1934 gives the Securities and Exchange Commission (SEC) the authority to 

regulate proxies.125  The SEC has promulgated rules regulating ―when a company must include a shareholder‘s proposal in its 

proxy statement and identify the proposal in its form of proxy when the company holds an annual or special meeting of 

shareholders.‖126  These rules allow a corporation to exclude a proposal if it ―relates to a nomination or an election for 

membership on the company‘s board of directors or analogous governing body or a procedure for such nomination or 

election.‖127  While it is possible for shareholders to wage proxy contests with their own funds and nominate candidates at 

annual meetings, such campaigns can be expensive and, without access to the proxy statement, most shareholders have few 

means to effectively threaten incumbents on a board of directors.128 

The effect of this rule has been to prevent shareholder nominations of directors via proxy.129  The SEC has argued 

that the rationale for this interpretation was to prevent nominators from avoiding election disclosure requirements, although 

the rule has had the effect of solidifying the positions of incumbent directors.130  Some of shareholders‘ initial responses to 

their lack of access to the proxy statement for electoral purposes included ―just vote no‖ and ―withhold-the-vote‖ 

campaigns.131  While such strategies had initial success, including an instance in which shareholders forced the departure of 

Disney CEO Michael Eisner and targeted campaigns against Enron auditors, the techniques proved limited.132  At best, 

shareholders could force certain directors off of the board, but could not select their replacements.133 



 

 

In response, activist shareholders sought to adopt ―bylaws that would open the issuer‘s proxy to director 

nominations by shareholders….‖134  In 1998, a public employees‘ union, the American Federation of State, County and 

Municipal Employees (AFSCME), offered such an amendment that would have required American International Group, Inc. 

(AIG) to include shareholder-nominated director candidates in the company‘s proxy materials.135 AIG asked the SEC if it 

could exclude the proposal and the SEC issued a no-action letter, which led to the AFSCME litigation.136  AFSCME argued it 

was only proposing to amend the corporate bylaws and such a proposal did not relate to a particular election, but elections in 

general.137  AIG, joined by the SEC via an amicus curiae brief, argued the rule allowed a corporation to exclude any proposal 

that ―would result in contested elections.‖138  The United States Court of Appeals for the Second Circuit sidestepped the 

substantive question and found the rule‘s language to be ambiguous.139  The phrase ―relates to an election‖ could reasonably 

be interpreted to either exclude election proposals in general or only those related to specific elections.140  The court noted the 

SEC had adopted the latter interpretation in its 1976 Statement,141 but had gradually adopted the former interpretation over 

time.142  The court found that, while the SEC has considerable discretion to interpret its own regulations and change such 

interpretations in response to capital markets or simply for a new regulatory approach, it must explain the rationale for any 

such shift.143  Since the SEC failed to even proffer an explanation for its changed interpretation, the court held the exclusion 

only applied to proposals related to particular elections and not those that ―would establish the procedural rules governing 

elections generally.‖144 

AFSCME revived debate about shareholder access to the corporate proxy and the SEC responded to the decision by 

recommending that Rule 14a-8 be amended regarding shareholder nomination of directors.145  The SEC considered two 

proposals: the ―Access Proposal‖ would provide qualified shareholders with access to company proxy materials to nominate 

directors; and the ―Non-Access Proposal‖ would close proxy access.146  The rulemaking process resulted in the SEC voting to 

adopt the Non-Access Proposal.147 

The 2007 rulemaking did not end the debate over shareholder access to proxy materials for the purpose of 

nominating directors.  In 2009, the SEC proposed rule amendments that ―would provide shareholders with a meaningful 

ability to exercise their state law rights to nominate the directors of the companies that they own.‖148  The proposed rule 

would require corporations to allow shareholders meeting certain requirements to include shareholder-nominated directors in 

the company‘s proxy materials.149   

The proposed SEC rule amendment facilitating shareholder proxy access remains, at the time of this article, a mere 

proposal.  In the meantime, the United States Congress has proposed similar shareholder empowerment provisions.  As part 

of the ―Restoring American Financial Stability Act of 2010,‖ Section 972 would amend Section 14A of the Securities 

Exchange Act of 1934 to require the SEC to issue rules to permit shareholder proxy access.150  In 2009, ―The Shareholder 

Bill of Rights Act of 2009‖ was introduced in the Senate.151  It would require the SEC to amend its rules to allow 

shareholders who have owned at least 1% of the company‘s voting shares for at least two years to use the company‘s proxy 

materials to nominate members of the board of directors.152  A ―Shareholder Empowerment Act of 2009‖ was introduced in 

the House of Representatives with similar shareholder proxy access provisions.153  Both 2009 bills have been referred to, but 

not voted out of, committee.154 

The Delaware legislature has recently enacted an amendment to its General Corporation Law which permits 

corporations to include in their bylaws provisions requiring the corporation to include in proxy materials directors nominated 

by shareholders.155  But the Delaware amendment merely allows corporations to include a shareholder nomination provision; 

it does not require corporations to do so. 

Proponents of shareholder empowerment have argued shareholders should make use of their latent power to hold 

boards of directors accountable, particularly in light of the 2007 financial crisis.156  However, many constituencies oppose 

such access, and the notions of corporate democracy and shareholder proxy access remain controversial.157 

B. Arguments Against Shareholder Proxy Access 

Some commentators, including many from the business management community, oppose shareholder proxy access.  

Reasons for opposing access can be divided into the following categories: (1) access is unnecessary, (2) access does not 

serve, and may hurt, economic stability, (3) access hurts corporate performance, (4) access does not serve the goals of 

corporate democracy and fairness, (5) corporate responsibility concerns, (6) federalism concerns, and (7) workability 

concerns.  Each argument is summarized below, followed by summaries of counterarguments asserted by proponents of 

shareholder proxy access. 

1. Proxy Access is Unnecessary 

For at least two decades, commentators have argued that corporate democracy advocates are a movement in search 

of a cause.158  Some continue to argue mismanagement is the exception and that, as a general rule, directors approach their 

duties with care.159  If shareholders are unhappy with decisions made by the board of directors, they have an available 

remedy: sell their shares.160  While Professor Bebchuk argues this imposes an injustice on shareholders who are forced to sell 

their shares at less than their maximum value,161 Professor White argues that too many other factors affect share price to 

―draw a direct positive correlation between the composition of the board of directors and the market‘s valuation of a 



 

 

corporation at a given time.162  The difficulty of determining whether mismanagement caused the devaluation of shares might 

suggest that the costs imposed on corporations and the SEC by a proxy access rule may outweigh any fairness 

considerations.163 

Another common argument for maintaining the status quo is that technology solves the problem of inadequate 

shareholder oversight.164  In addition, production and distribution cost differentials that place shareholders at a disadvantage 

may be better addressed by the SEC‘s recent E-Proxy rules, ―which permit reliance on proxy materials posted on a 

website.‖165  The real issue in such a situation might be what kinds of disclosure are required, rather than access to proxy 

materials.166 

2. Economic Stability 

One of the major rationales for providing shareholder proxy access is that it might remedy some of the problems that 

resulted in the recent financial crisis.167  In response, opponents of shareholder proxy access argue the current system is better 

at maintaining economic stability.168  Bratton and Wachter argue: (1) shareholders have a myopic perspective that focuses on 

stock price at the expense of long-term stability; (2) risk adverse managers make safer decisions; and (3) directors have better 

access to information to make effective decisions than do shareholders.169  They also answer two arguments in favor of 

shareholder proxy access, arguing shareholders do not have superior incentives to maintain stability, and stock price 

efficiency does not solve the problem of inequitable information distribution.170  Empirical evidence may even indicate that 

shareholders bear some responsibility for worsening the financial crisis because shareholder pressure encouraged riskier 

strategies to raise stock prices, suggesting that shareholder empowerment may not create effective oversight for the good of 

the economy as a whole.171 

3. Corporate Performance 

Some have argued shareholder proxy access may damage corporate performance for a variety of reasons.  One of the 

primary objections, as noted above, is that shareholders‘ myopic focus on short-term increases in stock price may interfere 

with long-term planning and increase the probability of risky corporate decisions.172  The problem may be intensified in the 

context of institutional investors, who have greater incentives to focus on short-term results because they lack access to firm-

specific information and are in a better position to evaluate a company‘s short-term value.173  Institutional investors may also 

use proxy access to wage destructive proxy battles and make it more difficult for corporations to find qualified directors.174  

This may damage the operations of the majority of corporations, which do not face governance problems, to solve the 

problems faced by a minority of companies.175 

Additional arguments have been offered to show that proxy access and shareholder oversight will not help corporate 

performance.  First, even if corporate shareholders obtain proxy access, there is a risk they may not use it.176  Second, 

encouraging election contests may discourage competent incumbent directors from seeking re-nomination.177  Third, outside 

directors reduce the homogeneity of boards, which could disrupt their cohesiveness and the decisionmaking process.178  

Fourth, shareholder proxy access risks contested elections, which may waste company resources or disrupt the function of the 

board of directors.179  Hedge funds and other activist shareholders may be more likely to trigger costly proxy contests, 

particularly at small and mid-capitalization companies.180  Fifth, shareholder power may increase the power of institutional 

investors, which over-rely on the advice of independent advisors, risking a one-size-fits-all approach to governance which 

may be dangerous because it overlooks the diverse needs of different companies.181  Special-interest shareholders may also 

be more likely to take on an activist role, which could destabilize a corporation.182  Finally, shareholder proxy access may 

distract directors, forcing them to consider the public relations effects of every decision and potentially second-guess 

decisions they believe to be in the best interests of the corporation.183 

4. Fairness/Democracy 

Part of the opposition to shareholder proxy access may stem from conflicting philosophies regarding the role of 

democracy in the proper functioning of a corporation.  According to one traditional view, corporations are properly founded 

on a separation between ownership and control, which leads to more efficient outcomes.184  Shareholders are properly viewed 

as owners of a corporation, while boards of directors are tasked with making most corporate decisions.185 Corporations are 

not political entities, but are economic entities in which shareholders give a corporation capital, which is then managed by 

professionals who attempt to maximize profits derived from that capital.186  This suggests democracy is an inapt metaphor for 

corporate governance.187 

Shareholder empowerment also raises questions regarding which shareholders will actually be empowered by proxy 

access.  Access may empower certain special interest shareholders who might make decisions which are not in the best 

interest of the shareholders as a whole.188  Minority shareholders may use their access to hurt shareholders with divergent 

interests.189  Hedge funds and other activist shareholders are of special concern because they may be able to abuse changed 

SEC rules to the disadvantage of other shareholders.190 



 

 

5. Corporate Social Responsibility 

In addition to harming the corporation, opponents to shareholder proxy access argue shareholder short-termism may 

have undesirable effects on non-shareholder stakeholders.191  According to this argument, boards mediate between the 

interests of different stakeholders and shareholder empowerment may force directors to focus on short-term returns at the 

expense of other constituencies, interfering with the goals of corporate social responsibility.192 

6. Federalism 

Another objection to an SEC rule mandating shareholder proxy access is that it might intrude on areas of business 

regulation that have traditionally been left to state governments.  Without the ability to allow states to limit shareholder proxy 

access, mandatory access could represent a substantial encroachment on state regulatory power.193  Shareholder rights have 

traditionally been regarded as lying within the realm of state regulation.194  A critical element of the federalism argument is 

that while the SEC has the power to regulate so as to ensure investors have access to basic information about securities they 

purchase, a mandatory proxy access rule may stray too far into the realm of substantive regulation, which might be beyond 

the scope of the SEC‘s power and better addressed by state law.195  Some commentators argue, not only is such substantive 

regulation of shareholder rights beyond the authority of the SEC, but states have more expertise in this area and are in a better 

position to protect shareholders‘ rights.196 

7. Workability 

Critics of shareholder proxy access have cited possible workability problems with an SEC access rule.197  First, a 

mandatory access rule may be over-broad, failing to take into account the variety of board and capital structures that exist in 

American corporations.198  Failing to account for diversity may create incentives for shareholders or boards to game the 

system.199  For example, a rule might require notice of nomination access before boards make director nomination decisions 

in the spring, resulting in the perverse incentive to not include shareholder nominees in the proxy statement and intensifying 

shareholder–director conflicts.200  Second, proxy access may create the problem of ―access-creep,‖ in which more directors 

are elected through the shareholder access process than are intended by the rule as a result of re-nominations.201  This could 

lead boards to deny re-nomination of directors who utilize the access process, interfering with board cohesion.202  Third, the 

access rule may encourage costly proxy contests, a problem that could be worsened by shareholders who might ―use 

nominating groups with different compositions to end-run limitations based on prior low votes for access candidates.‖203  

Fourth, proxy access may allow parties to evade election disclosure requirements, interfering with the informed 

decisionmaking process of shareholders, a position taken by the SEC in the past.204  Finally, it has also been suggested that a 

two-year holding period be implemented to ensure that nominations are available only to long-term shareholders.205 

8. Alternatives 

Critics of shareholder proxy access have offered alternative mechanisms of addressing the democratic deficit of 

board elections without causing the problems they identify with prescriptive shareholder access.  A common suggestion is 

that the SEC adopt a middle position—allowing shareholder access through bylaws rather than mandating access.206  

Proponents of a more flexible approach argue that it may be superior to a one-size-fits-all approach because it: (1) allows 

policies to be tailored to specific companies; (2) allows for experimentation between different companies, theoretically 

revealing the best approach to proxy access; and (3) allows for the evolution of state laws on bylaws and proxy access.207  

Another alternative is the use of electronic forums, which supporters believe address problems with shareholder democracy 

while preventing myopia, waste and disruption, excessive empowerment of special interests, and deterrence of qualified 

directors from seeking election.208 

C. Arguments for Shareholder Proxy Access 

A number of academics and proponents of shareholder activism argue that shareholder proxy access will have 

positive effects on corporations and the economy as a whole.209  Generally, it is argued the SEC should accomplish this by 

amending SEC Rule 14a-8 to adopt a uniform rule allowing shareholders to nominate directors via proxy materials.210  

Rationales for more meaningful shareholder access may be divided into (1) fairness/democracy, (2) corporate performance 

and accountability, and (3) economic stability.  Each rationale is summarized below, followed by responses to major 

criticisms of shareholder proxy access proposals. 

1. Fairness/Democracy 

Proxy access campaigns take place in the larger context of movements to remedy the perceived democratic deficit of 

how American corporations nominate and elect their boards of directors.211  Critics of the status quo argue the democratic 

process of electing directors has grown ineffective, insulating incumbent directors from being voted out by dissatisfied 



 

 

shareholders.212  The SEC has acknowledged that one of the goals of its proxy rules is to ensure that a proxy mirrors an actual 

shareholder meeting insofar as doing so is practical.213  Proxy access may allow for more effective corporate democracy by 

giving shareholders a reliable means to nominate directors, even if they do not actually exercise that power.214  This may 

provide for a more fair and equitable environment in which shareholders can become empowered and exercise control over 

the directors to which they delegate management authority.215  Proxy advocates disagree with those who argue that 

dissatisfied shareholders already have an available remedy―selling their stock―and argue that it is unjust to force 

shareholders to sell their stock at a reduced value because of mismanagement by the board of directors.216  Proxy access may 

also improve disclosure surrounding director nominees.217 

Shareholder proxy access advocates argue that current mechanisms are insufficient to revive the concept of 

corporate democracy.218  They point to imperfections in the market for corporate control, including anti-takeover statutes and 

defensive maneuvers, that have allowed boards to effectively shield their power from outside challenges.219  While 

technological solutions, such as shareholder forums and E-proxy, seem to pose a means of improving corporate democracy 

by reducing costs imposed on shareholders seeking to dislodge ineffective directors, that may not be enough: ―the e-proxy 

rules may fail to generate significant cost savings, majority voting may prove illusory, and shareholder forums may evolve 

into mere chat rooms ignored by corporate managers ….‖220  While it is possible such mechanisms may have an indirect 

effect on shareholder power, that effect will only be useful if they provide a means by which directors effectively engage with 

shareholders.221  Proxy access may also be superior to an alternative offered by the American Law Institute―nomination of 

outside directors―because it allows shareholders to prod directors, including passive unaffiliated directors, into making more 

effective decisions.222 

2. Accountability and Corporate Performance 

A second justification for shareholder proxy access is that it provides for better corporate performance and 

decisionmaking by assuring boards of directors are accountable to shareholders.223  The financial crisis and poor decisions 

made by firms like Enron and Lehman Brothers illustrate the problems created by insufficient board accountability.224  There 

is evidence that management at those two companies made poor choices—including high risk accounting, conflicted 

transactions, unrecorded activities, excessive executive compensation, a ―leisurely approach to overseeing the risk decisions 

and standards[,]‖ and excessive concentration of power in the hands of the CEO—that could have been cured if shareholders 

could more effectively replace directors or simply place pressure on them with the threat of doing so.225  Shareholders are 

effectively prevented from ensuring accountability in the current system because of high agency costs.226  Shareholders, 

including institutional investors, have relevant expertise and, if not for current SEC rules, they may be able to provide real 

oversight to boards of directors.227  This may overcome the problems posed by directors‘ self-interest and ineffective 

decisionmaking, particularly in the areas of takeovers and executive compensation.228 

There remains the risk that shareholders will not exercise proxy access in a meaningful way, but proponents argue 

that the current model poses so many problems that we should attempt to reform it in the hopes that shareholders will hold 

directors accountable.229  Commentators identify a litany of possible positive effects of such accountability.230  There is also 

evidence suggesting a correlation between shareholder activism and firm value.231 

3. Economic Stability 

While the traditional rationales for shareholder proxy access have centered around the performance of specific 

corporations, the 2008 financial crisis gave rise to arguments that shareholder proxy access was necessary for broader 

economic stability.232  Some critics lay part of the blame for the crisis at the door of poor management and argue that 

shareholder empowerment may be able to address that problem.233  These arguments are similar to those for the 

accountability of particular firms, but also argue that such accountability will avoid the kinds of mismanagement that 

destabilized the economy and the financial system.234  While short-term investing and the demands for increased stock value 

exerted by investors on boards of directors may be partially responsible for the crisis, shareholder proxy access can arguably 

ameliorate that effect by providing shareholders with a means of expressing their dissatisfaction with a company that is more 

consistent with long-term strategies.235 

D. Answers to Objections to Shareholder Proxy Access 

Critics often argue shareholder proxy access interferes with corporate effectiveness, in addition to risking other 

negative effects.236  Proxy access advocates have responses to these arguments.237  This article now addresses objections to 

shareholder proxy access, specifically that it: (1) allows excessive empowerment of special interest shareholders; (2) wastes 

corporate resources; (3) contributes to dangerous short-term decisionmaking by boards of directors; and (4) impedes 

corporate social responsibility. 



 

 

1. Empowering Institutional Investors and Other Special Interests 

While it is possible the most likely shareholder activists will be institutional investors, such as unions and pension 

funds, that may a good thing from the perspective of many stakeholders (such as employees and those affected by the 

environmental effects of a firm‘s conduct) who are insufficiently protected by the shareholder primacy norm of corporate 

decisionmaking.238  The SEC can also amend the proxy rules in a way that limits the over-exertion of influence by 

institutional shareholders.239  Regardless, institutional shareholders that nominate directors need to be careful that they 

insulate themselves from confidential information, avoid domineering behaviors, and recall that directors have fiduciary 

duties to all shareholders, not simply those who nominated them.240 

It is possible that such shareholders may be able to ―blackmail‖ directors, but that also may be a good thing if it 

makes directors more risk averse.241  Critics have pointed to the possibility the ballot will be dominated by special interests, 

but that may not be much of a problem, since activists are more likely to succeed in using proxy access if their interests 

coincide.242  Finally, activism by hedge funds, another special interest group, is a recent phenomenon, its negative 

consequences remain speculative, and some studies suggest that it may have positive effects.243 

2. Corporate Waste 

Some critics allege that shareholder proxy access wastes corporate resources.244  This argument can be broken into 

three parts: (a) shareholder nominations are wasteful because shareholders are apathetic: (b) shareholder-nominated 

candidates will disrupt the efficient functioning of homogenous boards; and (c) access increases the likelihood of contested 

board elections, which are not only costly but may distract the board of directors from making effective decisions. 

a. Shareholder Apathy 

Some critics argue shareholder proxy access wastes resources because shareholders are apathetic and unwilling to 

wield the power that the SEC might give them.245  First, this argument may be circular, since it is a prediction of future 

shareholder behavior based on the past, in which substantial barriers have existed to shareholder participation.246  Proxy 

access may change this pattern by making it less likely that shareholder proposals will draw management opposition and 

fail.247  Shareholder apathy is arguably a symptom of status quo barriers to access.248  There are also reasons shareholders 

may be more willing to exercise power and participate in the governance process if given the ability to do so.249  While 

international evidence suggests shareholders may be reluctant to use their proxy access to challenge directors, access may 

influence managers in more subtle ways by strengthening to effect of ―withhold-the-vote‖ campaigns and enhancing 

shareholder–director dialogue.250  Finally, international evidence has shown shareholders are more willing to exercise their 

power during times of crisis, indicating that investors will overcome their passivity when it is most important that they do 

so.251 

b. Board Cohesion 

Another objection is that shareholder proxy access will allow new directors, who may have special interest agendas, 

to infiltrate boards, interfering with cohesion.252  However, there is some theoretical evidence suggesting shareholder-

nominated directors may be more willing to question a board‘s traditional assumptions, leading to better decisionmaking and 

a net reduction in waste.253  Even if there is some risk of waste, the current system already places a value on outside 

directors,254 meaning there is little risk that shareholder-nominated directors would impose a greater lack of cohesion than 

already exists on many boards of directors.255  Finally, there is a substantial amount of literature regarding the problem of 

group-think, whereby a homogenous group of individuals becomes blinded to problems faced by their organizations because 

of a tendency to penalize disagreement and marginalize contrary views.256  Shareholder-nominated directors may alleviate 

this problem by injecting new perspectives and forms of expertise into an organization.257 

c. Proxy Contests 

While critics argue the risk of election contests may deter qualified directors from risking rejection, the lucrative 

benefits of holding such positions will likely override that effect.258  Costly control contests may also be avoided by setting 

criteria for shareholder nominations.259  It is also possible competition for board positions will only increase the quality of the 

decisionmaking of those who end up on the board.260 

3. Short-Term Decisionmaking 

Critics of shareholder proxy access also argue shareholder empowerment may hurt corporate performance because 

of shareholder myopia and shareholders‘ interests in short-term profits will force directors to make decisions that are not 

necessarily in a firm‘s long-term interests.261  One response to this objection is that current directors already focus on short-

term concerns and there is little reason to believe that shareholder-nominated directors will worsen the problem.262  If 



 

 

anything, shareholders may have an incentive to focus on a corporation‘s long-term well-being and directors will still have a 

fiduciary duty to act in the corporation‘s best interests.263  Pressure in favor of short-termism may be an inevitable problem of 

corporate governance and the best way to deal with it might be satiating shareholders by giving them limited proxy access 

without allowing them to engage in more substantial interference with the governance process.264  Finally, even if 

shareholders suffer from short-termism, the ability to nominate directors may correct that tendency by providing a 

mechanism for expressing their dissatisfaction with management in a manner that is more consistent with a long-term 

approach than their current remedy—selling their shares.265 

4. Corporate Social Responsibility 

Lastly, some scholars argue shareholder empowerment interferes with the interests of non-shareholder 

stakeholders.266  There are a few responses to this.  First, shareholder proxy access may cause a shift in shareholder focus 

towards long-term concerns.267  Second, proxy access may empower institutional shareholders that represent the interests of 

constituents who have been ignored by boards of directors in the past, such as environmental stakeholders and employees.268  

Shareholders consist of diverse groups and some of them may have interests, beyond short-term financial gain, that may align 

with those of non-shareholder stakeholders.269  International experience has borne out this argument to some extent.270  In 

Germany and France, employee stakeholders use their power to elect board representatives, which may be roughly analogous 

to employee pension funds that hold stock in a corporation.271 

IV. SHAREHOLDER PRIMACY AND THE BUSINESS JUDGMENT RULE TOGETHER REQUIRE MORE SHAREHOLDER 

DEMOCRACY 

The current financial crisis naturally causes one to question whether the United States corporate governance 

structure needs revising.  The financial crisis has served as the impetus for regulatory and Congressional attempts to enhance 

shareholder proxy access.272  The shareholder primacy norm remains the ―bedrock principle of U.S. corporate law.‖273  And 

under the business judgment rule, unless shareholders can rebut the presumption directors were not acting in the best interests 

of the corporation, those shareholders have no legal recourse against those directors no matter how stupid, egregious, or 

irrational board decisions may be.274  Shareholders not only lack recourse in the courts, they lack recourse in the selection and 

retention of directors.275 

This leaves only four choices: (1) abandon the shareholder primacy norm—i.e., reverse centuries-old attitudes 

towards the role of corporations; (2) modify the business judgment rule—which recent court decisions indicate is not being 

contemplated; (3) let shareholders sell their shares—which is of little consequence if share values have dropped dramatically 

due to director misfeasance; or (4) grant shareholders greater power in determining the make-up of the board of directors, 

particularly through access to the proxy to nominate board candidates.  It is interesting how controversial this last option has 

proven to be.276 

It is true the moniker ―shareholder democracy‖—used to describe shareholder empowerment techniques such as 

proxy access—is a misnomer.  After all, voting in a democracy is based on one-person, one-vote, whereas those shareholders 

who are entitled to vote do so in proportion to the number of shares they own.277  In other words, shareholder voting is more 

akin to a plutocracy.278  And this has caused some of the debate to focus more on the concepts of ―democracy‖ as a metaphor 

rather than the true role of shareholders within the modern publicly-traded corporation.279 

Shareholder democracy is fundamentally an issue of the role of shareholders within the corporation, and their 

consequent power.  But even this notion is not without some debate.  For example, Joo asserts that beginning in the 1930s, 

theorists, such as Berle and Means,280 and policymakers shifted the debate from the role of the corporation in society to the 

internal control hierarchy within the corporation between shareholders and management.281  The helped assuage concerns 

over concentration of power within corporations because the ―owners‖ did not control those corporations.282  This precipitates 

the entire debate of the role of shareholders and exactly what they ―own.‖ 

Are shareholders merely investors looking for a return on their investment, or are they entitled to participate in 

determining the direction of the corporation?283  If shareholders are the former only, then there is very little need for them to 

participate in the management of the corporation.  They can minimize their financial risk by owning a diversified collection 

of stocks, in which case the ―Wall Street Walk‖ is a practical solution for an underperforming investment.284 

Lipton and Rosenblum describe the debate regarding the shareholder as an owner who is entitled to control the 

direction of the corporation.285  If the shareholders own the corporation just as any others own private property—with all the 

attendant rights associated with private property ownership—then the wishes of the shareholders must be the paramount 

focus of the corporation.286  But Lipton and Rosenblum find two fundamental flaws is this argument.  First, harking back to 

the original public-service origins of the corporation,287 they argue corporations play too important a role in the economy to 

be subject to the personal interests of shareholders.288  They assert passage of general incorporation statutes reflects a policy 

choice that the role of shareholders is simply to aggregate capital, with the promise of limited liability in return.289  It should 

be left to management to best determine how to deploy that capital for the good of society.290  Second, Lipton and Rosenblum 

argue that ownership of corporate stock is not analogous to ownership of ordinary property, in that ownership of stock is 



 

 

merely ―a financial investment granting no direct control over the properties, equipment, contract rights, organizational 

structure, and other elements that make up the corporation itself.‖291  They claim shareholders do not care about the 

corporation any more than the holder of a betting slip cares about the racehorse bet upon.292 

Although Bainbridge offers differing views as to the role of shareholders, his conclusions are similar.  Bainbridge 

adopts Arrow‘s delineation of decisions between consensus and authority.293  Shareholders are a divergent group that, 

although they all want wealth maximization, will usually disagree as to how best to achieve it.294  In addition, shareholders 

lack incentives to gather the information necessary to participate actively in decisionmaking, resulting in rational apathy.295  

As a result, corporate management is more effective at authoritative decisionmaking rather than at consensus building.296 

Regardless of the degree of power shareholders should theoretically have, they have nonetheless entrusted their 

money to the board of directors.  A ―love-it-or-leave-it‖ blind trust in corporate management ignores the notion that with trust 

comes accountability.  As discussed earlier,297 absent fraud or gross negligence, directors have no legal accountability.  But 

even when the corporation is viewed as merely an investment vehicle, there are still arguments supporting some degree of 

shareholders‘ right to control the corporation‘s direction.298 

Corporate directors were initially considered trustees of the corporation and its shareholders.299  Although directors 

are no longer considered trustees,300 the trust concept was the foundation for the shareholder primacy norm.301  When these 

initial doctrines regarding the role of directors were first being established, directors were members of the shareholding body, 

selected by the other shareholders to protect their mutual interests, usually on a purely voluntary basis.302  In tracing the 

history of corporate boards, Gevurtz concludes the use of boards arose out of problems with direct governance by groups 

with large numbers of members.303 

It is within this framework the first doctrines of director liability arose.  The courts resisted holding directors to too 

high a standard, for fear the potential liability would dissuade qualified shareholders from serving as directors.304  As such, 

courts were reluctant to hold directors liable for honest mistakes, regardless of how ―absurd‖ or ―ridiculous.‖305  Over the past 

130 years, this reluctance has evolved into the business judgment rule that holds directors legally blameless as long as they 

did not consciously ignore their duties or engage in self-dealing.306  And the business judgment rule retained an historic 

assumption that has proved false in modern times—dissatisfied shareholders can vote out incompetent directors.307 

In the meantime, a recognized transfer of control in large publicly traded corporations from shareholders to 

management has occurred.  While directors are still expected to maximize shareholder wealth, shareholders have no direct 

practical control over management.  This control gap could have been alleviated by restrictions on the business judgment 

rule—holding directors to a higher standard of care to protect shareholder interests—but instead the business judgment rule 

did not evolve in the same manner as corporate control.  It continued from precedents established long before the separation 

of management and control. 

As a result, the most practical option remaining to protect shareholder interests is to give shareholders at least some 

additional management powers—specifically through access to the proxy to nominate directors.  This will not result in 

shareholders becoming substantively involved in the management of the corporation.  It is not a proposal to return to the 

early days of corporations when the shareholders were also the directors, looking after their own interests.  But the law is 

stuck in those early days.  Shareholder proxy access merely provides shareholders some modicum of protection when the law 

otherwise will not. 

V. CONCLUSION 

Despite the fact the shareholder primacy norm places shareholder value first and foremost, a number of 

constituencies have linked the current financial crisis with current corporate governance practices—to the financial detriment 

of shareholders and society as a whole.  When shareholder primacy backfires, shareholders are left with substantial losses and 

minimal legal recourse due to the business judgment rule.  The most viable possible revision to corporate governance in the 

United States is to allow shareholders access to proxies to nominate alternative directors.  There is a strong argument that if 

there is a real chance directors can be replaced, they will exercise much greater care in protecting shareholder interests.  

While it is doubtful shareholder proxy access revisions alone will prevent the next financial crisis, it is at least a step forward 

in corporate democracy—providing shareholders a meaningful voice in controlling their financial future. 
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