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Disputes arise in business.2  Approximately 65,000 businesses, including 35-53% of small businesses 

managers, are involved in a lawsuit in federal court each year.3  Even when business managers are 

represented by experienced attorneys, successful managers cannot and should not entirely delegate the final 

decision to resolve a dispute through trial or through settlement to their attorneys.4  It is a managerial 

responsibility to communicate effectively with attorneys5 to settle disputes quickly and cheaply.6  Being 

prepared to settle early can avert a more expensive settlement later7 and/or a significant and costly loss at 

trial.8  As one executive said after a $7.2 billion loss, “The case should have been and could have been 

settled.”9  In fact, 95% of cases settle.10  The decision to refuse a settlement offer and proceed to trial is the 

final decision of the business manager,11 not the attorney.  It is a decision fraught with error.12  This article 

suggests that undergraduate business schools can do more to prepare future managers for the responsibility 

of managing a dispute through to settlement by having students participate in mock trials and jury 

deliberations.  As law students, future attorneys learn to manage and settle cases in clinical programs.  As 

undergraduate business majors take legal environment of business courses, their understanding of the 

importance of settlement to resolve disputes can be improved through experiential learning.   

 
 

I.  REVIEW OF LITERATURE ON SETTLEMENT AUTHORITY, ERRORS, 

STRATEGIES, AND ANDRAGOGICAL STRATEGIES 

 

A. Who Makes the Decision to Settle  

 

“A lawyer shall abide by a client's decision whether to settle a matter.”13  The ethical rules for attorneys are 

clear that the client, and for purposes of this paper, the client is the business manager, is the final decision 

maker.  Courts have imposed liability on attorneys in civil cases who have failed to present settlement 

offers to clients and allow clients to control the choices.14  It is the business manager’s decision to accept or 

reject an offer of settlement to resolve a dispute.   

 

Over the last 40 years, the evolving relationship between attorneys and clients has been the subject of a 

great deal of scholarship.15  In the past, traditional legal counseling reflected an absence of meaningful 

interchange between lawyer and business manager.16 The manager came to the lawyer with some idea 

about his problem. The lawyer asked questions.  At the proper time, the lawyer counseled the manager by 

essentially conducting a monologue, offering advice and letting the manager decide how to proceed.17  By 

contrast, the contemporary client-centered view of the attorney/client relationship expects clients to make 

significant choices in the course of legal representation, not only because of the clients’ interest in 

autonomy, but because client control is likely to improve the quality of legal representation.18  In order for a 

business manager to successfully control legal representation the manager must be well informed.  A 

knowledgeable manager is better able to supervise an attorney's work more carefully.19  Client control also 

improves the quality of legal representation because it lessens the effects of attorney-client conflicts of  
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interest that are inherent in most legal representation.20  In order to be a well informed, responsible 

manager, negotiation expert Roger Fisher suggests that managers instruct counsel to develop a settlement 

strategy.21  Managers and attorneys should discuss the settlement strategy, combined with a litigation 

decision tree, outlining settlement options over time including a cost-benefit analysis.22   

 

B.  Erroneous Decisions Refusing Settlement are Costly 

 

The costs of going to trial extend well beyond the amount of compensatory or punitive damages.23  

Managers must consider the costs of attorney’s fees, employee time, disruption of the business, and damage 

to morale and reputation.24  Learned Hand once wrote, "I must say that as a litigant I should dread a lawsuit 

beyond almost anything short of sickness and death."25  The business of business is business, not endless 

depositions, document reviews, and trial preparation.26  In a worst case scenario, a manager puts the fate of 

her company in the hands of a jury with no knowledge of the product, industry, or accounting practices at 

issue.27   

 

If a decides to decline the last settlement proposal offered and risk an uncertain outcome at trial, in 85% of 

cases studied in California civil cases over the last 40 years, both parties to the dispute achieved a worse 

outcome than their last settlement position.28  The study confirms the findings of earlier large-scale 

empirical studies of settlement decision error in adjudicated cases, demonstrating the extent, costs, and 

persistence of judgment error by clients and attorneys.29  In the studies, the parties' settlement positions are 

compared with the ultimate award or verdict, revealing a high incidence of decision-making error by both 

plaintiffs and defendants.  Plaintiffs erroneously concluded that trial was a superior option in 61.2 percent 

of the primary set cases, while defendants made an erroneous assessment in 24.3 percent of those cases. 

The magnitude of defendants' errors, however, vastly exceeded that of plaintiffs' errors.  Defendants' 

behavior "can only be described as risk-seeking. 30 Defendants decision error rates increased if there was a 

punitive damages claim.31   

 

 All Cases Studied Employment Cases 

Party Error % Error Cost Error % Error Cost 

Plaintiff 62.1% $43,000 51.1% $64,800 

Defendant 24.3% $1,140,000 32.4% $1,420,000 

 

In just 15 percent of all cases, both sides bettered their position by going to trial. 32  In those few cases, the 

plaintiff was awarded more than the defendant offered and the defendant paid less than the plaintiff 

demanded.  In the remaining 85 percent of cases that went to trial, one or both parties were worse off by 

rejecting the last settlement proposal.   

 

The presence of an attorney/mediator was associated with lower error rates.  The attorney/mediator cases 

show comparatively low decision error rates that nevertheless would be unacceptable in other high-skill 

domains like medicine, aeronautics, or structural engineering. If Gross and Syverud are correct in asserting 

the "real question for any party is whether it would have been better off if it had not gone to trial," the 

answer for a clear majority of plaintiffs and one-quarter of defendants is "Yes." 33
 

 

The California civil cases studied cover a span of 40 years.34  The historical review of attorney/litigant 

decision making indicates that the incidence of decision error increased moderately, while the magnitude of 

decision error increased dramatically.  Even though the quality and quantity of information available to 

litigants pre-trial increased, with the availability of jury verdict information, the frequency of settlement (95 

percent plus), and the attention given to risk analysis, decision error rates were more frequent in 2004 than 

in 1964.35   

 

C. Rational Choice Theory 

 

The conventional law-and-economics approach to trial and settlement, based on rational choice theory, 

predicts that, because trials are more costly than out-of-court settlement, lawsuits will settle out of court 

unless the parties have substantially different predictions about the likely results of trial.36  Plaintiffs and 

defendants may reach different predictions about the likely outcome of a trial, but differences in predictions 



are presumed to be in both directions.  When the predictions of plaintiffs and defendants diverge, half of 

the time plaintiffs will believe their prospects are worse than defendants anticipate.37  An implication of this 

reasoning is that because litigation will be less likely when the parties have more accurate estimates of the 

likelihood of prevailing, anything that improves those estimates, such as expanded pretrial discovery or 

better legal representation, is to be favored.38 

 

Rational choice theory posits that, "[E]very theory of pretrial bargaining assumes that a negotiated 

settlement is determined, at least in part, by the parties' predictions of the outcome of the case if it did go to 

trial."39  Absent extrinsic motivations, a rational litigant roughly weighs an adversary's settlement proposal 

against the likely trial outcome, makes some adjustments for attorney fees, court costs, and the possibility 

of delays and appeals, and either accepts or rejects the adversary's settlement proposal. 40 

 

D. Behavioral Law and Economics 

 

One possible explanation of the decision error rates is provided by behavioral law and economics.  

Behavioral law and economics suggests that business managers and attorneys are not entirely rational in 

evaluating settlement agreements due to the operation of cognitive dissonance and confirmatory bias.41  

Cognitive dissonance refers to the selective perception involved when people discount evidence that 

contradicts their beliefs.42  Judgments about the validity, reliability, relevance, and sometimes even the 

meaning of proffered evidence are biased by the apparent consistency of that evidence with the perceiver's 

theories and expectations.43  The operation of cognitive dissonance, in part, could explain why litigants in 

2004, with more information than their counterparts in 1964, are making more erroneous decisions.   

 

The “confirmatory” or “self-serving” bias describes the observation that individuals often interpret 

information in ways that serve their interests or preconceived notions. 44  The operation of this bias may 

also explain the erroneous refusals to settle in the California civil cases.45  A series of papers by 

Loewenstein46 and Babcock47 describe the operation of the confirmatory bias in the context of litigation.  In 

an experiment similar to the one described in this paper, a group of law students were provided with factual 

information about a dispute in litigation.48  Despite being given identical information, subjects who were 

told to imagine that they were the attorney representing the plaintiff interpreted the facts as favorable to the 

plaintiff, while subjects told to imagine that they were the attorney representing the defendant interpreted 

the facts as favorable to the defendant.49  

 

Evidence of the self-serving bias in the analysis of lawsuits suggests that plaintiffs and defendants will 

overestimate the probability of a successful trial outcome.50 The consequence of this is more trials than 

would be predicted by the rational choice model, unless steps are taken to mitigate the parties' evaluative 

biases.51 More information provided in the form of expanded pretrial discovery is unlikely to be effective 

because people use additional evidence to solidify their views, rather than to alter them. 52    

 

Behavioral law and economics predicts no improvement in the evaluation of trial versus settlement with the 

provision of additional information to the litigants.  However, there is a way to mitigate the parties’ 

evaluative biases that does show promise.  The empirical data from the study of civil cases in California 

associated the presence of an attorney-mediator with reduced decision error rate.53  The reduced decision 

error rate associated with the presence of an attorney mediator supports requiring litigating parties to view 

the facts of a dispute through the eyes of their opponents by mandating settlement conferences,54 court-

ordered mediation,55 and nonbinding arbitration56 in civil litigation.  In the theoretical world of rational 

choice, mandated interaction would merely increase transaction costs for no useful purpose.  Instead, it 

reduces decision error rates.   

 

E. Andragogical Strategies in Law School Clinic Courses, and Social Constructivism 

 

There are numerous psychological, educational and management studies on how adults learn.  Experiential 

learning, the type that occurs in law school clinical courses, is thought to maximize learning experiences 

for adults.57  Adults learn best when faced with questions that arise in real-life experiences followed by 

opportunities to answer and reflect upon those questions.58  Implementing a mock trial combined with class 

discussion based upon actual business litigation, allows business students the opportunity to face the same 



real questions business managers faced, create answers, and reflect.59  Like clinical courses in law schools, 

active teaching methods in business law courses are widely accepted.60  Mock trials have been employed as 

teaching methods for over twenty years.61  Business law professors have been writing scholarly articles 

about holding mock trials in their classrooms for almost as long.62  Scholars have discussed the benefits of 

mock trials as improving critical thinking,63 increasing long-term retention of material,64 introducing 

evaluations of the quality of evidence, promoting searches for cause and effect relationships, and forcing 

the pursuit of logical consistency.65   

 

Clinical law professors support the use of collaborative learning techniques.66  Collaborative learning is 

especially important when the “task is complex or conceptual, problem solving is desired, divergent 

thinking or creativity is desired, quality of performance is expected, and higher reasoning strategies and 

critical thinking is needed.” 67  Much of legal education, including clinical education, can be viewed as 

transmission-oriented education; however, rounds conversations in law clinics are often sites of dialogic 

learning68 in which “emergent knowledge” develops.69  Through conversation, as students reflect together, 

they often gain new insights and develop new ideas about what works.70  As students try to reconcile or 

assess divergent views, they produce co-constructed knowledge through a dialogue where ideas are shared 

and built upon.71  

 

Support for implementing mock trials and classroom discussions (jury deliberations) can also be found in 

pedagogical research grounded in social constructivism.  Constructivism is a theory based on observation 

and scientific study about how people learn.72  It says that people construct their own understanding and 

knowledge of the world, through experiencing things and reflecting on those experiences.  When 

individuals encounter something new, they have to reconcile it with their previous ideas and experience, 

either changing their beliefs, or discarding the new information as irrelevant.  Individuals are the active 

creators of their own knowledge.  In the classroom, the constructivist view of learning can point towards a 

number of different teaching practices. In the most general sense, it usually means encouraging students to 

use active techniques (experiments, real-world problem solving) to create more knowledge and then to 

reflect on and talk about what they are doing and how their understanding is changing.  

Studies on increasing the use of student discussion in the classroom both support and are grounded in 

theories of social constructivism.  Participation in group discussion allows students to generalize and 

transfer their knowledge of classroom learning and builds a strong foundation for communicating ideas 

orally.73  Studies find that discussion plays an important role in increasing students’ abilities to test their 

ideas, synthesize the ideas of others, and build a deeper understanding of what they are learning.74  Large 

and small group discussion also affords students opportunities to exercise self-regulation, self-

determination, and a desire to persevere with tasks.75  Additionally, discussion increases student 

motivation, collaborative skills, and the ability to problem solve.76  Increasing students’ opportunity to talk 

with one another and discuss their ideas increases their ability to support their thinking, develop reasoning 

skills, and to argue their opinions persuasively and respectfully.77  Furthermore, the feeling of community 

and collaboration in classrooms increases through offering more chances for students to talk together.78   

However, studies have found that students are not regularly accustomed to participating in academic 

discourse.79  One author argues that teachers rarely choose classroom discussion as an instructional format. 

The results of a three year study focusing on 2400 students in 60 different classrooms indicate that the 

typical classroom teacher spends under three minutes an hour allowing students to talk about ideas with one 

another and the teacher.80  Even within those three minutes of discussion, most talk is not true discussion 

because it depends upon teacher directed questions with predetermined answers.81  Multiple observations 

indicate that students in low socioeconomic schools and lower track classrooms are allowed even fewer 

opportunities for discussion.82  Discussion elicits sustained responses from students that encourage meaning 

making through negotiating with the ideas of others. This type of learning “promotes retention and in-depth 

processing associated with the cognitive manipulation of information.”83   

 

II. PURPOSE OF THE STUDY 

 



The purpose of this study is to determine whether participation in an experiential learning exercise, a mock 

trial combined with class discussion (jury deliberation), will alter business students’ attitudes about 

settlement.   

 

III. RESEARCH METHODS AND PROCEDURES 

 

The target population for this sample was all students enrolled in 4 undergraduate Legal Environment of 

Business classes at Southeast Missouri State University.  Prior to the exercise and after the exercise, 

surveys were distributed in the classroom.  Students were not identified in any way in order to preserve 

their anonymity.  A response rate of 100 percent was obtained on the initial survey.  A response rate of 87 

percent was obtained on the final survey.  Students provided additional anecdotal observations after the 

final survey.   

 

One hundred thirty five students participated in surveys before participating in mock trial and class 

discussions (jury deliberations).  The experiential learning exercise consisted of 12 mock trials conducted 

by 24 teams of students in 4 classes.  Each of the 4 classes had 6 teams and viewed and discussed 3 trials.  

Each team represented either a plaintiff or a defendant in a reenactment of an injured plaintiff’s claims for 

compensatory and punitive damages against a business.  In all 3 cases, plaintiffs argued that the defendants’ 

products caused their injuries.  Students who were not the active trial team role played jurors who 

deliberated and decided the case while the trial teams listened.   

 

The exercise began during the middle of a sixteen week semester.  The students were assigned textbook 

chapters on the court system, the procedures of litigation, ethics, dispute resolution mechanisms, tort, 

product liability, and strict liability, prior to the exercise.  One mock trial and its corresponding jury 

deliberation lasted the length of one class period, about one hour.  The entire exercise, 3 trials with 3 

discussions, was completed in three class periods with about two hours of preparation by the student trial 

teams. 

 

A traditional, valid argument against implementing a mock trial is the amount of time an instructor must 

expend in developing the cases.84  The method used in this study eliminated the need for an instructor to 

develop cases.  Outside of class time, each plaintiff and defendant student team, consisting of six to nine 

students, watched a forty five minute documentary film of a trial.  Although team selection was random, at 

the outset of the exercise instructors have the option of creating homogeneous or heterogeneous groups.85   

 

Using the same facts and expert witnesses presented in the condensed film version of the trial, the plaintiff 

and defendant team re-enact the trial in class.86  Each pair of student teams watched one of three movies 

about actual product liability litigation.  The first documentary film involved a woman with neurological 

diseases following breast implants,87 the second film, a lifelong smoker with lung cancer,88 and the third, a 

young man’s who dies in a fiery truck crash.89  Given the fact that the documentary films served as the 

basis for the student reenactment, there was no need for the instructor to develop scripts.  The 

documentaries provided a brief synopsis of opening statements, direct examinations, cross-examinations, 

closing statements, and witness testimony.  Students were not required to replay the film verbatim.90  They 

were able to bring thespian skills and creativity to their roles as they pursued varying trial strategies, 

created new questions on direct and cross examinations, and closed, based on the facts that came out in 

their respective trials.  At each trial’s conclusion, the student jurors deliberated in front of the trial teams 

and rendered their verdict.  During the jury conversations, students voiced their reasons for finding for the 

plaintiff or defendant.  After the verdict was reached, the plaintiff and defendant teams entered the 

conversation with the jury, explaining the evidence further and disclosing the verdict in the case to the jury.   

 

IV. FINDINGS AND CONCLUSIONS 

 

The data collected through the surveys indicates a statistically significant change in shows a change in 

students’ willingness to settle disputes.91  Under the ethical rules governing attorneys and consistent with 

contemporary client-centered lawyering, the students who plan to become business managers will become 

the final decision makers in dispute resolution.  The study of civil cases in California indicates that settling 



cases is financially beneficial in approximately 85% of cases.92  The study does not factor in the costs of 

attorney’s fees, employee time, disruption of the business, and damage to morale and reputation.93   

 

In a research finding not measured in the surveys, but recorded by the author, the fact that the business 

students voted in 10 out of 12 cases for the defendant suggests the presence of a confirmatory bias.  The 

jury of business majors reached verdicts favoring defendant businesses even though the same facts in the 3 

actual trials led the real juries to find in favor of the plaintiffs.  Business students, in their role as jury 

members, were far more likely to side with the business defendants, than the injured plaintiffs, despite the 

fact that the plaintiffs’ positions were argued persuasively by the trial team and sometimes a small minority 

of jury members during deliberations.  The often unanimous verdicts for defendant businesses may be 

explained by cognitive dissonance theory and the overconfidence bias. 94  Researchers have found that 

when individuals encounter a more difficult judgment task involving ambiguous information and calling for 

abstract thinking and interpretation, they exhibit a stronger degree of overconfidence bias.9596  Discussing 

the contradictory information presented by witnesses and applying a rule of law is a difficult judgment task 

calling for abstract thinking and interpretation.  Students must collaborate to reach a verdict.  The trial 

teams then collaborate with the rest of the class to explain how other individuals heard the same evidence 

and reached a contrary conclusion. The revelation of the actual verdict to the class caused the class to work 

as a group to re-evaluate their decisions.  After the verdicts are reached through class discussion and 

negotiation, the efforts by the trial teams to assist the jury in seeing the dispute through the plaintiff’s eyes 

simulates the effect of the presence of a mediator in the California civil cases studied by Kiser et al.    

 

V. RECOMMENDATIONS FOR FUTURE RESEARCH 

 

Several interesting questions remain unanswered for future research.  The first question is whether or not 

the students will retain their experiential learning about settlement so that it assists them in making better 

decisions as managers.  A second interesting area of research would ask whether or not students believe 

that businesses can commit torts.  Last, and perhaps most difficult to measure is whether students learn that 

ethical business decision making plays a role in completely avoiding civil litigation.97  While a business 

always has a common law duty to behave like a reasonable business,98 oftentimes, a business manager has 

little or no regulatory guidelines to follow.   

 

During the product liability mock trial, students review 3 managerial decisions to market products in a 

regulatory vacuum.  In the first trial, Dow Corning produced the breast implants at a time when the FDA 

had no medical devices division, much less any regulations for the safety of the implant envelope.  In the 

second trial, Brown & Williamson marketed cigarettes before the FDA had any regulations.  In the third 

trial, General Motors sold trucks with gas tanks located outside the frame of the vehicle under the driver’s 

door before the NHTSA created regulations.  The managerial decisions raise questions about the efficacy of 

corporate self-regulation and government regulatory agencies.  In all 3 cases, the businesses were in full 

compliance, yet faced civil liability.   

 

 

 

 

VI. IMPLICATIONS FOR PRACTICE 

 

It is not uncommon for managers to defer to their attorneys once litigation is filed.99  In fact, some research 

has singled out the attorney’s estimate of the probability of success as the most crucial variable shaping 

decisions whether to litigate or settle a case.100  However, a recent large scale study of attorneys’ ability to 

predict outcomes found that attorneys are overconfident in their predictions of success.101  Female attorneys 

are less overconfident than male attorneys.102  The problem for clients who rely on the advice of attorneys 

who are susceptible to an overconfidence bias is that the clients may choose litigation over settlement, or 

they may allocate valuable resources without securing anticipated objectives. 103  The study recommends 

that, “[I]nformation about the outcomes of this and similar studies should be included in the relevant 

curricula in clinical practice courses and in professional and ethical responsibility classes both at law school 

and bar admission.”104 

 



The business students who participated in this research have a blind spot that prevents them from assigning 

any liability in cases where juries have assessed millions of dollars in liability.  If the bias is present when 

they are managers working with an overconfident attorney, a decision to go to trial would be mutually 

agreeable to both attorney and client.   

 

The research conducted in this author’s classroom is not able to predict whether the students’ increased 

appreciation of settlement, rather than trial, as a course of action will persist when they become business 

managers.  Given the probability that, as managers, they will be involved in business litigation, and the 

importance of their role in making the final decision to settle or litigate, implementing a variety of teaching 

methods that provide learning experiences about settlement is consistent with the conclusions of the larger 

scale research studies’ recommendations for attorneys.105  Both the research on undergraduate business 

students and practicing attorneys indicates that behavioral law and economics has important implications 

for managers and attorneys in resolving disputes.   

  



APPENDIX A:  SURVEY QUESTIONS 

Survey 

Survey 

Question 

 1 If my business is sued, I will consider an early settlement. 

2 

If a product manufactured by my company causes an injury to someone, I will consider the cost of 

attorneys' fees when I make a settlement offer. 

3 If I can afford a very long litigation process, I can push for a more favorable settlement. 

4 Full compliance with regulatory standards will protect my business and me from being sued. 

5 

If an injured person claims that a product manufactured by my company caused their injury, but I don't 

believe that our company's product was responsible, I can count on the truth to emerge through the trial 

process. 

6 Expert witness testimony is very important to winning trials. 

7 A skillful attorney is very important in winning a trial. 

8 I believe that a jury trial is an effective way to resolve disputes. 

9 Business managers should control the amount and timing of settlement offers. 

10 Attorneys should control the amount and timing of settlement offers. 

11 Frivolous lawsuits against businesses are a problem in the United States 

12 It is important for business managers to understand the use of trials for dispute resolution. 

13 I understand how effective trials are to resolve disputes against businesses. 

14 It is a good idea to pass laws to protect businesses against litigation, like the Cheeseburger Laws. 

15 I consider myself a Republican. 

16 I consider myself a Democrat. 

17 I consider myself independent of any political party. 

18 

After I graduate, if I become involved in a lawsuit and my attorney advises me to settle the lawsuit, I will 

take the attorney’s advice. 

19 

After I graduate, if I become involved in a lawsuit and my attorney advises me to settle the lawsuit, I 

would prefer to go to trial.   

20 Settling a lawsuit is a bad strategy to end the dispute. 

21 Settling a lawsuit is a good strategy to end the dispute. 
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Survey 

Question Average StDev Average StDev 

t statistic 

for 

means df p value 

 1 -270.93 3353.409 -231.04 2467.296 19.27255 230.7655 6.55E-50 Statistically Different 

2 -135.65 1156.985 -114.37 851.1099 13.17396 217.5366 1.64E-29 Statistically Different 

3 -90.40 610.2396 -73.60 435.1474 6.418894 232.8889 7.66E-10 Statistically Different 

4 -67.79 376.6004 -54.34 273.7718 -4.79902 207.8478 3.05E-06 Statistically Different 

5 -54.22 275.6305 -36.68 149.1656 2.943482 160.0303 0.003729 Statistically Different 

6 -45.19 218.586 -39.10 164.2336 15.98532 204.1708 7.92E-38 Statistically Different 

7 -38.75 166.873 -33.80 130.9314 7.178728 199.4518 1.37E-11 Statistically Different 

8 -33.91 136.1245 -22.59 69.33302 8.168624 214.2117 2.69E-14 Statistically Different 

9 -30.08 109.863 -20.55 59.64516 0.360784 224.9733 0.718601 No change 

10 -27.11 97.23194 -19.29 53.84859 11.71393 226.8289 4.45E-25 Statistically Different 

11 -24.65 80.27347 -17.93 47.87389 1.323249 216.4511 0.187152 No change 

12 -22.27 71.85783 -18.90 52.05796 13.66404 228.2665 1.89E-31 Statistically Different 

13 -19.78 57.41517 -17.28 44.97476 5.096923 197.4361 8.07E-07 Statistically Different 

14 -18.92 50.98411 -10.94 21.04087 -4.78687 126.7458 4.66E-06 Statistically Different 

15 -16.76 43.37806 -14.24 32.82735 2.099691 217.285 0.036912 Marginally Different 

16 -15.47 37.10528 -11.85 24.10408 -2.54346 198.664 0.01174 Marginally Different 

17 -14.57 33.90933 -11.63 23.3571 -1.32749 216.2998 0.185749 No change 

18 -14.18 33.10682 -12.48 26.22506 3.424091 193.7099 0.000753 Statistically Different 

19 -13.41 28.39713 -9.53 16.53288 -7.48725 151.8664 5.44E-12 Statistically Different 

20 -12.74 26.30722 -9.06 15.09803 -5.67777 148.8017 6.99E-08 Statistically Different 

21 -12.13 26.50942 -8.70 14.03069 11.06547 192.8084 2.48E-22 Statistically Different 

 

 

 

  



Appendix C: Charts of Pre and Post Trial Survey Results on Settlement Questions 
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Casebooks: Why Do Cases Get Litigated?, 29 FLA. ST. U. L. REV. 1265, 1266 (2002). 
11 American Bar Association Model Rules of Professional Conduct, Rule 1.2. 
12 Randall L. Kiser, Martin A. Asher, and Blakeley B. McShane, Let's Not Make a Deal: An Empirical 

Study of Decision Making in Unsuccessful Settlement Negotiations, 5 JOURNAL OF EMPIRICAL LEGAL 

STUDIES 3, pp. 551-591, (2008). 
13 American Bar Association Model Rules of Professional Conduct, Rule 1.2. 
14 Whiteaker v. State, 382 N.W.2d 112 (Iowa 1986); Joos v. Auto-owners Ins. Co., 94 Mich. App. 419, 288 

N.W.2d 443,445 (1979), later appealed, Joos v. Drillock, 127 Mich. App. 99, 338 N.W.2d 736 (1983) ( “. . 
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client's judgment for acceptance or rejection is improper practice”); Rizzo v. Haines, 520 Pa. 484, 555 A.2d 
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