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INTRODUCTION 

     In May 2003, forty-six residents of the Sucumbios, Kichwa and Orellana Provinces of Ecuador (Plaintiffs) filed a lawsuit 

against Chevron Corporation (Chevron) in the Superior Court of Justice of Nueva Loja in the Sucumbios Province.1 The 

Plaintiffs‟ claims arose from past and ongoing environmental contamination resulting from oil and natural gas operations 

conducted by a consortium in which Texaco, Inc. (Texaco) participated from 1964 through 1992.2 The amount of damages 

sought by the Plaintiffs grew from $6.1 billion in 2004 to $16.3 billion by April 2008 and $27.3 billion by November 2008.3 

The Plaintiffs‟ attorneys have described the case as an opportunity to “re-allocate some of the costs of globalization . . . from 

the most vulnerable rainforest dwellers to the most powerful energy companies on the planet.”4 The breadth of this statement, 

the length of time associated with the prosecution of the litigation and the amount of damages have caused Aguinda to be 

labeled as the world‟s largest environmental lawsuit.5  

     The value of any resultant judgment depends upon its recognition in the United States. The United States is perhaps the 

most receptive of any state to the recognition of foreign judgments.6 However, there are no applicable federal statutes or U.S. 

treaty obligations. Rather, the issue of whether to recognize a foreign judgment is governed by state law.7 The majority of 

states have addressed this issue through two statutes. Twenty-one states have adopted the Uniform Foreign Money Judgments 

Recognition Act of 1962 (1962 Act)8 while ten states have adopted its successor, the Uniform Foreign-Country Money 

Judgments Recognition Act of 2005 (2005 Act).9 These competing statutes and resulting patchwork of case law have 

rendered the area of recognition of foreign judgments in the United States unpredictable.10    

     This paper examines the recognition of any potential judgment pursuant to the 1962 and 2005 Acts. The paper initially 

examines the history of Texaco‟s investment in Ecuador‟s petroleum industry, the environmental impacts allegedly resulting 

from this investment, and the procedural history of the resultant U.S. and Ecuadorian litigation. The paper then examines the 

grounds for non-recognition in the Acts and their application to any potential judgment that may be rendered in Ecuador. The 

paper concludes that Chevron may be able to establish several significant defenses to recognition. However, Chevron‟s 

burden is substantial and presents significant risks for the company.    

 

TEXACO IN ECUADOR: A BRIEF HISTORY 

Hydrocarbon Exploitation and Texaco’s Investment 

     In March 1964, the Ecuadorian government invited Texaco and Gulf Oil Corporation (Gulf) to conduct exploratory 

activities in the Oriente region.11 Texaco and Gulf formed a consortium (Consortium) with equal ownership rights through 

their Ecuadorian subsidiaries to conduct this exploration.12 The Consortium discovered oil in commercial quantities in 1967 

and began export operations in 1972 after completion of a pipeline to Ecuador‟s Pacific coast.13 By the end of 1973, 

production had reached 200,000 barrels of oil per day, and Ecuador‟s gross national product more than doubled in a six year 

period.14 Texaco served as the operator on behalf of the Consortium throughout this period of time.15   

     The Consortium underwent significant changes in the 1970s. In September 1971, the Ecuadorian government enacted a 

new hydrocarbons law that limited the size of concession areas granted to foreign oil companies, increased the royalty 

payable to the government, and decreed that “[t]he deposits of hydrocarbons and accompanying substances, in whatever 

physical state, located in the national territory . . . belong to the inalienable . . . patrimony of the State.”16 Texaco and Gulf 

were required to relinquish a portion of the concession area to the state-owned oil company Compania Estatal Petrolera 

Ecuatoriana (CEPE).17 A new concession agreement was executed in August 1973 granting CEPE a 25% interest in the 

Consortium.18 Gulf sold its remaining 37.5% interest to CEPE in December 1976.19  

     From 1977 to 1990, the Consortium operated with Texaco and CEPE/Petroecuador as the only participants and Texaco as 

the operator.20 On July 1, 1990, Petroamazonas, a subsidiary of Petroecuador, replaced Texaco as the operator.21 The 

concession agreement expired on June 6, 1992. Ecuador elected not to renew the agreement and assumed complete control of 

the concession area.22 At the time of the termination of Texaco‟s interest, the Consortium had operations on more than one 

million acres, had 339 wells, 18 production stations and 1500 kilometers of pipelines and had extracted more than 1.4 billion 

barrels of oil.23  

 

 



The Environmental Legacy  

     The Consortium‟s operations have exacted a heavy toll on the environment and people of the Oriente region. Oil 

production and pipeline operations were alleged to have resulted in the discharge of 26 million gallons of crude oil and toxic 

wastewater into the surrounding environment.24 Approximately 2.5 million acres were impacted by oil-related discharges into 

wetlands, streams and rivers and leeching into soil and groundwater.25 The Plaintiffs also alleged that the Consortium dug 

and operated hundreds of unlined pits, which were used to store toxic chemicals utilized in drilling operations as well as other 

runoff.26 Additional sources of environmental contamination included the burning of crude oil, gas flaring and spraying of 

roads with crude oil for maintenance and dust control.27  

     The consumption of contaminated water and livestock, inhalation of polluted air and exposure to hydrocarbons in the soil 

were alleged to have severely affected the health and life expectancy of residents.28 The Plaintiffs contended that eighty-three 

percent of the population of the Oriente suffered one or more diseases attributable to hydrocarbon contamination, including 

cancer, the mortality rate for which was three times higher than the general population and five times higher than in other 

Amazon provinces.29 According to the Plaintiffs, seventy-five percent of Oriente residents had suffered a total or partial loss 

of their crops, and ninety-four percent suffered the loss of animals as a result of hydrocarbon contamination.30 Indigenous 

populations were alleged to have suffered in particular through “the violent destruction of their natural habitat and, 

consequently, of their subsistence means, their way of life and habits.”31   

     Ecuador and Texaco attempted to address these environmental and health issues upon the termination of the Consortium. 

In May 1995, Texaco, Ecuador and Petroecuador entered into a “Contract for Implementing of Environmental Remedial 

Work and Release from Obligations, Liabilities and Claims” (Remediation Agreement) wherein Texaco agreed to perform 

work on designated sites in return for a release of claims from Ecuador and Petroecuador.32 The Remediation Agreement 

released Texaco and all related companies from claims arising from environmental degradation associated with the 

Consortium‟s activities other than those arising from the remediation Texaco was obligated to perform.33 Texaco began 

remediation work in 1995 and completed this work in 1998.34 Texaco spent $40 million in this effort, which included closing 

and remediating 161 waste pits and 7 overflow areas, plugging and abandoning 18 wells and remediating soil at 36 sites.35 

Texaco also made two payments of $1 million each for socio-economic projects36 and made payments totaling $4.6 million to 

the municipalities of Lago Agrio, Shushufindi, Joya de los Sachas and Francisco de Orellana in return for their withdrawal of 

lawsuits and a release from all current and future liability.37 In September 1998, the Ecuadorian government and 

Petroecuador signed the “Act of Final Liberation of Claims and Equipment Delivery” (Final Act) in which they recognized 

that Texaco had fulfilled its obligations pursuant to the Remediation Agreement and released it from current and future 

liability.38 

 

TEXACO IN ECUADOR: THE RESULTING LITIGATION 

 

Litigation in the United States 

 

     In November 1993, seventy-four Ecuadorians filed a class action lawsuit against Texaco in the U.S. District Court for the 

Southern District of New York.39 The plaintiffs purported to represent more than 30,000 persons residing in the Oriente 

region who had suffered damages from hydrocarbon contamination as a result of the Consortium‟s operations.40 The 

plaintiffs alleged numerous tort claims.41 The claims were ultimately dismissed on the basis of forum non conveniens, which 

dismissal was upheld by the U.S. Court of Appeals for the Second Circuit.42 Although detailed discussion of the U.S. 

litigation is beyond the scope of this paper, the litigation is important to the subsequent proceedings in Ecuador and the 

potential recognition of any judgment. 

     The initial important result emerging from the litigation is the viewpoints of the U.S. courts, Texaco and the Ecuadorian 

government regarding potential forums. The U.S. courts were unanimous in their conclusion that Ecuador was adequate at 

least for purposes of forum non conveniens analysis. This conclusion was based upon existing precedent43 as well as 

independent inquiries.44 This conclusion was endorsed by Texaco, which praised the dismissal and concluded that Ecuador 

was the appropriate forum due to the location of the plaintiffs, Petroecuador, the operations, and the evidence.45 Texaco also 

noted that the remedies sought by the plaintiffs could only be awarded by Ecuadorian courts.46 

     The adequacy of the Ecuadorian judicial system was echoed by the Ecuadorian government albeit in a different manner. 

The government contended that U.S. courts were an inadequate forum and that the claims could only be tried in Ecuador. As 

all natural resources and land were owned by the government, any decision by a foreign court with respect to rights and 

duties associated with such resources and land was an affront to national sovereignty.47 According to the Ecuadorian 

government, private citizens had no right to seek damages for environmental harm to public lands.48 As a result, the 

government condemned “the plaintiffs‟ attorneys in this matter for attempting to usurp rights that belong to the government 

of the Republic of Ecuador under the Constitution and laws of Ecuador and under international law.”49 

     The second important result is the district court‟s holding with respect to the relationship between Texaco and its 

Ecuadorian subsidiaries. The district court concluded that the plaintiffs had “come up bone dry” and failed to establish “a 

meaningful nexus” between the United States and the decisions and practices at issue in the litigation.50 The plaintiffs were 



unable to establish “parental control or direction over the pipe design, waste disposal, and other allegedly negligent practices 

of the Consortium.”51 Rather, the plaintiffs were only able to demonstrate the exercise of general oversight regarding 

expenses and finances, the rendering of advice on operational decisions previously made in Ecuador and the provision of 

technical information on “the maximum safe levels of salt and oil in water and how to clean up oil spills.”52 This evidence 

fell far short of that needed to establish direction and control of Texaco‟s subsidiaries such as to impose liability upon the 

parent corporation.53 As a result, in July 1995, the plaintiffs stipulated that they had no knowledge, information or documents 

having any tendency to prove or lead to the discovery of information or documents that might tend to prove “events relating 

to the harm alleged by plaintiffs occurring in the United States [including directions, communications, discussions, assistance 

or guidance] . . . and the extent, if any, to which conduct in the United States caused actionable harm.”54 

     

Litigation in Ecuador 

 

     The Plaintiffs initiated litigation against Chevron in Ecuador in May 2003. The Plaintiffs based their lawsuit upon 

provisions of the Ecuadorian Constitution55 and the Environmental Management Law of 1999 that recognized a “popular 

action to denounce the breaching of environmental laws . . . and [obtain] damages . . . for the deterioration of . . . health [and] 

damage to the environment.”56 The primary relief sought by the Plaintiffs was “elimination and removal of . . . contaminating 

elements that still threaten the environment and health of the inhabitants” and “the repair of . . . environmental damages.”57 

Additionally, the Complaint sought remittance of ten percent of the cost of remediation work to Frente de Defensa de la 

Amazonia (Frente).58 The amount of damages was not specified. 

     Chevron asserted numerous defenses which are perhaps best summarized in its Motion to Dismiss filed in October 2007. 

Chevron initially contended that there was no valid claim against it or Texaco as the Environmental Management Law could 

not be applied retroactively to Texaco‟s operations in Ecuador.59 Furthermore, the claims were barred by the Remediation 

Agreement and Final Act.60 Additionally, Chevron claimed that it was not a proper party to the litigation. This defense was 

based on a number of separate arguments. First, Chevron claimed that the Plaintiffs sued the wrong entity by failing to assert 

claims against Texaco.61 Second, Chevron alleged that the Superior Court lacked personal jurisdiction.62 The third element of 

this defense was that the Plaintiffs‟ claims were barred by the applicable statute of limitations.63 Finally, Chevron contended 

that the Plaintiffs lacked standing.64 

     The Superior Court deferred ruling on these defenses and commenced trial in October 2003. The conduct of the trial has 

been the cause of considerable controversy and has provided Chevron with additional defenses. The initial source of 

controversy has been the procedures employed by Superior Court. At the beginning of the trial, the court accepted a joint plan 

for the collection of evidence consisting of judicial inspections of designated well sites to determine the presence of 

environmental contamination followed by expert determination of the cause of any contamination and the cost of 

remediation.65 Pursuant to this procedure, the parties requested judicial inspections of 122 well sites to be conducted pursuant 

to negotiated sampling and analysis plans.66 Forty-seven of the 122 designated well sites were ultimately inspected.67 

Chevron submitted reports on forty-five of these sites, which purportedly demonstrated that Texaco‟s remediation met all 

applicable standards and there was no ongoing risk to human health.68 However, Chevron contended that the Plaintiffs‟ 

experts failed to report data on more than half of the 465 soil and water samples they collected, submitted only 5 of these 

samples to an accredited laboratory for analysis and submitted the remainder to an unaccredited laboratory in Ecuador, which 

failed to conduct scientifically appropriate analyses.69 Chevron moved the court to expunge this evidence from the record on 

eleven separate occasions, but the court failed to conduct a hearing as required by Ecuador‟s Civil Code.70     

     In July 2006, the Plaintiffs obtained a court order waiving further inspections by experts appointed by both parties and 

appointing a single expert to conduct inspections and report to the court. Chevron objected to this order as inconsistent with 

the previously-agreed procedures and a violation of the Civil Code.71 Nevertheless, the court appointed Richard Cabrera 

(Cabrera) to determine the existence and source of environmental damage, if any, and specify the nature of the work to be 

completed to remediate locations where contamination was discovered.72 In preparing his report, Cabrera visited 48 well sites 

and 1 production station and reviewed aerial photographs.73 Based upon this review, Cabrera concluded that eighty percent of 

waste pits and one hundred percent of the production station pits needed to be remediated.74 Chevron disputed these 

conclusions, took issue with Cabrera‟s methodology75 and accused him of disregarding his mandate76 and misconduct.77 As a 

result, Chevron concluded that Cabrera‟s report was “a fraud on the court,”78 and its utilization would be a violation of 

Ecuador‟s Constitution.79    

     Perhaps the most controversial of Cabrera‟s conclusions is his calculation of damages. In April 2008, Cabrera assessed the 

Plaintiffs‟ damages at $16.3 billion, which included claims for wrongful death, environmental remediation, the establishment 

of health care facilities, the construction of infrastructure for Petroecuador, and the disgorgement of profits earned by Texaco 

in the course of its operations in Ecuador.80 Cabrera revised this estimate to $27.3 billion in November 2008.81 This revision 

included compensation for cancer deaths resulting from hydrocarbon contamination, groundwater and soil remediation, 

funding for health care and potable water systems in the region, and an unjust enrichment penalty of $8.3 billion.82 This 

damages calculation exceeded Chevron‟s net earnings in 2008 and was almost twice the amount of net earnings derived from 

its international operations.83   



     Chevron has vigorously contested Cabrera‟s damages estimate. Chevron contended that the estimate greatly exceeded the 

scope of Cabrera‟s mandate by assessing damages beyond environmental injury.84 Of particular concern in this regard were 

Cabrera‟s assessments relating to cancer deaths and unjust enrichment. Chevron criticized the assessment for cancer deaths 

on the bases that it not only exceeded Cabrera‟s mandate but also failed to identify the alleged victims, produce supporting 

documentation, distinguish between types of cancer, and provide an explanation for its inconsistency with official Ecuadorian 

statistical data on cancer mortality.85 The court‟s failure to strike this portion of the damages assessment was particularly 

egregious given its refusal to permit Chevron to depose Cabrera with respect to his methodology, and the fact that similar 

claims were deemed frivolous in related litigation occurring in the United States.86 These shortcomings led Chevron to 

conclude that the damages assessed for cancer deaths were “completely fabricated.”87 The unjust enrichment penalty was 

criticized as beyond Cabrera‟s mandate, lacking a basis in Ecuadorian law, grossly excessive in comparison to the actual 

profits derived by Texaco from the Consortium‟s operations and, in any event, not requested in the Complaint.88   

     Those damages estimates within the scope of Cabrera‟s mandate were, according to Chevron, grossly inflated. Chevron 

accused Cabrera of including more than $1 billion in soil remediation costs for locations that he did not visit or waste pits that 

do not exist.89 This assessment also estimated the cost of remediation of waste pits at $2.2 million per pit when Petroecuador, 

with the government‟s approval, was remediating its pits at a cost of $85,000 per pit.90 Chevron also alleged that the estimate 

relating to the improvement of Ecuador‟s potable water system was tainted by Cabrera‟s failure to take a single sample.91 

Similar estimates with respect to groundwater remediation were not supported by sufficient data.92 Chevron concluded that 

Cabrera‟s “sole interest was to facilitate the result sought by plaintiffs‟ counsel and the Government of Ecuador: a windfall 

damages judgment against a U.S. oil company that never operated in Ecuador and had nothing to do with the Consortium.”93    

     Chevron also claimed that the Superior Court was influenced by political pressure. The primary source of this pressure 

was Ecuadorian President Rafael Correa. According to Chevron, President Correa has attempted to influence Cabrera and the 

court since assuming office in January 2007. These efforts include a visit to the former concession area in order “verify the 

environmental, social, and cultural impacts caused by hydrocarbon exploitation, in particular that of the U.S. company 

Texaco,” statements referring to the Plaintiffs‟ counsel as “compañeros,” offering the government‟s support to the Plaintiffs, 

pledging to assist in evidence gathering and calling upon Ecuador‟s Prosecutor General to indict persons involved in the 

Remediation Agreement and Final Act.94 Additional sources of pressure include members of Ecuador‟s Constituent 

Assembly95 and protestors allegedly organized by the Plaintiffs.96 As a result, Chevron concluded that “the thumbs of politics 

are weighing heavily on the scales of justice.”97   

      

THE RECOGNITION OF FOREIGN MONEY JUDGMENTS IN THE UNITED STATES 

 

Introduction  

 

     Recognition of foreign money judgments in the United States is a matter governed by one of three sources of state law. 

These sources are statutes based upon the 1962 and 2005 Acts and comity. The following section will discuss the bases upon 

which foreign money judgments may be disregarded pursuant to the Acts.    

 

The Uniform Foreign Money Judgment Recognition Act 

 

     The 1962 Act was a product of the National Conference of Commissioners on Uniform State Laws. The Act was intended 

to increase the likelihood of recognition of U.S. state court judgments abroad by codifying practices applied by the majority 

of U.S. courts.98 The 1962 Act has been adopted in twenty-one states at the time of preparation of this article.99 

     The 1962 Act applies to final, conclusive and enforceable judgments entered in foreign states.100 Enforceability is limited 

to judgments “granting or denying recovery of a sum of money, other than a judgment for taxes, a fine or other penalty, or a 

judgment for support in matrimonial or family matters.”101 Foreign judgments meeting these requirements are deemed 

conclusive between the parties and subject to recognition in the same manner as judgments of sister states.102 Despite these 

restrictions, the 1962 Act allows states to recognize foreign judgments not covered by the Act, such as those granting 

equitable relief, through utilization of comity.103 

     Section 4 of the 1962 Act sets forth three circumstances in which a foreign judgment will not be deemed conclusive. 

Initially, foreign judgments are not deemed conclusive if the judgment “was rendered under a system which does not provide 

impartial tribunals or procedures compatible with the requirements of due process of law.”104 The second circumstance is if 

the foreign court did not have personal jurisdiction over the defendant.105 The final circumstance is if the foreign court lacked 

subject matter jurisdiction.106   

     Section 4 sets forth six instances in which states may refuse recognition of foreign judgments. Initially, a foreign judgment 

need not be recognized if the defendant did not receive notice of the proceedings within sufficient time to permit a defense.107 

The second ground for non-recognition exists when the judgment was obtained through fraud.108 Non-recognition is also 

permitted if the claim for relief upon which the judgment was entered is repugnant to the public policy of the state in which 

recognition is sought.109 Recognition may also be denied if the foreign judgment conflicts with another final and conclusive 



judgment, the foreign proceedings were contrary to an agreement between the parties with respect to an alternative forum or 

the foreign court was a “seriously inconvenient forum.”110  

 

The Uniform Foreign-Country Money Judgments Recognition Act 

 

     The National Conference of Commissioners on Uniform State Laws updated the 1962 Act in 2005.111 The 2005 Act 

applies to final, conclusive and enforceable judgments112 granting or denying recovery of a sum of money113 entered in a 

foreign country.114 A foreign judgment meeting these requirements is recognizable in the same manner as judgments of sister 

states.115 The 2005 Act diverges from the 1962 Act by including definitions of fines and penalties116 and assigning the burden 

of proof to the party seeking recognition.117 

     Section 4 sets forth three circumstances in which a foreign judgment may not be recognized. These circumstances are 

identical to the three circumstances set forth in Section 4(a) of the 1962 Act.118 Section 4 sets forth eight discretionary 

circumstances by which U.S. courts may refuse recognition of foreign judgments. Four of these grounds are identical to the 

grounds set forth in Section 4 of the 1962 Act.119 Two additional grounds for refusing to recognize a foreign judgment are 

similar to the 1962 Act. Initially, while Section 4 provides that a U.S. court need not recognize a foreign judgment procured 

through fraud, it clarifies this reference by stating that the fraud must have “deprived the losing party of an adequate 

opportunity to present its case.”120 Section 4 of the 2005 Act also sets forth public policy as a basis for non-recognition but 

broadens it to include judgments, causes of action or claims for relief repugnant to the public policy of the enforcing state or 

the United States.121 This expansion was in response to judicial interpretations of the 1962 Act refusing to consider public 

policy challenges to anything other than the cause of action or claim for relief122 and permitting challenges on the basis of the 

U.S. interests.123 Despite the expansion of this exception, the 2005 Act establishes a stringent test for finding a public policy 

violation, specifically, that recognition of the foreign judgment would “tend clearly to injure the public health, the public 

morals, or the public confidence in the administration of law, or would undermine „that sense of security for individual rights, 

whether of personal liberty or of private property, which any citizen ought to feel.‟”124 Significant differences in procedural 

or substantive law, standing alone, are insufficient.125   

     Two grounds for refusing to recognize a foreign judgment are entirely new. These grounds refer to the specific foreign 

proceedings resulting in the entry of the judgment. A foreign judgment may be disregarded if it was “rendered in 

circumstances that raise substantial doubt about the integrity of the rendering court with respect to the judgment.”126 This new 

basis for denying recognition is intended to allow defendants to challenge the integrity of the specific proceedings rather than 

that of the entire foreign judicial system.127 However, challenges to judicial integrity are limited to corruption having an 

impact on the outcome or a lack of impartiality and fairness.128 The second new basis for refusing to recognize a foreign 

judgment, the incompatibility of the foreign proceeding with due process of law, is closely related.129      

      

AGUINDA RETURNS TO THE UNITED STATES: MANDATORY AND DISCRETIONARY GROUNDS FOR NON-RECOGNITION 

     

Introduction  

 

     This portion of the paper examines the most likely grounds for non-recognition of any judgment that may be entered by 

the Superior Court. The paper will first examine the mandatory grounds for non-recognition pursuant to the Acts. The paper 

will then examine the likely discretionary grounds upon which U.S. courts may refuse recognition. Although there are 

significant obstacles for Chevron to overcome in order to meet its burden of proof, these defenses present significant risks for 

the Plaintiffs in securing recognition.     

 

Mandatory Grounds for Non-Recognition 

 

 Due Process of Law 

 

     The Acts deny recognition to foreign judgments rendered under a system that does not provide due process.130 Due 

process depends upon the circumstances in each individual case.131 Nevertheless, this determination begins with an 

examination of the procedural protections granted by the foreign legal system.132 The system must provide an opportunity for 

a “full and fair trial before a court of competent jurisdiction conducting the trial upon regular proceedings,” an appearance by 

the defendant either voluntarily or by citation, and “a system of jurisprudence likely to secure an impartial administration of 

justice between the citizens of its own country and those of other countries.”133  

     The foreign legal system need not provide due process protections identical to those of the United States.134 To require 

identical protections would result in the non-recognition of all foreign judgments as no foreign jurisdiction has adopted 

“every jot and tittle” of U.S. due process.135 Furthermore, such a requirement would grant every party disappointed with the 

outcome in the foreign jurisdiction the opportunity to relitigate the merits in a U.S. court.136 Thus, some procedural 

protections deemed essential to U.S. notions of due process are not required of foreign legal systems. The 2005 Act identifies 

these protections as the absence of jury trials and differences in evidentiary rules.137 Additional unnecessary protections 



include oral testimony, cross examination, and compulsory process.138 Lengthy delays in foreign legal proceedings also do 

not constitute a violation of due process.139 Rather, there must be “serious injustice” or “outrageous departure from . . . the 

notion of civilized jurisprudence.”140  

     U.S. case law provides a starting point for determining the adequacy of a particular state‟s legal system.141 An 

examination of applicable case law with respect to the adequacy of the Ecuadorian legal system results in a mixed outcome. 

One court has found that Ecuador‟s judicial system lacked fundamental due process protections as the military government 

retained the right to overrule or intervene in judicial matters of national concern and asserted absolute control over all 

branches of government.142 However, this case is distinguishable on the bases that it is more than thirty years old, the 

government changed in this intervening period of time and the determination of the adequacy of the forum related to the 

application of forum non conveniens rather than recognition of an Ecuadorian judgment.  

     The majority of cases that have examined the Ecuadorian legal system have found it to be adequate.143 Nevertheless, these 

cases may be distinguishable on the basis that they relate to the adequacy of the Ecuadorian judicial system for purposes of 

determining the application of forum non conveniens, a far less consequential determination than whether to recognize a 

foreign judgment for the ultimate purpose of enforcement in the United States. However, it bears to note that U.S. courts in 

litigation relating to the Consortium‟s operations found Ecuador to be an adequate forum for resolution of claims relating to 

environmental contamination.144 

     Furthermore, the important role of forum non conveniens in the U.S. litigation may serve to estop any allegation that 

Ecuador is an inadequate forum or denies due process. Judicial estoppel arises where a party “advances a factual position 

inconsistent with a position take [sic] by it in a prior proceeding, and the prior inconsistent position was adopted by the first 

court in some manner.”145 This doctrine may be applicable where a party succeeds in obtaining dismissal of a civil action in 

the United States utilizing forum non conveniens and then subsequently resists recognition of the resulting foreign judgment 

in the United States on the basis that the foreign forum was inadequate.  

     For example, in Pavlov v. Bank of New York Company, the U.S. District Court for the Southern District of New York was 

confronted with a motion to dismiss a class action on behalf of depositors claiming that the defendants facilitated the looting 

and laundering of assets for several insolvent Russian banks.146 In resisting the defendants‟ motion to dismiss on the basis of 

forum non conveniens, the plaintiffs alleged that any judgment entered in Russia would not be recognized in the United 

States. However, the district court concluded that the defendants‟ “staunch assertion” regarding the adequacy of the Russian 

legal system would “quite likely” estop them from challenging a Russian money judgment in a subsequent U.S. recognition 

proceeding.147 A challenge to recognition on due process grounds “probably would not be heard” if the defendants obtained a 

dismissal on the basis of forum non conveniens on the premise that the foreign forum was adequate.148     

     A similar scenario exists in the Aguinda. Chevron may be estopped to deny the adequacy of the Ecuadorian legal system 

based upon Texaco‟s representations during the U.S. litigation.149 These representations were sufficient to convince two U.S. 

courts to dismiss the litigation utilizing forum non conveniens.150 A condition of this dismissal was that Texaco 

“unambiguously agreed in writing to be sued on these claims (or their Ecuadorian equivalents) in Ecuador.”151 As a result, 

Chevron, as Texaco‟s successor-in-interest, may be “completely strait-jacketed . . . when they go into a U.S. court to argue 

that a judgment in a trial they sought over [the Plaintiffs‟] objection should not be enforced.”152 A contrary result would 

deprive the Plaintiffs of all forums and means by which to obtain redress for legitimate grievances in contravention of 

traditional notions of fundamental fairness.153 

     Another important source for the determining the adequacy of foreign legal systems is reports prepared by U.S. and 

international bodies. Annual reports prepared by the U.S. State Department have been deemed to be a reliable source of 

information for determining whether foreign legal systems comport with due process standards.154 The most recent State 

Department reports regarding Ecuador paint a bleak picture of its judicial system. In its 2008 Human Rights Report, the State 

Department described continued problems with corruption and the denial of due process.155 Although the constitution 

establishes an independent judiciary, the State Department concluded that “in practice the judiciary was at times susceptible 

to outside pressure and corruption.”156 Judges were susceptible to bribery and parceled out cases to lawyers who wrote 

opinions for the courts.157 Media, political and economic pressure and bribery also influenced judicial decisions, including the 

speed in which decisions were rendered.158  

     Similar conclusions were reached by the State Department in its 2009 Investment Climate Statement relating to Ecuador. 

This report found that “[b]usiness disputes with U.S. companies can become politicized, especially in sensitive areas such as 

the energy sector.”159 The report identified “[s]ystemic weakness and susceptibility to political or economic pressures in the 

rule of law” as constituting the most important problem confronting U.S. companies investing in Ecuador.160 The Ecuadorian 

judicial system was described as “hampered by processing delays, unpredictable judgments in civil and commercial cases, 

[and] inconsistent rulings.”161 Unpredictability was exacerbated by the more than 55,000 laws and regulations in force and 

effect, which are often conflicting and are interpreted by the courts in a contradictory fashion.162 Of equal concern was 

uncertain enforcement of contract rights and equal treatment under the law.163 Corruption remained a serious problem and 

was impervious to legislative oversight or internal judicial branch mechanisms.164 These conclusions are consistent with other 

descriptions of Ecuador‟s legal system.165   

     The issue of whether the Ecuadorian judicial system provides a level of due process sufficient to meet international 

standards for the purpose of recognizing the Superior Court‟s judgment is a close question. Undoubtedly, the system provides 



far fewer protections than the United States. However, any differences, assuming no substantial injustice or outrageous 

departure from fundamental fairness has occurred, are not determinative. Furthermore, the single case finding Ecuador to be 

an inadequate forum is more than thirty years old and relates to a government no longer in power. The remaining few cases 

considering the Ecuadorian judicial system have concluded that it comports with fundamental notions of due process. It 

would be a significant departure from precedent to conclude that Ecuador‟s legal system did not satisfy due process. 

Furthermore, the system bears little resemblance to other legal systems deemed inadequate by U.S. courts.166 Finally, the 

failure to recognize the compensatory portion of a monetary judgment entered by the Superior Court would leave the 

Plaintiffs without a remedy.       

     These considerations must be offset against several factors. Recent allegations of political interference in the litigation by 

the Correa administration are cause for significant concern. Second, the cases finding Ecuador to be an adequate forum were 

forum non conveniens cases rather than cases in which a plaintiff sought recognition of an Ecuadorian judgment. 

Furthermore, it is unlikely that a U.S. court would estop Chevron from asserting a due process defense if the underlying 

judgment was the product of fundamental unfairness. Recent U.S. government reports also have concluded that the 

Ecuadorian judicial system continues to be plagued by issues that go directly to the heart of due process. Nevertheless, based 

upon U.S. case law finding Ecuador to be an adequate forum, the successful assertion of forum non conveniens by Texaco in 

the U.S. litigation and the high burden placed upon Chevron to demonstrate fundamental unfairness, it is likely that a U.S. 

court confronted with this issue in a recognition proceeding will determine that Ecuador‟s legal system as a whole is not so 

fundamentally flawed as to deny Chevron due process.      

 

 Personal Jurisdiction 

 

     The Acts deny recognition to foreign judgments entered in the absence of personal jurisdiction of the court issuing the 

judgment.167 Both Acts define those circumstances in which personal jurisdiction will be deemed to exist for purposes of the 

recognition of a foreign judgment.168 These grounds are not exclusive, and a U.S. court may recognize other grounds for 

personal jurisdiction.169  

     The basis for personal jurisdiction over Texaco consisted of two separate allegations. Initially, the Plaintiffs alleged that 

the Texaco entities participating in the Consortium, specifically, Compania Texaco de Petroleos del Ecuador and its parent 

company Texaco Ecuador, were “economically, technically, and administratively subjected to [Texaco], as well as to the 

policies and directives of its headquarters.”170 As a result, Texaco conceived of or knew and approved of the subsidiaries‟ 

exploration and production techniques.171 Secondly, the Plaintiffs alleged that Texaco‟s Ecuadorian subsidiaries were formed 

with “minimum working capital and stock, infinitely less than the real volume of their operations . . . with the evident 

purpose of limiting the impact of any claims derived from its activities in the country.”172 The Plaintiffs concluded that the 

Ecuadorian subsidiaries were fronts for Texaco, who otherwise owned, managed, supervised and controlled them.173 

     These bases for asserting personal jurisdiction over Texaco in Ecuador have not withstood judicial scrutiny in the United 

States.174 This failure to establish a meaningful nexus is not limited to the Aguinda litigation. Fourteen years prior to the 

district court‟s opinion determining the separateness of Texaco and its Ecuadorian subsidiaries, another U.S. district court 

reached a similar conclusion. In Phoenix Canada Oil Co. v. Texaco, Inc., the U.S. District Court for the District of Delaware 

refused to find Texaco liable for actions of its Ecuadorian subsidiaries resulting in claims of breach of contract, unjust 

enrichment and intentional infliction of economic distress.175 The court found that the boards of directors of Texaco‟s 

Ecuadorian subsidiaries were separate from Texaco‟s board, and each entity kept separate books, records, bank accounts and 

principal places of business.176 Texaco and its subsidiaries paid their own taxes and were responsible for their own daily 

operations.177 Furthermore, Texaco‟s subsidiaries, and not Texaco itself, were authorized to exploit hydrocarbon deposits in 

the Oriente.178 The actions which were the subject matter of the plaintiff‟s complaint were intended to accomplish this 

mandate.179 Based on these facts, it could not be concluded that Texaco exercised complete domination or control over its 

Ecuadorian subsidiaries, and thus Texaco could not be liable for their acts or omissions.180 

     This opinion is important for several reasons. First, it demonstrates that the conclusion that Texaco was separate from its 

Ecuadorian subsidiaries was reached by more than one court. Second, the opinion establishes this separateness in more than 

one context. Texaco and its Ecuadorian subsidiaries were separate not only with respect to environmental management but 

also in matters relating to contract negotiation and performance. Finally, the Phoenix Canada Oil determination of 

separateness is perhaps more important than that reached in the Aguinda litigation as it was a contemporaneous determination 

coinciding with Texaco‟s actual operations in Ecuador rather than an after the fact conclusion reached nine years after the 

termination of Texaco‟s participation in the Consortium.     

     However, Texaco‟s own actions served to bring it within the personal jurisdiction of the Ecuadorian judicial system. 

Texaco acknowledged that the Second Circuit‟s dismissal of the U.S. litigation on the basis of forum non conveniens 

vindicated its “long-standing position” that Ecuador was the appropriate forum for the litigation.181 Furthermore, the district 

court and Second Circuit ordered Texaco to accept service of process and consent to being sued in Ecuador.182  

     Despite this conclusion, the crucial issue for any U.S. court considering whether to recognize the Superior Court‟s 

judgment is whether Texaco‟s actions are binding on Chevron. Chevron has no legal domicile in Ecuador, has never operated 

there and owns no real or personal property in the state.183 Furthermore, Chevron was not a party to the U.S. litigation and is 



thus not bound by the district court‟s order requiring Texaco to submit to personal jurisdiction in Ecuador.184 Furthermore, 

Chevron did not acquire Texaco in 2001 and thus is not subject to its waiver of objections to personal jurisdiction.185 Finally, 

there is no provision of Ecuadorian law by which to hold Chevron responsible for Texaco‟s past conduct in Ecuador.186  

     It remains to be seen whether they will be able to prove a meaningful nexus between Texaco, its subsidiaries and Chevron 

such as to support a finding of jurisdiction. The Plaintiffs have two significant obstacles to overcome in this regard. First, 

there was an absence of a sufficient connection between Texaco and its subsidiaries such as to subject Texaco to personal 

jurisdiction in Ecuador absent its explicit consent. If personal jurisdiction could not be obtained over Texaco through its 

subsidiaries, it cannot be obtained over Chevron, which is yet another layer removed from Texaco‟s Ecuadorian subsidiaries.  

     Second, even assuming personal jurisdiction could be asserted over Texaco through the actions of its subsidiaries, it is 

difficult to envision how such jurisdiction could be expanded to encompass Chevron. Regardless of how the transaction is 

characterized, Chevron did not acquire Texaco until 2001. The acquisition occurred nine years after the termination of the 

Consortium, six years after the execution of the Remediation Agreement and three years after the Final Act. Furthermore, as 

demonstrated by the filing of the U.S. litigation in 1993, the Plaintiffs‟ claims arose from occurrences before Chevron 

acquired Texaco. Ecuador‟s jurisdictional reach ended either with Texaco‟s subsidiaries or with Texaco itself and does not 

extend as far as Chevron from both a corporate and chronological standpoint.     

     However, two doctrines may prevent Chevron from successfully challenging recognition of any judgment entered by the 

Superior Court. Initially, as previously noted with respect to due process objections to recognition, Chevron may be estopped 

to deny Ecuadorian jurisdiction. Although it contested personal jurisdiction throughout the course of the litigation in Ecuador, 

it also vigorously defended the litigation on the merits.187 The inconsistency of these positions may prevent Chevron from 

resisting the recognition of a judgment entered by the Superior Court based on the absence of personal jurisdiction.   

     Second, Chevron‟s defense of the Ecuadorian litigation on the merits may constitute a waiver of its objection to personal 

jurisdiction. Procedural rights in foreign proceedings are subject to waiver to the same extent as procedural rights in domestic 

proceedings.188 This includes objections to the exercise of personal jurisdiction by foreign courts.189 To conclude otherwise 

would establish a different and stricter standard for procedural rights in foreign countries than in the United States.190 Thus, 

Chevron‟s defense of the merits of the Ecuadorian litigation should be given force and effect in a U.S. recognition 

proceeding. It is quite possible that a U.S. court will conclude that Chevron waived its objections to Ecuador‟s assertion of 

personal jurisdiction, thus preventing this defense from being utilized as a bar to recognition.     

  

      Subject Matter Jurisdiction 

 

     The Acts deny recognition to foreign judgments entered in the absence of subject matter jurisdiction.191 Neither Act 

defines those circumstances in which subject matter jurisdiction will be deemed to exist for purposes of recognition. As a 

result, this determination is based on the local law of the foreign jurisdiction.   

     The Plaintiffs based their Complaint on three separate grounds. Initially, the Plaintiffs alleged that their right to seek 

environmental remediation was protected by Article 86 of the Ecuadorian Constitution.192 The second basis for the Plaintiffs‟ 

Complaint was Article 2260 of the Ecuadorian Civil Code, which grants a popular action to affected individuals to demand 

cessation of injurious activities, including those contributing to environmental degradation.193 Finally, the Complaint was 

based on the Environmental Management Law, which grants affected individuals or groups of individuals the right to initiate 

litigation to compel remediation and recover damages for general environmental harm.194 

     The Plaintiffs‟ asserted bases for subject matter jurisdiction may be challenged on four primary grounds. Initially, 

Ecuadorian law prior to 1999 granted redress only for individualized harm.195 Article 86 of Ecuador‟s Constitution clearly 

placed responsibility for environmental protection on the government. The Law for the Prevention and Control of 

Environmental Pollution adopted in 1976 only empowered citizens to report activities resulting in environmental 

contamination to appropriate governmental authorities.196 Ecuadorian citizens were also authorized to intervene in 

administrative proceedings and request reversal of administrative acts that threatened environmental harm.197  

     Ecuadorian law did not recognize “popular actions” brought on behalf of large groups of people seeking damages for 

environmental contamination from a former owner or operator of real property.198 Such remedies were the exclusive province 

of the Ecuadorian government as was clearly acknowledged in the U.S. litigation. Ecuadorian government representatives 

asserted that private parties could not seek compensation as the government was the “legal owner of the rivers, streams and 

natural resources and all public lands where the . . . oil producing operations” occurred.199 The plaintiffs in the U.S. litigation 

were thus “attempting to usurp rights that belong to the government of the Republic of Ecuador under the Constitution and 

laws of Ecuador and under international law.”200 However, this argument may be weakened to the extent that the Ecuadorian 

government changed its position and claimed that the Plaintiffs possessed private rights of action that could be determined by 

a U.S. court.201     

     The sole jurisdictional basis for the Plaintiffs‟ collective monetary claims is the Environmental Management Law. 

However, this law cannot be utilized against Texaco let alone Chevron. The Environmental Management Law was adopted 

seven years after Texaco ceased its participation in the Consortium, four years after the Remediation Agreement and one year 

after the Final Act.  



     In creating new rights and an accompanying claim for relief, the Environmental Management Law is not merely a 

procedural mechanism but also represents a substantive change in the law.”202 As such, it cannot be given retroactive effect 

and serve as a jurisdictional basis for the Complaint. Such a result is prohibited by three separate sources of Ecuadorian law. 

Article 24 of the Constitution provided, in part, that “[n]o one may be judged for an act or omission which at the time it was 

committed was not legally classified as a . . . violation, nor . . . . shall a person be judged except in accordance with 

preexisting laws.”203 This prohibition is reiterated in the Ecuadorian Civil Code, which states that “[t]he law provides only for 

the future; it has no retroactive effect.”204 Finally, Ecuadorian case law has concluded that the Environmental Management 

Law cannot be given retroactive effect. In Calva v. Petroproduccion, the Superior Court of Nueva Loja held that the 

Environmental Management Law could not be applied to Petroecuador‟s production subsidiary with regard to environmental 

contamination occurring prior to its enactment.205 The primary reason for this conclusion was that the Environmental 

Management Law constituted a substantive change in Ecuadorian law by creating an individual claim for relief where none 

previously existed.206The Calva decision is particularly important as it was issued by the same court designated to resolve the 

Plaintiffs‟ claims against Chevron.     

     Even assuming the Plaintiffs‟ claims were to survive a challenge on the basis of retroactivity, the Superior Court was 

deprived of subject matter jurisdiction by the Remediation Agreement and the Final Act. These documents purported to 

resolve all claims for environmental contamination resulting from Texaco‟s participation in the Consortium.207 The Plaintiffs 

have denied the applicability of these documents to their claims as they were not parties.208  

     The resolution of the issues concerning the effect of these documents is not as simple as merely asserting that the 

Plaintiffs are not bound as they were not signatories. Rather, the effect of the documents turns on whether the Plaintiffs had a 

right to initiate a popular action seeking remediation and damages on behalf of residents of the Oriente prior to the adoption 

of the Environmental Management Law. If such a right did exist separate and apart from the rights of the government, then 

the Plaintiffs are correct that the documents have no effect upon their independent right to initiate litigation. However, if the 

claims in the Complaint did not exist prior to 1999, then the documents are binding upon the Plaintiffs. Under such 

circumstances, the Remediation Agreement and the Final Act represent a choice by the Ecuadorian government to settle and 

release common public rights. This choice is binding upon all Ecuadorian citizens regardless of their personal 

participation.209  

     An interpretation of the Ecuadorian Constitution and Civil Code reserving governmental sovereignty over environmental 

issues is important for two additional reasons. Such an interpretation supports the conclusion that the Plaintiffs cannot utilize 

the Environmental Management Law to pursue their claims against Chevron. If the Ecuadorian government possessed such 

sovereignty and subsequently chose to exercise it in a manner that released Texaco from liability, then the government cannot 

have bestowed the right to proceed against Chevron upon the general public through the subsequently adopted Environmental 

Management Law.210 

     The second important point relates to any interpretation of the Environmental Management Law that is inconsistent with 

state sovereignty over environmental issues. Specifically, should the Environmental Management Law be interpreted as 

bestowing upon the Plaintiffs the right to pursue Texaco despite the Remediation Agreement and Final Act, Ecuador must 

indemnify Chevron for the costs of any judgment awarded to the Plaintiffs.211 This conclusion is based upon the notion that 

“at least some of the claims brought in the Lago Agrio action effectively are claims by Ecuador, prosecuted on Ecuador‟s 

behalf by individual plaintiffs acting as private attorneys general under [the Environmental Management Law], and that such 

claims were intended to be included in the 1995 Settlement and the 1998 Final Release.”212 The Ecuadorian government is 

free to legislate, interpret its laws or alter its legal positions as it sees fit. However, such actions should have financial 

consequences, especially when private parties have relied on previous government‟s actions and would suffer a significant 

detriment as a result of any change in position.          

 

 Discretionary Grounds for Non-Recognition 

  

Fraud 

 

     The Acts provide that a foreign judgment need not be recognized if it was obtained by extrinsic fraud which deprived a 

party of an opportunity to present its case.213 Applying this standard, it is unlikely that Chevron can prove by clear and 

convincing evidence that it was defrauded of an opportunity to present its case in the Superior Court. The primary focus of 

Chevron‟s fraud allegations has been Cabrera‟s report.214 Cabrera‟s report has been subject to three separate prongs of attack. 

Initially, Cabrera‟s methodology was subject to significant questions.215  The second prong was Cabrera‟s investigation and 

assessment of damages with respect to topics beyond the scope of his mandate.216 Finally, the amount of Cabrera‟s damages 

estimates raised questions, especially with respect to his assessments for cancer deaths, unjust enrichment and remediation 

costs.217    

     Clearly, these deficiencies render Cabrera‟s report suspect. However, there appears to be no extrinsic fraud perpetrated on 

the Superior Court. Chevron has not been deprived of opportunities to defend the litigation as a result of misconduct 

attributable to the Plaintiffs. To the contrary, Chevron has had numerous opportunities to challenge Cabrera‟s veracity and 

findings through numerous lengthy pleadings accepted for filing by the Superior Court.218 To the extent any fraud exists in 



this case, it may be characterized as intrinsic fraud relating to the credibility of Cabrera and his report. Such issues are not 

subject to review by a U.S. court in a recognition proceeding.  

     Even assuming that the issues regarding Cabrera‟s report more closely resemble deceit, it is unlikely that Chevron can 

satisfy the fundamental elements of fraud necessary to prevent recognition of any judgment entered by the Superior Court. 

The elements of fraud for purposes of preventing recognition are identical to those in other types of cases. Thus, Chevron will 

be required to prove the existence of a material misrepresentation made with knowledge of its falsity or in reckless disregard 

of the truth with the intent to induce reliance, actual reliance by the party to whom the misrepresentation was made and 

resultant injury.219     

     It is unlikely that Chevron will be able to convince a U.S. court by clear and convincing evidence that Cabrera‟s report, 

deficient though it may be, is the product of material misrepresentations made with knowledge of falsity. Cabrera‟s 

methodology and conclusions may be subject to scientific challenge, but any shortcomings are a far cry from a clear and 

convincing attempt to defraud the Superior Court and deprive Chevron of an opportunity to defend the litigation. 

Furthermore, although it is undeniable that Cabrera‟s report was produced with the intent to induce the Superior Court‟s 

reliance, it will be difficult to prove actual reliance unless the court expressly adopts the alleged fraudulent portions of the 

report.     

     Chevron will also be required to demonstrate a causal relationship between misrepresentations made by Cabrera, if any, 

reliance by the Superior Court and injury suffered by Chevron. This will require that the Superior Court impose liability on 

Chevron based upon the alleged fraudulent portions of the report. Rejection of the report by the Superior Court or the absence 

of reliance in entering a judgment against Chevron would break the causal chain. The clearest causal connection would be the 

unquestioned adoption of the report by the Superior Court and its wholesale incorporation in the final judgment, which is an 

unlikely result.     

     Chevron has not limited its fraud allegations to Cabrera and his report but has made allegations against the Superior Court. 

Although serious, the many alleged procedural irregularities throughout the trial, including those that led to Cabrera‟s 

appointment and reports of the U.S. government characterizing the Ecuadorian court system as corrupt do not rise to the level 

of fraud but are more appropriately classified as due process violations or matters relating to the integrity of the court. It is 

unlikely that Chevron could meet its burden of proof and demonstrate that the court was engaged in anything other than the 

objective evaluation of evidence rather than complicity in misconduct. Furthermore, any failure by Chevron to prove that 

Cabrera‟s report was fraudulent renders its consideration by the Superior Court non-fraudulent. In any event, none of these 

occurrences have deprived Chevron of an opportunity to present its case as required by intrinsic fraud.     

 

Public Policy 

 

     The 1962 Act permits non-recognition of a foreign judgment if “the cause of action or claim for relief on which the 

judgment is based is repugnant to the public policy of this state.”220 The 2005 Act allows a U.S. court to deny recognition if 

“the judgment or the cause of action [or claim for relief] on which the judgment is based is repugnant to the public policy of 

this state or of the United States.”221 Cases referring to the judgment rather than the cause of action have denied recognition if 

the judgment is “inherently vicious, wicked or immoral and shocking to the prevailing moral sense.”222 Other grounds for 

non-recognition include if the judgment is “indecent”223 or undermines public interest or confidence in the administration of 

justice.224 These standards are stringent, and the public policy exception rarely results in non-recognition.225  

     Courts have consistently declined to find differences between U.S. and foreign judicial procedures to be sufficient to 

support a finding of a violation of public policy.226 Rather, U.S. courts have recognized that there is more than one acceptable 

method by which civil litigation between private parties may be resolved. However, these cases are distinguishable from the 

Ecuadorian litigation in one important respect. Specifically, U.S. courts discussing procedural differences based their 

conclusions on compliance by the foreign courts with their own procedures. A successful rebuttal to the public policy 

exception requires governing procedures and adherence to such procedures. The absence of procedural conformity is akin to 

no procedure at all.  

     Thus, Chevron may be able to successfully invoke the public policy exception due to the Superior Court‟s departure from 

the requirements of the Ecuadorian Code of Civil Procedure. A single departure is most likely insufficient. However, several 

departures such as to constitute a pattern of disregard may call a subsequent judgment into question. Recognition of such a 

result might appear unfair and undermine confidence in the administration of justice in the United States and abroad.  

     The Superior Court‟s multiple deviations from the Code of Civil Procedure raise genuine issues regarding whether 

recognition would sanction an unfair result and undermine confidence in the administration of justice. These deviations have 

most notably concerned Cabrera, including the circumstances surrounding his appointment, and the failure to provide 

adequate supervision of his inspections, permit discovery with respect to his methodology and conclusions and expunge those 

portions of his report that exceeded his mandate or were unsupported by evidence or Ecuadorian law.227 The ultimate 

determination of whether these deviations constitute a pattern of disregard for the Code of Civil Procedure is uncertain. 

Nevertheless, the number of deviations and their importance to the outcome of the litigation go far in meeting Chevron‟s 

burden of proof.       



     A public policy violation may exist if the party seeking recognition of the foreign judgment engaged in misconduct in the 

underlying foreign proceeding.228 Chevron alleged misconduct by the Plaintiffs throughout the litigation. This misconduct 

included working in conjunction with Cabrera to improperly influence his findings, escorting Cabrera around the concession 

area during his site inspections, conducting media and lobbying campaigns to promote the Plaintiffs‟ litigation position, and 

bringing political pressure to bear on the Superior Court.229 According to Chevron, these “unscrupulous methods” made the 

conduct of neutral scientific inquiry into the sources and extent of contamination impossible and caused the Superior Court to 

abandon due process in favor of procedures heavily tilted in the Plaintiffs‟ favor.230 

     It is unlikely that Chevron would prevail in asserting the public policy exception on the basis of such alleged misconduct 

absent greater specificity. Chevron‟s allegations appear closer to complaints about the Plaintiffs‟ purported “hometown” 

advantage and less about specific instances of identifiable misconduct that would support a finding of an “inherently vicious, 

wicked, immoral or indecent” outcome or one that undermines public interest or confidence in the administration of justice. 

Even assuming Chevron can identify specific instances of misconduct, it must still demonstrate that such misconduct had an 

effect on the outcome of the litigation. Chevron may be able to present a circumstantial case with respect to Cabrera‟s 

appointment and the preparation of his report. It will be a far more difficult task to prove to a high degree of certainty that 

such misconduct had a direct and significant effect on the Superior Court such as to taint the outcome of the litigation.    

     From a substantive standpoint, it may be contended that public policy has been violated if the Superior Court disregards 

U.S. rules recognizing the separation between parent corporations and their subsidiaries. In order to prevail on their claims 

against Texaco, the Plaintiffs must demonstrate that Texaco‟s subsidiaries were “economically, technically, and 

administratively subjected to [Texaco], as well as to the policies and directives of its headquarters.”231 If such control existed, 

it may be concluded that Texaco conceived, knew and approved of the subsidiaries‟ exploration and production techniques.232 

Alternatively, the Plaintiffs could proceed against Texaco if it could prove that its Ecuadorian subsidiaries were formed with 

“minimum working capital and stock, infinitely less than the real volume of their operations . . . with the evident purpose of 

limiting the impact of any claims derived from its activities in the country.”233 

     Differences in substantive corporate law and, in particular, the liability of parent companies for the acts of their 

subsidiaries, do not create a public policy ground upon which recognition of an Ecuadorian judgment may be denied. Rather, 

it is that the specific bases upon which an Ecuadorian judgment may enter against Texaco have been rejected by U.S. courts. 

Rejection of the Plaintiffs‟ characterization of Texaco‟s relationship with its subsidiaries has occurred in more than one court 

examining different aspects of the relationship over a period spanning fourteen years.234 Any U.S. court confronted with a 

judgment imposing liability on Texaco would have to disregard this precedent in order to grant recognition. Recognition 

would also disregard the Plaintiffs‟ previous stipulation in the U.S. litigation that they had no knowledge, information or 

documents relating to events occurring in the United States that caused harm in Ecuador.235      

     A further problem exists with respect to Chevron. Chevron has no legal domicile in Ecuador, has never operated there and 

owns no real or personal property in the state.236 Furthermore, Chevron did not acquire Texaco in 2001 and is not the 

successor-in-interest to Texaco‟s potential liability for environmental contamination.237 U.S. courts have already held that the 

Plaintiffs were unable to prove that Texaco and its subsidiaries were interconnected such as to impose liability on Texaco for 

environmental harm in Ecuador. If the Plaintiffs were unable to demonstrate sufficient interconnectedness between Texaco 

and its subsidiaries, they will be unable to prove a meaningful nexus between Texaco and Chevron such as to impose 

liability.  

     Cabrera‟s report might also serve as the basis for a public policy challenge. The many shortcomings of the report have 

been previously discussed.238 However, four aspects of the report bear repeated reference in the context of public policy. 

First, Cabrera assessed damages for causes of action and injuries not alleged in the Complaint.239 Related to this concern is 

Cabrera‟s disregard of his mandate as demonstrated by assessing damages for improvement of public services, fostering of 

indigenous cultures, modernization of Petroecuador‟s equipment, and disgorgement of “unfair profits.”240  

     Cabrera‟s conclusions relating to cancer deaths and the unjust enrichment penalty also present public policy concerns. The 

assessment of damages for cancer deaths exceeded Cabrera‟s mandate and was unsupported by documentation and statistical 

data.241 The unjust enrichment penalty was beyond Cabrera‟s mandate, lacked a basis in Ecuadorian law and was not 

requested in the Complaint.242 Any of these shortcomings standing alone may not be sufficient to meet the stringent burden 

imposed upon public policy challenges. However, the weight of these combined problems, when added to the deviations from 

the Code of Civil Procedure and controversy surrounding the appointment and conduct of Cabrera, may be sufficient to tip 

the scales in the direction of non-recognition on public policy grounds.  

         

Due Process of Law 

 

     The 2005 Act provides that U.S. courts may refuse to recognize judgments where “the specific proceeding in the foreign 

court leading to the judgment was not compatible with the requirements of due process of law.”243 Due process is defined as 

fundamental fairness in the underlying proceeding resulting in the entry of the foreign judgment.244 There are three potential 

due process issues that must be considered in any U.S. recognition proceeding against Chevron.  

     The first issue relates to the Plaintiffs‟ standing to assert claims for damages. Standing has been recognized as a 

constitutional prerequisite for the assertion of claims in the United States.245 This is especially true in the context of 



environmental litigation.246 Constitutional requirements for standing in U.S. courts consist of: (1) an injury in fact that is 

concrete, distinct, palpable, and actual or imminent; (2) a causal connection between the injury and the conduct which is the 

subject matter of the complaint; and (3) a substantial likelihood that the requested relief will remedy the alleged injury.247 For 

the reasons noted below, the Plaintiffs fail all three prongs of the standing test. 

     In order to have standing, the Plaintiffs must possess a legally protected interest.248 The interest purportedly asserted and 

protected by the Complaint does not belong to the Plaintiffs. Rather, at the time of the filing of the Complaint, environmental 

protection was within the exclusive domain of the Ecuadorian government. Article 86 of Ecuador‟s 1998 Constitution clearly 

placed responsibility for environmental protection on the government.249 The Law for Prevention and Control of 

Environmental Pollution adopted in 1976 only empowered citizens to report activities resulting in environmental 

contamination to appropriate governmental authorities.250 Ecuadorian citizens were also authorized to intervene in 

administrative proceedings and request reversal of administrative acts that threatened environmental harm.251  

     These laws did not permit the maintenance of a popular action to compel environmental remediation or the payment of 

damages by a former owner or operator of real property.252 This position was clearly acknowledged in the U.S. litigation. 

Representatives of the Ecuadorian government asserted that private parties could not seek compensation for environmental 

harm as it was the “legal owner of the rivers, streams and natural resources and all public lands where the . . . oil producing 

operations” occurred.253 The plaintiffs in the U.S. litigation were “attempting to usurp rights that belong to the government of 

the Republic of Ecuador under the Constitution and laws of Ecuador and under international law.”254  

     Even assuming the existence of a legally protected interest, the Plaintiffs have failed to establish distinct and 

particularized harm.255 Instead, the allegations and conclusions set forth in Cabrera‟s report refer to collective harm. This is 

not only insufficient to establish standing in the United States but is equally inadequate in Ecuador. The Environmental 

Management Law requires parties to demonstrate individualized harm.256 The Plaintiffs failed to plead, identify or prove 

individualized personal injury or property damage but rather seek compensation for “the broadest of communal 

environmental harms.”257 Additionally, Frente, which seeks ten percent of the amount awarded by the Superior Court, has 

suffered no injury whatsoever.  

     Second, there is no causal connection between the Plaintiffs‟ injuries, if any, and the conduct which is the subject matter 

of the litigation.258 The Plaintiffs must demonstrate that their injuries were the direct result of or “fairly traceable” to 

Chevron‟s conduct.259 This difference in language is not relevant as Chevron did not engage in any activity in Ecuador. 

Chevron‟s connection to the Plaintiffs‟ claims commenced, if at all, years after Texaco ended its involvement with the 

Consortium and had departed Ecuador.  

     The U.S. Supreme Court has denied standing to plaintiffs whose injuries are the result of the actions of a third party not 

before the court.260 This is the exact circumstance that will confront any U.S. court in a recognition proceeding. The 

Plaintiffs‟ injuries, to the extent they can be particularized, are not the result of Chevron‟s actions. Instead, the Plaintiffs‟ 

injuries are the result of actions of the Consortium of which Texaco was a member. However, Texaco and other Consortium 

members are not parties to the Ecuadorian litigation. Thus, the Plaintiffs lack standing to the extent their injuries are 

attributable to third parties not summoned to appear before the Superior Court.    

     Finally, the Plaintiffs‟ requested remedies do not possess redressability, which is defined as the substantial likelihood that 

the relief will remedy the alleged injury.261 As there has been no attempt to plead or otherwise prove individualized harm, the 

most likely outcome of the litigation is a generalized damages award to be divided amongst the Plaintiffs. How such an 

award addresses each individual Plaintiff‟s particularized harm remains to be determined. This is especially the case with 

respect to environmental degradation claims which vary widely depending on the extent of contamination. The manner in 

which a monetary award is likely to specifically address cancer claims is even less distinct as the names of affected 

individuals and types of cancer have not been identified. The Plaintiffs‟ strategy with respect to damages appears to be to 

secure a lump sum award first and then determine the existence of actual individual injury and appropriate compensation. 

This plan usurps judicial authority and is a dereliction of duty to the extent it is permitted by the Superior Court. Such a result 

should not receive the official imprimatur of the U.S. legal system bestowed by recognition.    

     Most disconnected from actual harm suffered by the Plaintiffs is the claim by Frente and the proposed damages award for 

unjust enrichment. Frente has suffered no injury that can be redressed but nevertheless seeks ten percent of the total award.262 

The unjust enrichment claim is equally disconnected from actual harm as additional profits allegedly derived by Texaco by 

permitting environmental contamination to occur in Ecuador were not conferred on Texaco or Chevron by the Plaintiffs. As 

noted by a U.S. court addressing a similar unjust enrichment claim in related litigation, there is no decision “addressing – 

much less upholding – a complaint that stretched a personal-injury tort claim into a claim of unjust enrichment simply 

because the alleged tortfeasor got a benefit that was incidental to the injury.”263 Such a claim is not recognized in U.S. or 

Ecuadorian law.264          

     Closely related to the standing issue is the attempted retroactive application of the Environmental Management Law. The 

ex post facto application of penal legislation is constitutionally prohibited in the United States.265 The Ecuadorian 

Constitution, Civil Code and applicable case law also prohibit retroactive application of laws in general and the 

Environmental Management Law in particular.266 Application of the Environmental Management Law to this case is clearly 

retroactive as it would grant standing to private individuals where none previously existed.267   



     In addition to violating U.S. and Ecuadorian law, retroactive application of the Environmental Management Law is 

inconsistent with the fundamental reasons underlying the prohibition upon ex post facto laws. Such application was clearly 

not intended at the time the Environmental Management Law was adopted. The Law contained no provision indicating that it 

was to be given such effect. This absence of a clear intention to bestow retroactive effect may serve as a ground for non-

recognition of a judgment based on its provisions.268    

     The absence of clear legislative intent also fails to accord Texaco and Chevron fair notice of the requirements of the law 

and the opportunity to conform their conduct accordingly.269 Texaco and Chevron‟s expectations regarding the state of 

environmental law in Ecuador at the time of the filing of the Complaint would be disrupted by a retroactive application of the 

Environmental Management Law. These expectations are particularly strong in this case given the previously-referenced 

Ecuadorian law relating to retroactivity and the passage of time from the termination of Texaco‟s involvement in the 

Consortium to the adoption of the Law. Such expectations are subject to protection by due process.270  

     Retroactive application of the Environmental Management Law also deprives Texaco and Chevron of their legitimate 

expectations arising from the Remediation Agreement and Final Act. Texaco spent $40 million in the performance of its 

obligations pursuant to the Remediation Agreement in return for a full and final release of liability from the Ecuadorian 

government, the entity it believed to be the sole party in interest. Chevron undoubtedly reviewed and relied on the 

Remediation Agreement and Final Act in its decision to acquire Texaco. Nevertheless, four years after its adoption, the 

Environmental Management Law was cited as a jurisdictional basis for the Plaintiffs‟ Complaint. Any judgment granting 

retroactive effect fifteen years after the execution of the Remediation Agreement, twelve years after the issuance of the Final 

Act and eleven years after the adoption of the Environmental Management Law interferes with Texaco and Chevron‟s 

expectations. This interference with a settled transaction upon which the parties have detrimentally relied renders any 

judgment entered by the Superior Court based on the Environmental Management Law suspect from a due process 

standpoint.271     

     A further reason for the prohibition upon retroactivity is the prevention of arbitrary and vindictive application of 

legislation.272 Retroactive application of the Environmental Management Law to Chevron would be arbitrary and vindictive. 

Any such application despite the adoption of the Remediation Agreement and Final Act and the passage of time is indicative 

of motivations other than the even-handed enforcement of the law. Rather, such application is evidence of a change in 

governmental attitudes toward business and a perceived opportunity to obtain a significant contribution to the cost of 

environmental remediation from a large multinational enterprise and excuse injuries caused by Petroecuador‟s ongoing 

operations. This conclusion is strengthened by the fact that retroactive application would create a penalty in favor of private 

parties where none previously existed.273 Such a punitive measure reflects an intent to impose a penalty upon Chevron rather 

than a purpose to remediate dangerous conditions.274 U.S. courts must deny recognition to the extent Chevron can 

demonstrate such an illegitimate purpose.  

     The final due process issue relates to the size of the potential judgment. The Due Process Clause of the U.S. Constitution 

imposes substantive limits on the ability of the states to impose and, by extension, recognize punitive damages.275 Such 

awards must be reviewed by U.S. courts on a de novo basis.276 De novo review in this case would not be a relitigation of the 

merits but would focus on whether the award is punitive in nature and whether its size and purpose violate due process 

protections. This is a sensible approach as U.S. courts do not enforce domestic punitive damage awards that violate due 

process. Deference to foreign judgments should not include recognition of foreign punitive awards that would not be 

recognized if entered by a U.S. court. Due process standards should not be transgressed merely because the judgment under 

review is the product of foreign litigation.     

     Awards imposing “grossly excessive” punishments are presumptively unconstitutional.277 Although the U.S. Supreme 

Court has not annunciated a bright line test for determining when such awards are constitutionally impermissible, it has 

indicated that few awards exceeding a single digit ratio between compensatory and punitive damages will satisfy due 

process.278 Thus, the Court has struck down judgments where the punitive damages awarded by the trial court were 90, 145 

and 500 times the amount of compensatory damages.279 Furthermore, the permissible ratio must be smaller as the size of the 

compensatory award increases.280  

     Utilizing Chevron‟s calculation that ninety percent of the claimed damages do not serve a compensatory purpose, the 

maximum amount of the compensatory award would total $2.7 billion, and the punitive portion of the award would be $24.5 

billion. This ratio exceeds nine times and would thus draw close to the constitutional prohibition upon double digit awards. 

Furthermore, applying the Court‟s reasoning in State Farm Mutual Automobile Insurance Company v. Campbell, the ratio 

should be far less given the size of the compensatory award.  

     A significant punitive award may be suspect based upon comparison to past awards.281 Although Aguinda represents 

perhaps the largest environmental contamination case in world history, the award must still be reasonable from a due process 

standpoint. Any award that results from this litigation will be the largest ever entered by an Ecuadorian court.282 It will most 

likely be the largest foreign judgment ever presented to a U.S. court for recognition. The punitive portion of the award is also 

likely to be the largest such award ever considered by a U.S. court. Although not rendered illegitimate by its size alone, when 

combined with other factors, a significant award clearly would violate constitutional restraints upon excessive punishment.    

     A punitive award in excess of a single digit ratio may also fall within Justice O‟Connor‟s warning regarding attempts to 

redistribute wealth through significant awards against large nonresident corporations.283 As “mere abstractions” often 



representing “a large accumulation of productive resources,” corporations “are unlikely to be viewed with much 

sympathy.”284 As a result, courts may be tempted to “think little of taking an otherwise large sum of money out of what 

appears to be an enormously larger pool of wealth . . . [and] may feel privileged to correct perceived social ills stemming 

from unequal wealth distribution by transferring money from „wealthy‟ corporations to comparatively needier plaintiffs.”285  

     Justice O‟Connor‟s warning is of particular relevance in this case. Utilizing Chevron‟s calculations, a punitive award in 

the amount sought by the Plaintiffs would be equal to almost half of Ecuador‟s gross domestic product.286 The amount is fifty 

times Texaco‟s net profits derived from its operations in Ecuador and does not bear a reasonable relation to its ownership 

interest in the Consortium.287 If awarded in their entirety, the damages would exceed Chevron‟s total net earnings by $600 

million and its net international earnings by $10 billion.288   
     The description of the purpose of the litigation by Plaintiffs‟ co-counsel also supports the conclusion that the litigation is, 

at least in part, an attempt to redistribute wealth.289 Other possible motivations for the size of the award such as a change in 

national attitudes toward business and a means by which to excuse environmental damage caused by others or provide 

assistance to Petroecuador are equally suspect.290 Regardless of the absence of a “bright line” test for determining under what 

circumstances consideration of a wrongdoer‟s financial condition becomes undue or oppressive, it is certain that punishing 

and deterring wrongdoers through the assessment of punitive damages does not extend to redistributing wealth to residents at 

the expense of nonresident multinationals.             

     Awards purporting to punish a wrongdoer on behalf of non-parties are also subject to careful scrutiny.291 Any judgment 

that may enter in this case is suspect to the extent it awards billions of dollars in damages to thousands of unnamed non-party 

victims residing in the Oriente as well as to Frente. Such an award amounts to an unconstitutional taking of property.292 This 

conclusion is supported by the fact that defendants who are threatened with punishment for injuring non-party victims have 

no opportunity defend such a charge through presentation of evidence or confrontation of such individuals.293 Additionally, to 

permit punishment under such circumstances would “add a near standardless dimension to the punitive damages equation.”294 

Any punitive award would be defensible as long as it could be reasonably attributable to some harm suffered by an 

unidentified non-party. This result would deprive courts of the opportunity to conduct a meaningful de novo review and is 

inconsistent with the presumption that excessive awards are unconstitutional.295    

     Any punitive portion of the judgment would implicate two additional due process concerns. First, any punitive award or 

legal system in which it was entered may not deprive the defendant of “fair notice  . . . of the severity of the penalty that a 

State may impose.”296 Although Chevron clearly is on notice that any damages award in Ecuador could be large, it is also 

entitled to rely upon Ecuadorian law and the Superior Court to exercise restraint and strike claims lacking proof such as those 

relating to cancer deaths. Chevron is also entitled to rely on the Superior Court to strike causes of action not recognized by 

Ecuadorian law such as unjust enrichment. The Superior Court‟s repeated deviations from Ecuadorian law throughout the 

trial deprived Chevron of procedural certainty. Chevron is also entitled to rely on the Plaintiffs‟ estimate of damages as an 

outer limit to its liability. However, this amount continued to grow from $6.1 billion in 2004 to $16.3 billion by April 2008 

and $27.3 billion by November 2008.297 As a result, Chevron has faced considerable uncertainty throughout the course of the 

litigation in determining the extent of its liability. This uncertainty may constitute a lack of fair notice regarding the severity 

of the potential penalty.    

     Second, punitive awards that are the product of bias or passion cannot withstand constitutional scrutiny.298 Such influences 

are antithetical to the rule of law, and awards reached through consideration of such factors violate due process.299 The 

political pressure placed upon the Superior Court by the executive branch and procedural confusion surrounding the conduct 

of the trial, especially relating to the appointment and supervision of Cabrera, further underscore the lack of rationality 

inherent in the proceedings and the potential existence of bias in the formulation of any judgment.       

     These contentions do not necessarily lead to the conclusion that a U.S. court will disregard all punitive portions of the 

Superior Court‟s judgment. Assuming that Texaco‟s activities result in liability and such liability can be attributed to 

Chevron, some punitive award may be appropriate. This conclusion is based upon the degree of reprehensibility associated 

with the environmental contamination resulting from the Consortium‟s operations. A punitive award may be appropriate 

given the physical harm that occurred as a result of oil exploration and production.300 This harm was not an isolated incident 

but involved repeated conduct over a twenty-six year period.301 Conversely, the Plaintiffs face substantial obstacles presented 

by the requirements that significant awards be supported by conduct evincing indifference or reckless disregard of the health 

and safety of others and that the harm result from malice, trickery or deceit rather than mere accident.302 Nevertheless, a more 

modest award may survive a due process challenge in a U.S. recognition proceeding.   

 

CONCLUSION 

 

     The stakes for Chevron in the Ecuadorian litigation are extremely high. It is unlikely that it will escape the litigation 

unscathed. Although the ultimate judgment will most likely be less than the $27.3 billion claimed by the Plaintiffs, it would 

not be surprising if the judgment was measured in billions rather than millions of dollars. Such an outcome will not bankrupt 

the company but will nevertheless deal Chevron a significant blow. In addition to the financial consequences is the 

incalculable loss of business reputation and goodwill. Although the case has not yet received the media exposure of other 



business-related environmental disasters, Chevron should tread lightly in order to avoid the indelible stain of permanent 

linkage of its name with environmental catastrophe as exemplified by Union Carbide and Bhopal and Exxon and the Valdez.       

     Texaco, and subsequently, Chevron‟s strategic choices throughout the litigation have led to a series of unforeseeable 

results. A nine year battle to dismiss the case in the United States ultimately proved successful only to result in the 

unanticipated filing of new litigation in Ecuador. Success in the United States also created a significant body of case law and 

admissions by Texaco affirming the adequacy of the Ecuadorian forum. Although initially willing to proceed in an orderly 

fashion to determine the existence and extent of environmental contamination attributable to the Consortium, the Superior 

Court subsequently jettisoned procedural protections as evidenced by its abandonment of the agreed upon sampling protocol, 

the appointment of a single expert whose methodology and damages assessments are subject to serious question, and refusal 

to determine whether the Plaintiffs‟ claims and Chevron are properly before the court. Furthermore, a government that 

negotiated a full and final settlement of claims in return for the performance of specified environmental remediation and 

initially appeared sympathetic to Chevron has now allied itself with the Plaintiffs‟ interests.  

     As a result, Chevron finds itself most likely faced with the uncertain prospect of proceeding through the Ecuadorian 

appellate court system and defending recognition actions throughout the United States. Absent reversal in Ecuador, Chevron 

is at a distinct strategic disadvantage. The Plaintiffs arguably have fifty separate chances to secure recognition. A success in 

any one of these efforts may open the door to widespread recognition through operation of the Full Faith and Credit Clause. 

The provisions mandating the non-recognition of foreign judgments set forth in the Acts do not provide absolute protection 

and may prove to be a thin and undoubtedly costly reed upon which to base a national litigation strategy. Further pressure 

exists as a result of the close scrutiny that the case has received by multinational corporations, who are seeking guidance with 

respect to the strategy of utilizing forum non conveniens to dismiss environmental and human rights claims in favor of 

forums in the developing world.303         

     However, the stakes are equally high for the Plaintiffs. The Plaintiffs have invested seventeen years in this litigation in 

courtrooms in three different states and Ecuador. In the meantime, hydrocarbon exploration and production activities 

continue to take a toll on the Oriente and its residents. Although likely to obtain a favorable judgment from the Superior 

Court, the amount may be less than that suggested by Cabrera. Obtaining this judgment is only half the battle. Given the 

likelihood of a time-consuming appeal, the possibility that the Plaintiffs will receive compensation in the near future is 

remote.  

     In a manner similar to Chevron, the Plaintiffs‟ strategic choices throughout the litigation have led to a series of 

unpredictable results. Unsuccessful in its nine year battle to maintain the litigation in the United States, the Plaintiffs 

nevertheless may benefit from U.S. judicial determinations regarding the adequacy of the Ecuadorian legal system in 

subsequent recognition proceedings. The Plaintiffs have however become a victim of their own success in Ecuador. Their 

prodding led the Superior Court to abandon procedural protections in favor of an ad hoc process fraught with controversy and 

resulting in an oversized damages estimate that the Plaintiffs could not have possibly predicted at the time of the filing of the 

Complaint in 2003. Furthermore, government opposition to the litigation has been replaced by the uncomfortable embrace of 

a new and partisan Ecuadorian regime eager to demonize multinational enterprises as the cause of the country‟s many 

economic and social woes.  

     Although favorable to the ultimate outcome in Ecuador, these developments do not bode well for recognition actions in 

the United States. The sheer size of the damages award, whatever it may be, will raise judicial skepticism and cast a shadow 

on its individual elements. U.S. courts will undoubtedly examine the procedures by which the Superior Court arrived at its 

award. U.S. courts may also question prior characterizations of the adequacy of the Ecuadorian legal system given the 

passage of time, the change in government and the significantly higher stakes associated with the recognition of judgments as 

compared to forum non conveniens determinations. Although the Plaintiffs arguably have fifty separate chances at securing 

recognition, a misstep in any recognition proceeding may create an unfavorable precedent for proceedings in other courts. 

Finally, as previously noted, the case is being closely watched by environmentalists and human rights advocates.304     

     Given this uncertainty, it is perhaps wisest for all sides to return to an opinion issued sixteen years ago by the original 

judge assigned to the Aguinda litigation in the United States. In denying the Plaintiffs‟ motion to adopt compulsory 

settlement procedures, Judge Vincent L. Broderick stated that “[c]ourts cannot . . . coerce settlements in litigation and must 

instead utilize their powers of adjudication where appropriate if agreement is lacking.”305 Settlement may be reached only by 

“voluntary acquiescence of both sides based upon intelligent self-interest.”306 In the judgment of this commentator, the time 

for the exercise of intelligent self-interest by both parties is long overdue.     
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