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I. INTRODUCTION 

            

With the tremendous growth of outsourcing and networking, inter-firm contracts have increased in both number and 

complexity.  Several trends explain why:  the expanding proportion of component parts being purchased from specialized 

suppliers in various parts of the world; the movement from intra-firm vertical integration toward inter-firm collaborative 

processes; the shift from readymade products to full-package services and life-cycle products; and the focus on continuous 

innovation and quality improvement.  The emerging organizational networks and new business models need to be supported 

by contracts drafted in accordance with these changing business goals.1 Recent empirical research proves the growing 

importance of contracts for the value chain of today‟s interconnected enterprises.2  Accordingly, companies‟ contracting 

capabilities and legal resources become a potential source of competitive advantage.3  A good contract could – and should – 

be in essence a handbook for performance.4 

 

Nevertheless, many business people still view contracts as a necessary time-consuming evil5, an administrative burden 

with which someone must be bothered.  They would prefer to refer all contract-related matters to legal professionals – and 

just sign where necessary.  The problem is not limited to standard forms and small print.  In today‟s networked business, too 

many contracts that are much too long require more reading time than most managers can afford. 

  

Furthermore, contracts contain concepts and language that non-lawyers often find overly complicated, obscure and 

unappealing.  This is because most contracts seem to be written by lawyers for lawyers.  Lawyers and the language they use 

are part of the problem.  When law students learn legal writing and are advised to write for their audience, the “audience” 

refers to judges, arbitrators and opposing lawyers in a dispute.  No wonder lawyers write as if the users of contracts were 

only judges and other lawyers.  On top of this, of course, they get paid twice:  once for drafting contracts that only the 

lawyers understand, and again for interpreting what these contracts mean. 

 

So business people may enter into contracts every day without examining them, becoming accustomed to not worrying 

about whether or not they understand them.  In fact, the problem is seldom an actual inability to understand, but instead a 

reluctance to try.  If the contract was prepared or reviewed by a lawyer, why bother to read and understand it?  Isn‟t that 

what they pay their lawyers for?  Why should the manager care what the contract says and whether it reflects their business 

goals?  After all, the document is only the “paper deal in case something goes wrong” – they and their counterpart on the 

other side know what “the real deal” is.  

 

We argue that this is the wrong approach to contracts and contracting.  We propose a new proactive vision and 

mindset that is directed towards improving business outcomes, creating value, and preventing problems.  We first describe 

the proactive, ex ante approach to contracting and law6 and its theoretical foundation.  We then introduce our metaphor, 

contracts as visible scripts for the parties to follow.  Rather than reviewing court cases about ignorance or reluctance to read 

contracts or the consequences, which have been covered elsewhere7, we ask the following:  what can we do to help people – 

with or without legal background – read their contracts?  And since mere reading is not enough, we also ask:  what can we 

do to help people understand what their contracts (or proposed contracts, terms and conditions, or similar documents) say?  

And how can they use their contracting processes and documents proactively, to promote business success while preventing 

unnecessary problems?  We attempt to answer these questions in ways that are meaningful for business and legal 

practitioners and for future research.  
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II. THE PROACTIVE LAW APPROACH 

 

Legal certainty is one of the basic preconditions of successful business.  Contracts are expected to provide businesses 

with predictable outcomes and legal certainty.  Yet contract interpretation remains the largest single source of contract 

litigation between business firms.8 Sometimes when we look at court cases or complex contracts it seems that business 

people are ordered to tread through unknown regions to find the safe routes.  It is too late when they hit a minefield; it is not 

in businesses‟ interest to develop case law around disputes which should have been avoided.  Instead, businesses need to 

localize and recognize the “mines” in advance, navigate around them, and prevent them from exploding.  This is where the 

proactive approach enters the picture.9 

 

The approach specifically called proactive law emerged in Finland in the late 1990s.  The first publication relating to 

the approach was a paper entitled “Quality Improvement through Proactive Contracting” that Helena Haapio presented at 

the Annual Quality Congress of the American Society for Quality in Philadelphia in 1998.  This paper was followed by a 

series of publications and the first Proactive Law conference, which was held in Helsinki in 2003.  This and other 

conferences eventually led to the formation of the Nordic School of Proactive Law and the ProActive ThinkTank.10  

 

The word „proactive‟ implies action and a forward-looking, ex ante focus.  Being proactive is the opposite of being 

reactive or passive.  It involves acting in anticipation, taking control, and self-initiation, instead of reacting to failures and 

shortcoming as traditional law usually does.  The idea of an ex ante view or proactivity in law is not new in itself.  It has 

been known for years that the earlier a dispute or a potential dispute is addressed, the better the chances of a fair and prompt 

solution.  In the context of practising law, the idea of prevention was first introduced by Louis M. Brown, himself an 

experienced practitioner as well as a law professor.  In his ground-laying treatise Preventive Law published in 1950, he 

states a simple but profound truth that has not lost any of its value.  Indeed, many attorneys and in-house-counsel actually 

act according to this motto:  “It usually costs less to avoid getting into trouble than to pay for getting out of trouble”11.  To 

this preventive dimension (preventing what is not desirable, keeping problems and risks from materialising) proactive law 

adds a second aspect – often neglected in traditional law:  the promotive (or positive, constructive) dimension (promoting 

what is desirable; encouraging good behaviour).  

 

Louis M. Brown‟s work on preventive law was targeted toward lawyers.  While influenced by his work, the proactive 

law approach emphasizes the importance of collaboration between legal professionals and other disciplines.  In the words of 

Soile Pohjonen, Docent at the University of Helsinki, “[Preventive Law] favours the lawyer‟s viewpoint, i.e., the prevention 

of legal risks and problems.  In Proactive Law, the emphasis is on achieving the desired goal in particular circumstances 

where legal expertise works in collaboration with the other types of expertise involved. In Proactive Law, the need for 

dialogue between different understandings is emphasized.”12 

 

The Nordic School of Proactive Law is a network of researchers and practitioners from Denmark, Finland, Iceland, 

Norway and Sweden, each of whom has an interest in Proactive Law.  The Nordic School was instrumental in the creation 

of the ProActive ThinkTank, led by a core team from Denmark, Finland, France, the Netherlands, and the United Kingdom.  

The mission of the ThinkTank is to provide a forum for business leaders, lawyers, academics and other professionals to 

discuss, develop and promote the proactive management of relationships, contracts, and risks and the prevention of legal 

uncertainties and disputes.13  Among the publications following conferences organized by the Nordic School are three 

English language books, A Proactive Approach,14 Corporate Contracting Capabilities,15 and A Proactive Approach to 

Contracting and Law.16  Some of the early work of the Nordic School is available in Finnish or Swedish only.17 

 

The importance of exploring the proactive law approach further was recently recognized in the European Union, in the 

Opinion of the European Economic and Social Committee (EESC) on “The proactive law approach: a further step towards 

better regulation at EU level” published on 28 July 2009 in the Official Journal of the European Union in all EU 

languages.18  

 

A contract designed according to the idea of proactive law aims, first of all, at helping the parties reach their objectives 

so as to implement their business plan in the way they themselves want.  The contracting process and documents seek to 

align and express the interests of both sides of the contract in order to create value for both.  If problems arise, the contract 

helps the parties work together to guide their collaboration back on track so problems do not develop into conflict or 

dispute.  If a dispute is inevitable, the contract provides the most appropriate means to control and resolve it.  With respect 

to the question of how to enhance legal understanding of business contracts, one can say that a proactive contract is 

designed and written for the parties, especially for the people in charge of its implementation in the field, not for a judge 
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who is supposed to decide about the parties‟ failures.  A proactive contract seeks to provide clarity and to make it as easy as 

possible for everyone to understand its meaning.  Moreover, proactive law is truly interdisciplinary.  It calls for early 

collaboration between all stakeholders in the contracting process.  Early involvement in the process increases the likelihood 

of the contract being understood as intended and makes implementation easier.  

 

III. CONTRACTUAL LITERACY  

 

People are reluctant to read contracts – and for good reason.19  Few managers – or people who are not lawyers in 

general – have formal training in how to read contracts or why they should do so.  This is somewhat surprising, taking into 

account the important role contracts play in today‟s business. 

 

The proactive approach suggests that contracts are not only about risks and contingencies, a kind of legal risk 

insurance policy in case one party does not perform.  They are the visible script for the parties to follow in their business 

relationship, a management tool helping the parties to reach their goals.  It is not enough that lawyers read and understand 

contracts.  Nor is it enough that lawyers plan or craft contracts alone.  Contractual Literacy is required of everybody 

involved, especially of managers and engineers.20  

 

Crafting today‟s business contracts often requires subject matter (business, technical, contextual) and legal expertise.  

Macneil and Gudel21 divide contract planning into two main dimensions:  1) performance planning and 2) risk planning.  

The first dimension, as we see it, is about the core of the relationship and the parties‟ goals:  translating goals and shared 

expectations into contracts which secure business success, ensure desired outcomes, and balance risk with reward.  The 

second is about risk and contingencies:  contract terms dealing with failure, risk allocation, Force Majeure, liabilities, 

remedies, and dispute resolution. For companies to succeed, managers and lawyers need to engage in group learning22 – 

otherwise, there is a real danger that, echoing Stewart Macaulay23, there is a huge gap between the „real deal‟ and the „paper 

deal‟. 

 

In their case study, Argyres and Mayer show that much of the knowledge regarding, for instance, how to design roles 

and responsibilities provisions in contracts resides in managers and engineers, rather than legal professionals.24  Once put 

together, contracts need to be easy to understand for delivery teams and business and project managers responsible for 

implementation.  Companies need to learn to contract, and cross-professional collaboration is called for.25 

 

The express terms of a contract – we call them visible terms here – can get quite complicated, especially in 

international business.  Apart from the visible terms, lawyers and managers alike need to develop an understanding of what 

we call the invisible terms.26  Sometimes the law applicable to a contract, for example the CISG, becomes part of it, without 

the parties being aware of that fact.  Trade usage and practice may become part of the contract as well, without any mention 

being made about it in the written agreement.  These invisible terms may bring along requirements, liabilities and remedies 

that the parties did not know existed, even if they had read the contract carefully.  In the interest of legal certainty, 

Contractual Literacy requires understanding of both the visible and the invisible terms, as illustrated by Figure 1.27 

 

Figure 1: Contractual Literacy 
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Contracts drafted by continental-European lawyers from the Civil Law tradition usually are shorter than their common 

law counterparts.  Civil law lawyers tend to rely on statutory law and remain silent on issues that are implied by law.  For 

example, when working for the buy-side in a sale of goods transaction, they may find no need to deviate from the buyer-

friendly provisions of statutory law.  Yet if the supplier is not aware of these provisions, negative surprises can follow.  We 

believe that successful long-term relationships should be built on a sound contractual foundation, where both parties know 

the applicable requirements, rights, responsibilities, and remedies.  In order to enhance a better understanding of contracts 

and to make contracts a visible script or a route map for the business relationship, even the “invisible terms” need to be 

made “visible” to the parties to the contract in a meaningful way.  

 

The problem about making the invisible visible in a contract is that it adds to the already problematic length of the 

contract.  The concept of visualization which we present next introduces an alternative way to present contract data, even 

legal information. 

 

IV. VISUALIZATION OF CONTRACTS AND LEGAL INFORMATION 

 

The recent „contractualization‟ of business has caused practitioners and researchers to look into companies‟ 

contracting capabilities as a strategic resource and a potential source of competitive advantage.28  When combined with a 

proactive approach and Contractual Literacy, contracts offer many opportunities to use Proactive Law for strategic 

advantage.29  But in order to use contracts in this way, people‟s attitudes need to be changed. 30  Managers and engineers 

must overcome their reluctance to read contracts.  

 

In this respect, the visualization of legal information (in German Rechtsvisualisierung),31 an emerging research topic 

originating in Central European legal informatics, combined with strategy visualization and non-textual communication in 

business more generally, seems to offer a promising new direction for contracting research and practice.  Business people 

(unlike lawyers) commonly use visuals to communicate information and business goals.  The idea of legal visualization is to 

use visual communication tools to convey information in a way that makes the information easily accessible and 

understandable for the intended audience.  While legal visualization is relatively new as a research field32, in practice graphs 

and other visuals, even audio-visuals, are used more and more to explain legal concepts in legal education.  They enhance 

the classroom experience for students that have grown up in a multi-media environment and seem to be less receptive to 

black and white text than former generations.33  As far as these educational practices are being analyzed and new methods 

are being developed, an emerging research area in the area of visual legal education can be identified.34  

 

The use of images and visual technologies is also common practice in court and has been subject to superior courts‟ 

decisions35 along with some academic research in this area.36  Besides the use of visuals in legal education and the 

courtroom, academic research as well as practical use of legal visualization seems to primarily concern the visualization of 

laws and regulations.  A nice example of visualization of legal information in this context is the Street Vendor Project 

carried out by Candy Chang, a designer, urban planner and artist, in collaboration with the Center for Urban Pedagogy in 

New York.  Having noted that the “rulebook of legal code” was “intimidating and hard to understand by anyone, let alone 

someone whose first language isn‟t English”, they prepared a visual Street Vendor Guide that makes city regulations and 

rights accessible and understandable.  The Guide called “Vendor Power!” is available online (http://candychang.com/street-

vendor-guide/). 

 

Looking at the outcome of these and similar projects it is surprising that visualization is not more commonly used in 

business contracts, apart from exhibits containing technical product or service descriptions.37  Business people usually are 

receptive to flowcharts, mind maps, and graphs and many use them on a daily basis.  Why not use these tools to describe 

legal information in a way that helps provide a better understanding of visible and invisible terms in contracts so as to 

improve the contracting process and contract implementation?  Academic and even professional literature in this field is 

scarce and, as far as we have identified, for now exclusively descriptive38 or pedagogical39.  The aim of our future research 

would be to develop, test and prototype visual ways to present contract information, beginning with core terms of certain 

frequently used contracts.  We expect these visual representations to make contracts accessible and contractual choices 

easier.  Most companies‟ current contracts are text-only, black and white, with no pictures, graphs or examples.  We see 

tremendous opportunities for improvement here.  Why not describe the parties‟ areas of responsibility and interaction in 

infographs or images using existing design tools and methods?  Why not visualize contracts, work scope specifications, and 

so on, for easier understanding and communication?  In this way, we believe, a growing number of managers can become 

curious – even enthusiastic – about contracts and the law. 



 

  

 

V. CONCLUSION 

 

Recent research proves the growing importance of contracts for the value chain of today‟s interconnected enterprises.  

Given the economic importance of contracts for inter-firm relationships we propose a new, proactive mindset that is directed 

away from risks, problems, losses and failures towards improving business outcomes, creating value and preventing 

problems.  Contracts are expected to provide parties with predictable outcomes.  While contracts should provide legal 

certainty, contract design is not just about the law.  Its core is the performance the parties expect, not just risk and 

contingencies.  In order to function as business and management tools, contracts must translate goals, expectations and 

promises into a language that is understood in the way intended.  Here, courts and opposing counsel are not the primary 

audience; people working in delivery teams implementing the contracts are.  In order for contracts to translate into 

successful performance, the people in the field need to know what they are expected to do and refrain from doing. 

 

Before contracts can be used in this way, people‟s attitudes need to change.  Managers and engineers must overcome 

their reluctance to read contracts, and lawyers must change their decades old text-only-communication habits.  Only then 

can they engage in true managerial-legal group learning and collaboration required for today‟s contracting success.  

 

Translating goals and expectations into contracts which secure business success, ensure desired outcomes, and balance 

risk with reward is not an easy task.  Relying on recent empirical research, this paper suggests that the planning and design 

of contract terms is a co-creative effort, best entrusted to business professionals working together with legal professionals.  

Contractual Literacy and visualization of legal information can help cross-professional communication, so that contractual 

choices become easier to make, and contracts easier to design and use, for legal and business professionals alike.  
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