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 Folklore recounts a rather amusing exchange between Henry David Thoreau and Ralph Waldo 

Emerson.  The latter spoke first: ―Why, Henry, why are you in jail?‖  To which the younger Thoreau 

replied: ―My dear Waldo, the question is why are you not!‖  The conversation reportedly took place as 

Thoreau spent a night in a Massachusetts jail for failure to pay his poll tax.  Thoreau conscientiously 

refused to a pay a tax that would support both slavery and a war with Mexico that he deemed unjust.  The 

night in jail would prompt Thoreau‘s classic essay on ―civil disobedience,‖1 broadly defined as the 

deliberate violation of law for reasons of conscience and moral principle.2 

 Perhaps the earliest literary expression of civil disobedience comes from Sophocles‘ Antigone, 

penned in the fifth century B.C.3  As the play opens, Creon, King of Thebes, has declared Antigone‘s 

brother, Polyneices, guilty of treason and ordered that his body lay unburied for the ―birds and scavenging 

dogs‖ to do with as they will.4 Motivated by an urgent sense of familial duty and abhorred by the injustice 

of Creon‘s decree, 5 Antigone deliberately defies the king, spreading dust on her brother‘s body while 

offering burial rites.6  A trial ensues in which Antigone expresses her contempt for any manmade law that 

defies the divine.7  Her appeal to divine law fails, and Creon condemns her to death.8 

 Though the acts of Thoreau and Antigone were illegal, they typically are viewed in positive lights.  

Slavery posed an abomination, and anyone brave enough to resist, did so justly.  Though Antigone defied 

the King‘s decree, her motives were pure, and Sophocles portrayed the fiery sister as the protagonist, not 

the villain.  Other acts of civil disobedience, including Harriet Tubman‘s Underground Railroad, Martin 

Luther King, Jr.‘s illegal marches and sit-ins, and Mahatma Gandhi‘s organized incitements to disobey a 

host of British laws, are unabashedly held up as exemplars to follow.  Popular culture views Tubman, King, 

and Gandhi, not as criminals, but as heroes.9 

 The present article examines whether civil disobedience has any role to play in business contexts.  

In particular, it asks whether businesspeople may choose amongst business regulations, cooperating with 

the social spirit of regulations that they deem just, complying with the letter of morally neutral regulations, 

while simultaneously evading regulations that they deem immoral.10  In other words, must a businessperson 

fulfill all legal obligations equally, without reference to the particular regulatory law in question, or can the 

businessperson pick and choose when to cooperate and when to evade? 

 The analysis proceeds in three parts.  Part I briefly reviews the philosophical literature.  This 

literature distinguishes illegal acts committed as part of a political strategy to change the law from illegal 

acts done as an expression of private conscience.  Justifications for civil disobedience in a variety of 

contexts are examined.  Part II then turns to the role of civil disobedience in business settings, discussing 

four illustrative cases.  The first case addresses the ethics of hiring undocumented workers.  The second and 

third examine the duty to obey two misconceived workplace-safety laws.  The final illustrative case draws 

on the stylized facts of the ―snail-darter‖ controversy to fashion a hypothetical situation where a corporate 

executive faces an arguably inane application of an environmental regulation.  Part III concludes with 

reflections and analysis that suggest that in some settings civil disobedience of business regulations can be 

both expected and justified.  The analysis closes by examining the limitations to this proposition. 

 Taken collectively, this article offers insights into the social obligation of a businessperson to obey 

law.  As such, it seeks to contribute to the corporate social responsibility literature.  In business settings it 

may be tempting to simply assume that legal obligation exists without critical reflection.  Yet, the decision 

to obey business regulations is very much a matter of choice.  If one accepts that law is generally a society-

imposed form of morality, then the choice to comply or to evade becomes a matter of conscience which the 

topic of civil disobedience can more fully inform.   The analysis begins with a brief literature review. 

 

I.  PHILOSOPHICAL JUSTIFICATIONS OF CIVIL DISOBEDIENCE 

 

 Broadly speaking, civil disobedience can be defined as an intentional breach of law for reasons of 

conscience and moral principle.11  Sometimes the illegal act is done openly with hope of changing the law.  



  

For instance, both Gandhi and King used civil disobedience to publicly express a sense of political injustice 

in hopes of prompting the ruling majority to reconsider and ultimately change laws and governmental 

policies.12  At other times, however, the disobedient has no hope of changing the law, and indeed steps may 

be taken to conceal the illegal act.  Antigone held no illusion that Creon would change his decree; she 

simply refused to let her brother lay unburied, and she buried him secretly, under cloak of night.13  In 

addition, although most forms of civil disobedience are non-violent, this is not always the case.  For 

example, the Boston Tea Party coupled civil disobedience with violent destruction of private property.14    

 In examining the justifications for civil disobedience, the philosophical literature typically 

distinguishes political acts intended to generate legal change from acts of private conscience.  Among the 

latter group, open illegality typically constitutes ―conscientious objection;‖ secretive illegality becomes 

―conscientious evasion;‖ and civil disobedience combined with violence may sometimes constitute 

―justified civil resistance.‖  The present discussion begins with the political, open, and non-violent form of 

civil disobedience aimed at legal change. 

 

A. Civil Disobedience as a Strategy to Change the Law 

 

 In his famous treatise articulating a constitutional basis for justice, John Rawls identifies several 

moral prerequisites for using civil disobedience as a part of an organized strategy to change the law.15  To 

be justified, the strategic use of civil disobedience must be ―political,‖ ―open,‖ and ―non-violent.‖16  Rawls 

compares politically motivated civil disobedience to a ―public speech‖ between the disobedient and the 

majority.17  The speech must be political, in the sense that it appeals to the logic and values of the political 

system, rather than to idiosyncratic values or religious predilections of the protesters.18  In addition, the 

disobedients must commit their illegalities openly, drawing attention to their acts and illustrating their 

willingness to accept their punishment.19  Finally, by keeping the disobedience non-violent, the dissenters 

build their ethos and help to persuade the majority that their speech is conscientious and sincere.20 

 Both Gandhi and King met each of the Rawlsian prerequisites for political civil disobedience.  

Each appealed to the logic and values of the political system, rather than to religious or personal values.  

Gandhi had faith in British authorities to hold fast to the rule of law embedded in centuries-old tradition of 

the common law dating to the Magna Carta.21  King asked American society to rethink its constitutional 

commitment to equality embraced in the Bill of Rights and other legal texts.22  In addition, both Gandhi and 

King conducted their illegalities openly and willingly accepted their penalties.23  And of course, both 

embraced principles of non-violence.24 

 Although Gandhi and King provide excellent examples of political civil disobedience, they are far 

from alone.  Contemporary protests regarding the War in Iraq often include acts of civil disobedience.25  

Similarly, abortion protesters continue to skirt legal boundaries and occasionally cross the line in their 

attempts to dissuade others from accessing reproductive service facilities.26 Environmental groups will 

occasionally make the news, charged with trespass for disrupting fishing, mining, and forestry activities.27  

Recently, more than 400 people were prosecuted for civil disobedience activities in protest of the American 

military presence in Puerto Rico.28  In each case, the acts were political, open, non-violent and done as part 

of a larger strategy to change governmental policy. 

 

B. Conscientious Objection, Conscientious Evasion, and Justified Civil Resistance 

 

 Although the above discussion of civil disobedience as a means of changing the law captures 

many interesting examples, it also excludes others.  In particular, the discussion excludes religiously 

motivated acts of conscience such as the refusal of a Jehovah Witness to salute the flag or to recite the 

pledge.  It also excludes secretive acts, such as Tubman‘s Underground Railroad, and violent acts such as 

the Boston Tea Party.  Yet, in each of these cases, the actor or actors were engaged in illegal activity for 

reasons of conscience and moral principle and thereby within the rubric of civil disobedience.29 

 Consider, first, the acts of the Jehovah Witnesses.  In the 1930s, public schools across the country 

insisted that students salute and pledge allegiance to the flag at the beginning of each school day. 30  Many 

Jehovah Witnesses refused to comply, believing that the practice violated the commandment: ―Thou shall 

have no other gods before me.‖31  In several cases, the conscientious student was expelled.32  Such actors 

are typically referred to as ―conscientious objectors."  Other acts of conscientious objection include the 

refusal of Quakers and other pacifists to register for the draft and the use of peyote by Native Americans as 



  

part of religious ritual.33 In each case, religious principles connect the illegal activity to an act of 

conscience, and thereby identify it as an act of civil disobedience. 

 Consider, next, to the role of secrecy.  Turning to the Underground Railroad, one notes that 

Tubman was engaged in deliberate attempts to conceal her crimes.34  Rawls classifies Tubman‘s form of 

civil disobedience as ―conscientious evasion.‖35  The term refers to an illegal act done for reasons of 

conscience and moral principle, but coupled with secrecy.  Secret illegalities are to be expected in societies 

that are largely unjust.  According to scripture, Hebrew midwives disobeyed Egyptian Pharaoh Ramses‘ 

legal decree to kill all boys at childbirth.36  Moses survived only because of an act of civil disobedience 

done in secrecy. 37 Similarly, Antigone buried her brother at night, and Schindler confused and defrauded 

Nazi officials so as to conceal his desire to save his Jewish workers.  If one has no hope of convincing the 

authorities to change their rules, secrecy in the name of substantive justice can potentially be justified. 

 Finally, the Boston Tea Party illustrates civil disobedience coupled with violence against property.  

Most philosophers agree that properly constrained, violence can be justified in the face of injustice.38  With 

proper constraint, several of the more famous incidents of violent dissent, including Vietnam-era 

Catonsville-Nine protestors who destroyed draft files with napalm can be brought within the fold of 

justifiable civil resistance.39 

 In short, the civil disobedience practiced by Gandhi and King was political, open, and non-violent.  

Yet, upon closer examination, one finds that none of these criteria are essential to justify illegal activities 

on moral grounds.  Conscientious objection, as practiced by the Jehovah Witness, eliminates the need for 

political motive.  Conscientious evasion, akin to Harriet Tubman, eliminates the need for openness.  

Justified civil resistance, as in the destruction of Vietnam-era draft records, may at times permit a 

principled resort to violence. 

   

C. Summary 

 

 Reflecting on the long list of disobedients, one finds an equally long list of cultural heroes.  From 

the decks of the cargo ships in Boston Harbor to the Civil Rights marches in Birmingham, Alabama one 

finds a proud heritage of civil disobedience.  Americans have always held a healthy skepticism toward 

government, and although philosophers may quibble over the justifications for civil disobedience, as a 

cultural phenomenon, and the practice remains widely embraced.   Americans render unto Caesar that 

which is Caesar‘s, but retain the right to exercise independent judgment in the face of unjustified law.   

 

II. CIVIL DISOBEDIENCE IN A BUSINESS CONTEXT 

 

 The discussion now turns to the question as to whether civil disobedience can be justified in 

business contexts.  Often this means a corporate setting.  As an artificial entity, a corporation itself does not 

have ―conscience;‖ it makes its moral judgments through its association with individuals who play the 

various roles of shareholder, board member, executive, and employee.  At times these people may elect to 

conscientiously evade laws that they perceive to be unjust or possibly inane.  The question becomes 

whether such behavior is appropriate, and if so, subject to what preconditions.  The discussion proceeds 

with reference to four illustrative cases, beginning with the illegal hiring of undocumented workers. 

 

A. Conscientious Evasion and the Hiring of Undocumented Workers 

 

 In a Democratic Primary Debate in November, 2007, then candidate Barack Obama quipped: 

―[A]n employer has more of a chance of getting hit by lightening than being prosecuted for hiring an 

undocumented worker.‖40  If this is true, it is not due to a lack of law.  The Immigration and Control Act of 

1986 states that employers may only hire people who may legally work in the United States (citizens and 

authorized visitors), and requires employers to verify the identity and employment eligibility of anyone 

hired.41  Knowingly hiring an unauthorized worker carries fines,42 and a pattern of such hiring can carry a 

six month prison term for the employer.43  Notwithstanding this law, the U.S. Department of Homeland 

Security estimates that there were nearly eleven million unauthorized immigrants in the United States in 

January, 2006.44 

 The question, of course, is how an unauthorized worker finds employment.  Part of the answer can 

be found in the ready availability of forged-identity documents on the black market.45  Due to the forgeries, 

sometimes an employer hires an illegal worker unknowingly.  But the answer also derives from the 



  

economic incentives created by the lack of government enforcement activities.46  Notwithstanding the 

widespread employment of illegal workers in various sectors of the American economy, over the past two 

decades there have been relatively few fines imposed on employers, and when fines are imposed, they are 

relatively light.47 In short, immigration regulations seem woefully underenforced and many employers find 

that it is cost effective to break the rules.  As one commentator noted, ―Government officials freely admit 

that government does not and cannot fully enforce immigration laws generally and that the presence of 

illegal immigrants in U.S. society is a fact of life.‖48 

 Although forged documents and economic incentives, no doubt, play a large role, some employers 

may also view the hiring of an illegal worker as an act of conscientious evasion — that is, the intentional, 

albeit secretive, violation of law for reasons of moral principle.  Indeed, some fair-minded employers may 

legitimately question the wisdom of immigration laws.  These employers may note that undocumented 

workers often take jobs for which it is difficult to find legal workers at reasonable rates and that many 

illegal workers have been in the United States for many years and have families to support.  In addition, by 

neglecting to enforce its own employment regulations, the federal government maybe be signaling to 

conscientious employers that a violation of these regulations carries relatively little moral stigma.49  Once 

the stigma associated with the violation is reduced, some employers may feel ethically free to evade the 

regulation and risk the fine.  If the employer hires the undocumented worker partly on the basis of moral 

principle, rather than as a mere economic expediency, then the act could be considered conscientious 

evasion, which in turn, is a form of justifiable civil disobedience. 

 So are the hundreds of thousands of employers who knowingly hire illegal workers each year 

properly viewed as modern-day examples of Harriet Tubman, willingly providing work for the ready, 

willing, and able?  Or perhaps these employers are mere law breakers, hopelessly corrupt and deserving of 

moral condemnation.   Reflecting on the moral content of the regulations, one finds a bit of ambivalence.  

On the one hand, employment provides the driving force behind illegal immigration, and illegal workers 

unfairly ―cut in line‖ in front of others who are waiting to enter legally.  In addition, every job taken by an 

illegal might have been taken by a U.S. worker.  On the other hand, illegal aliens are human beings, often 

with families to support.  Many illegal workers have been in the United States for many years.  Their labor 

is unabashedly good for the economy, doing many jobs for which it is difficult to find American workers at 

reasonable wages, and paying tens of billions of dollars each year in state and federal taxes.50  Given the 

ambivalence in the law coupled with the lack of legal enforcement, apparently many employers choose to 

conscientiously break the rules, risk the fine, and hire the illegal worker. 

 

B. Conscientious Evasion of Misconceived Safety Regulations: Sprinklers & Helmets 

 

 The moral justification of regulations regarding the employment of illegal workers can be viewed 

somewhat ambivalently, and reasonable people can differ on the moral wisdom of the governmental 

policies.  Other business regulations, by contrast, have no moral justification whatsoever.51  Consider, for 

example, two misconceived safety regulations.  The first requires the installation of a costly sprinkler 

system in a metal-works factory that has concrete floors and metal framing and poses virtually no fire 

hazard.52  The second regulation, though not economically costly, seems misconceived and potentially 

dangerous.  The regulation requires factory workers to wear a helmet that protects them from blows to the 

head, while simultaneously restricting their hearing.  The market offers unambiguously safer headgear, but 

it has not been approved by governmental regulators.53 

 The moral obligation to comply with misconceived safety regulations derives solely from the 

obligation to abide by laws in general.54  This obligation, of course, should never be dismissed lightly.  But 

if strict legal compliance, for example with the helmet law, poses significant dangers to workers, and 

assuming that there are no alternatives,55 then conscientious evasion may be morally defensible, and 

possibly even morally required.  The moral compulsion derives from the fact that an employer‘s obligation 

to protect the health and safety of workers is of a different nature and kind than an obligation to obey a 

regulation just because the regulation exists.  Comparing the conflicting obligations, the duty to protect 

workers carries a relatively higher degree of moral saliency as it directly involves issues of life and limb.  

The duty to obey law, by contrast, appears more abstract and attenuated.56  Facing a choice, it would seem 

difficult to defend imposing safety risks on one‘s employees simply to uphold the law, when the law itself 

is both misconceived and dangerous.  Hence, one might expect the responsible businessperson to violate 

the helmet law as an act of conscientious evasion, even if it were not cost effective to do so. 



  

 The sprinkler example, by contrast, seems a bit more problematic.  Here, the injustice involves 

economic inefficiencies, not health and safety concerns.  Whereas the helmet law could be described as 

unjust, with strict compliance posing a direct threat to human safety, the sprinkler law would be better 

described as ―inane,‖ that is, silly, ineffective, and ridiculous, but not directly harmful.  After all, no one is 

physically endangered by installing a worthless sprinkler system.  Strict compliance with the sprinkler 

regulation appears economically wasteful, but not directly harmful.   

 The question becomes, can it be socially responsible to engage in civil disobedience of business 

regulations that are merely inane and inefficient rather than directly harmful, and if so, when?  Closely 

examining the distinction between the harm caused by a dangerous law, such as the helmet regulation, and 

the harm caused by an inefficient law, like the sprinkler regulation, the difference appears to be more a 

matter of degree than of kind.  In a world of scarcity, economic waste becomes unconscionable, as wasted 

resources could be used to ease human suffering.   This suggests that if strict compliance with an inane 

regulation proves sufficiently wasteful, then civil disobedience, including steps to conceal one‘s offense, 

may be justified.  The justification derives from the fact that the harm caused by strict compliance with 

inane laws (measured by the opportunity costs generated by the regulation) can be just as severe as the 

affirmative harm caused by strict compliance with unjust and dangerous laws.  In this light, one might 

expect the businessperson to evade inefficient and inane laws when it is cost effective to do so.  In addition, 

it would be difficult to label the act as unethical. 

 

C. Business Regulations Inanely Applied: The Snail-Darter Controversy 

 

 In the minds of many, the stylized facts presented by the snail-darter case of the mid-1970s 

epitomized an inane regulation, or at least a regulation inanely applied.57  The threatened extinction of a 2½ 

inch perch, called a snail darter, coupled with a strict interpretation of the Endangered Species Act enabled 

a group of private citizens to enjoin the construction of a five million dollar dam and to frustrate a one 

hundred and fifty million dollar recreational development project in eastern Tennessee.58  The extreme 

nature of the facts caught the public‘s attention and the snail darter became a rhetorical weapon in the 

politics over deregulation.59  The snail-darter case became the poster-child of inane regulations, or at least, 

regulations inanely applied.  More than a dozen years later, conservative commentators such as Rush 

Limbaugh continued to refer to the snail-darter case in attempts to delegitimize governmental regulations 

generally.60 

 Although entertainers such as Limbaugh would no doubt exaggerate the facts in the snail-darter 

case to arouse his listeners and to score political points, the truth remains that not all business regulations 

are created equally.  Inane laws exist, and business actors must decide how to cope with those laws.  

Perhaps the preliminary question is to ask whether saving the snail darter was indeed worth the cost.  It 

would seem that reasonable people might differ.  One might also ask whether there are grounds for 

compromise.  Perhaps there would be a way to comply with the law, save the snail darter, while still 

completing the development project.  In the snail-darter case, the TVA lost its appeal to the U.S. Supreme 

Court, but ultimately prevailed upon Congress to legislate an exemption.61  Ultimately the snail darter was 

moved to an alternative habitat, and the dam was erected, but not before the controversy stalled 

construction for almost a decade.62 

  

III. REFLECTIONS AND ANALYSIS 

 

 Superimposing the above business cases onto the types of civil disobedience discussed in the first 

part of this article, it would seem rare to find a business engaging in civil disobedience of the first type; that 

is, openly engaging in politically-motivated and non-violent illegal acts as part of a strategy to change the 

law.  After all, businesses are primarily constituted to make a profit.   Sometimes, however, particularly if 

the business actor conceals the offense, legal violations can prove profitable.  This suggests that civil 

disobedience of the third type, conscientious evasion, may be relatively more common.  In other words, the 

business model for civil disobedience probably derives more from Tubman, than from Gandhi or King. 

 The following three sections offer reflections and analysis of the business decision to violate law.  

The first poses a hierarchy of business regulations and suggests that businesspeople are likely to evade 

inane laws if those laws are not effectively enforced, and that at times, this decision may be justified.  The 

second section uses this notion of a legal hierarchy to reexamine the cases examined above.  The final 



  

section discusses limitations to the exercise of civil disobedience in business contexts generally.  The 

analysis begins with an ethical assessment of the strategic choice to break the law. 

 

A.  Examining the Strategic Choice to Violate the Law 

   

 Sometimes a businessperson surveys the legal environment and discovers that with the proper 

precautions, it becomes cost effective to breach a particular law and to risk paying the penalty.  Assessing 

the strategic choice to violate the law, commentators divide into two camps – those who condemn the 

strategy as unethical and those that are largely sympathetic to it.  Articulating the critical view, Cynthia 

Williams argues that most, if not all, business regulations must be obeyed even if they are not effectively 

enforced.63  She fears that an alternative view that permits a businessperson to choose among regulations, 

obeying some while disobeying others, erodes social cohesion and misconceives the social obligations that 

businesses owe to society.64    

By contrast, some economists and writers influenced by economic reasoning tend to be more 

sympathetic to the idea that legal obedience, at least with regard to some regulations, is a matter of choice.  

For instance, the law and economics literature has developed the notion of an ―efficient breach‖ of 

contract.65  According to this idea, there is nothing wrong with intentionally breaching a contract so long as 

one compensates the aggrieved party.66   Some commentators extend this notion to business regulations 

generally.67  For example, Frank Easterbrook and Daniel Fischel argue that businesspeople ―do not have an 

ethical duty to obey economic regulatory laws just because the laws exist, [and businesspeople] should 

violate economic regulatory laws when it is profitable to do so.‖68 

 Comparing the views of Williams with those of Easterbrook and Fischel, it appears fairly easy to 

find a compromise.  Although Williams generally insists on strict legal compliance, she also allows for 

civil disobedience in some contexts.69  She notes that unjust laws should not be obeyed.70  And although 

Easterbrook and Fischel give great deference to the virtues of economic freedom, they recognize that some 

laws must be obeyed even if it is cost effective to breach.71  Hence, both polar views accept that there is a 

hierarchy of laws: some laws demand obedience; some provide choice, while others require breach.  The 

question becomes, where one draws the line. 

 

B. Applying the Hierarchy of Law to the Illustrative Cases 

 

 Applying the notion of a hierarchy of law to the business cases discussed previously, one finds a 

distinctive rank order.  At the bottom of the hierarchy and deserving the least respect, one finds the 

misconceived helmet regulation.  Strict compliance with this regulation appears to be demonstrably 

dangerous; hence, the rule must be disobeyed whether it is enforced or not.  This remains true regardless of 

organizational structure as shareholders have no moral authority to order managers to comply with unjust 

laws.72  The only choice involves whether the violation occurs openly, akin to Gandhi asking the regulators 

to revisit the rule, or secretively like Tubman.  Ultimately, the form of civil disobedience chosen may 

depend on the pragmatic consequences of the alternatives. 

 Second on the hierarchy, one finds laws regarding the hiring of undocumented workers.  These 

laws appear to be highly ambivalent — moral arguments can be advanced both for and against violating 

these regulations.  Whether the businessperson chooses to violate these laws may depend on his or her 

political views and prejudices regarding illegal immigration.  As long as the businessperson chooses to hire 

(or to not hire) the illegal worker on the basis of moral principle, then that decision would seem hard to 

condemn.  Of course, if civil disobedience becomes the choice, then the violation needs to occur secretively 

so as to protect the worker.  

Third on the hierarchy, the sprinkler case involves an inane law, rather than a law that is either 

demonstrably (helmet law) or arguably (undocumented worker law) unjust.  When a law is inane, rather 

than unjust, there is no direct moral compulsion to violate it.  However, if the inane law is also 

underenforced, then the potential for conscientious evasion appears.  In such a scenario, the responsible 

businessperson must compare the prima facie obligation to obey law with the economic waste and 

corresponding harm caused by compliance.  Reasonable people can differ.  With regard to the sprinkler 

law, there is little doubt that Easterbrook and Fischel would advocate breach.  For them, even sensible 

regulations are only obeyed if they are effectively enforced; and if the law is also inane, then the decision to 

breach becomes fairly automatic.  Williams, by contrast, would probably counsel obedience, so as to 

preserve the rule of law generally.  Ultimately, the business decision probably depends on just how costly 



  

the sprinkler system is, the likely fine, and the likelihood of fire.  As a practical matter, when law is 

perceived to be both inane and underenforced, there is little likelihood of compliance.73  Ethically speaking, 

there would be little or no reason to condemn such a choice. 

Finally, the business decision to cooperate with the preservation of the snail-darter may depend on 

how one interprets environmental laws generally, and the Endangered Species Act (ESA) in particular.74  

Environmental laws generally seek to balance the need for a productive economy with the need for a 

pristine environment; while the ESA seems to offer less balance, tilting in favor of protecting the individual 

species.75  While the ESA does not appear inane, one might argue that the snail-darter case involves an 

inane application of an otherwise just law.  Williams would likely respect the ESA and demand strict 

compliance, while Easterbrook and Fischel might be more sympathetic to a firm who did a cost-benefit 

analysis and decided to press on with development project, notwithstanding the threat to the endangered 

fish. 

 

C. Some Caveats 

 

 The above analysis suggests that it is often acceptable to disobey unjust, misconceived, and inane 

business regulations.  Well-intentioned businesspeople need to be careful, however, to not abuse the 

strategic choice to violate the law.76  When it seems profitable to conceal one‘s regulatory violations, it may 

be tempting for the business actor to rationalize illegal acts as motivated by conscience, when the true 

motive may be profit.77  In addition, many of the matters concerning economic efficiency and the 

appropriateness of economic regulations implicate politics and speculative beliefs.  Care must be taken to 

make sure that a self-serving bias does not overly color one‘s view of the facts or of the law.78 

 A few caveats and precautions could help well intentioned businesspeople to avoid abusing the 

strategic choice to break the law.  First, the injustice to be remedied must be significant, not a mere 

annoyance or triviality, and the illegal act in defiance must be as minimal as feasible.  Care should be 

exercised so as to not make illegal acts habitual; in fact, the alternative habit of legal compliance should be 

inculcated.  Second, all other avenues to justice must first be tried and found to fail.  If the business actor 

could work with government regulators to reach an accommodation or competing interests, they should do 

so.79  And third, the disobedient must exercise self-restraint, using illegal activities only as a last alternative.  

Given the tendency to be self serving, the decision maker should err on the side of caution and comply with 

the law unless the basis for disobedience appears exceptionally clear.  When these criteria are met, 

however, civil disobedience becomes both a right and potentially a duty of a responsible business.  

  

IV. CONCLUSION 

 

 The notion that a conscientious and well-intended businessperson can select amongst laws, 

choosing to obey some and to violate others may at first blush sound rather preposterous.  After all, 

businesspeople must obey the law—even a libertarian like Milton Friedman insists on that as a moral 

minimum.80  Upon closer inspection, however, the notion that not all laws deserve equal treatment seems to 

fare better.  As Rawls reminds us, ―laws do not all stand on par.‖81  If a particular law has no moral 

underpinnings and compliance causes affirmative harm, then the businessperson can be expected to fully 

weigh the option of breach.  Businesspeople do not abandon their conscience simply because they are in a 

business setting.  If the choice to intentionally violate a business regulation is truly a matter of moral 

principle rather than convenience, then like all forms of civil disobedience, it is to be applauded, not 

condemned. 
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