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I.  INTRODUCTION 

 

The term NIMBY (Not In My Backyard) is generally used pejoratively to refer to people who fight against the siting of 

public utilities, commercial enterprises, or new residential developments which may negatively affect nearby property values, local 

aesthetics, or the environment, but which might provide benefits to the larger community.  NIMBYs generate hostility not only 

because they are fighting for their self-interest but because often, particularly if they have some measure of success in their 

opposition, they are among the more affluent.  Fighting large corporations requires the resources to hire experts and legal counsel 

for, perhaps, years.  It is not accidental that poor communities often have more than their share of utility installations and other 

commercial activities most people consider undesirable.i 

What NIMBYs have been fighting has changed as technology has changed.  Forty or fifty years ago, electric power 

stations were common targets.ii  Thirty years ago local communities would raise legal objections to nuclear generating plants.iii  

After the federal Telecommunications Act of 1996 (TCA)iv  was enacted, there were, and continue to be, many legal challenges to 

the siting of cell phone towers.v  A new addition to the list of utility-type projects subject to fierce local objection is the wind 

farm.vi  What makes NIMBYs particularly unappealing in the cases of cell phone towers and wind farms is that most people favor 

cell phones and wind energy.  In 2008 about 250 million people in the United States or eighty-two percent of the population were 

cell phone subscribers.vii  All of them want seamless service with no dropped calls, the purpose of installing more cell phone 

towers.  Surveys have shown that people are also generally in favor of wind power to produce energy.viii  The problems arise 

because, although people want these services, most do not want to live near the installations necessary to make them work.ix 

Legal battles between the service providers and residents affected by service installations, and frequently local 

governments on one side or the other, are counterproductive.  They waste resources and time that we can no longer afford.  

Therefore, it is easy to conclude that the few should stand aside for the many.  That simplistic conclusion, however, ignores larger 

implications of NIMBYs‟ positions.  Property values are important; aesthetics in life are important; and there are many important 

environmental concerns.  Furthermore, it is not fair for a few residents to bear the brunt of modern technology‟s disadvantages 

with no recompense so that everyone else can reap the benefits at no personal cost.  The goal should not be to let 

telecommunications and energy companies do whatever is easiest and cheapest for them to the detriment of local residents, but 

rather to have development that adapts to local priorities whenever possible and that results in compensation for those it 

disadvantages.  At least some of the costs incurred would be offset by the elimination of litigation and delay.  Cell phone 

companies often ignore local interests as long as they can and, because of that behavior, they have been litigating tower siting 

cases for twenty years.x  Although there are significant examples of litigation and delay in wind farm projects, there are examples 

of energy companies satisfying most people in local communities by paying all those affected by wind farm projects.  In addition, 

state and local governments have been much more prepared and helpful in negotiating wind farm projects than in making decisions 

about cell phone towers. 

For comparison purposes, this article briefly reviews the background of the cell phone tower siting issuesxi and then 

summarizes the most recent cases that have been litigated by residents trying to prevent tower installations.  Next, wind farm 

projects are discussed and wind farm cases are detailed.  The article discusses the positions of NIMBYs with respect to aesthetic 

and property value considerations.  The article concludes that to reduce the delay and costs that litigation imposes on wind farm 

projects and, in fairness, to keep the larger community from getting the benefits of renewable energy while only property owners 

near the installations endure the associated costs, wind farm companies should pay not only landowners on whose properties the 

turbines are installed, but other owners who are negatively affected as well.  In addition, the time and cost of educating and 

working with the local public during the planning stages should be viewed as resources well spent for future cost avoidance.  

When litigation results in spite of all attempts at resolving NIMBYs‟ complaints, courts should apply a Quechee test in recognition 

of the importance of aesthetics and scenic beauty to the human condition. 

 

II.  CELL PHONE TOWER SITING DISPUTES 
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Since cellular phone service was first offered in the United States in 1983xii and to this day, local communities throughout 

the country have been fighting against having cell phone towers in their neighborhoods.xiii   Local residents‟ primary concerns 

have been that proximity to a tower would create health hazards, would be aesthetically unpleasant, and would lower property 



values.xiv  The federal TCA gave some help to telecommunications companies in resisting their local opponents, but the legal 

battles show no sign of abating.  The purpose of the TCA was to promote a pro-competitive, deregulatory environment for 

telecommunications providers that would secure lower prices, universal and better service, and faster access to new technologies 

for consumers.xv  To that end, the TCA provides that “[i]n general–[n]o State or local statute or regulation, or other State or local 

legal requirement, may prohibit or have the effect of prohibiting the ability of any entity to provide any interstate or intrastate 

telecommunications service.”xvi  The TCA does say, however, that state and local governments can still “impose . . . requirements 

necessary to . . . protect the public safety and welfare”xvii and can regulate “the placement, construction, and modification”xviii of 

service facilities as long as they do not “unreasonably discriminate among providers” or “prohibit or have the effect of prohibiting 

the provision of personal wireless services.”xix  The TCA also eliminates a main argument that tower opponents frequently want to 

advance; it specifically prohibits states and local governments from regulating the placement and construction of cell phone towers 

on the basis of the environmental or health effects of electromagnetic fields if the facilities meet FCC standards for emissions.xx  

Although many studies have been done on the health impact of electromagnetic fields, there is still no conclusive scientific data 

one way or the other.xxi  The TCA also helps telecommunications companies by requiring state and local governments to respond 

to their requests to construct facilities “within a reasonable period of time” and to issue denials of requests in writing and 

supported by  “substantial evidence contained in a written record.”xxii  It is difficult for local governments and residents to be 

expeditious in matching the staffs of lawyers and engineers, previously prepared research, and litigation experience that 

telecommunications companies have at the ready.  In spite of thirteen years of experience under the TCA, lawsuits to stop the 

construction of cell phone towers are still ongoing throughout the country.xxiii 

Recent cell phone tower cases indicate that it may take a long time for the ambiguities of a statute to be dispelled through 

litigation, and that, for these TCA cases, it has taken a very long time for local governments to understand what courts have been 

telling them.  Another explanation for local governments‟ seemingly long learning curve could be that they deny permits in 

response to pressure from their constituents even though it is reasonably certain that telecommunications companies will challenge 

their decisions in court and will ultimately prevail.   For example, the Unified Government of Wyandotte County, Kansas denied 

T-Mobile Central‟s application for a special use permit to construct a cell phone tower because T-Mobile did not demonstrate that 

the denial would “„prohibit the provision of personal wireless services.‟”xxiv   In affirming the District Court‟s overturning of the 

Unified Government‟s denial, the Tenth Circuit noted that the local zoning code did not require such a demonstration and that, by 

“inventing a criterion” not required by local ordinances, the Unified Government did not act “on the basis of substantial 

evidence.”xxv  By the end of 2008 when this decision was issued, many cases had been decided on the issue of whether the 

“substantial evidence” to support the denial of a cell phone tower permit had to refer to criteria existing in state or local law that 

had not been satisfied by the telecommunications company.  In 2005 the Ninth Circuit stated that the “substantial evidence” 

language of the TCA requires local governments to make their decisions about cell phone tower permits based on applicable state 

and local laws.xxvi  In 2002 the Sixth Circuit concluded that the TCA‟s “substantial evidence” requirement had not been met to 

support an application denial because the applicant‟s alleged failure was not based on any criterion in the existing zoning code.xxvii 

 In 1999 the First Circuit held that “substantial evidence” has to be based on criteria existing in the zoning law.xxviii  The United 

States District Court for the Eastern District of Virginia decided in 1998  that “substantial evidence” requires reasons based on 

“objective criteria in existence” in zoning regulations or permit application policies or the like.xxix  Local governments cannot 

create new criteria to support their denials of applications.xxx  Similar language can be found in opinions of the United States 

District Court for the Southern District of Californiaxxxi in 2003 and of the Tenth Circuitxxxii itself in 2003. 

Another case that illustrates how little attention local governments pay to what the law requires for a denial of a cell 

phone tower permit was decided by the United States District Court for the Northern District of Georgia in 2009.  In T-Mobile 

South, LLC v. Coweta Countyxxxiii the court granted T-Mobile‟s motion for summary judgment and ordered the county to issue a 

permit to T-Mobile for the construction of a 150-foot “monopine” pole (a pole disguised to look like a pine tree) after the county 

had denied the permit.xxxiv  The county based its written denial, in part, on neighborhood opposition because of aesthetic 

concerns.xxxv  That opposition amounted to the testimony of one local resident who surmised that the pine tree disguise would be 

ineffective, that property values would go down, that there would be noise and light pollution, and that another property would be 

a more appropriate site.xxxvi  The court concluded that these “aesthetic concerns” are “„generalized‟ therefore cannot form 

“substantial evidence.‟”xxxvii   

Courts have been deciding what kind of evidence is “substantial evidence” in TCA cases since 1996.  Some of their 

conclusions are very clear.  The same Northern District Court in Georgia decided in 1996 that Gwinnett County had violated the 

“substantial evidence” requirement of the TCA when its Board of Commissioners denied BellSouth a permit to erect a monopole 

after BellSouth had presented extensive documentation to support its permit application and residents opposing the permits  

expressed only “generalized concerns” which “do not constitute substantial evidence.”xxxviii  In 1998 the United States District 

Court for Connecticut issued an injunction ordering a local zoning commission to grant a special permit for reconstructing a 

church steeple which would house cellular phone antennas.xxxix  The commission denied the permit using “general criteria,” but 

had no evidence to refute the cell phone company‟s evidence.xl  In 2002 the Eleventh Circuit specifically noted that “[a]esthetic 

concerns may be a valid basis for denial of a permit if substantial evidence of the visual impact of [a] tower” is presented, but 

“citizens‟ generalized concerns about aesthetics are insufficient to constitute substantial evidence.”xli  Just as generalized 

objections to cell phone towers are not sufficient to prevent the construction of a cell phone tower, neither are mere 

“suspicions.”xlii  



Although there are many cases like the foregoing in which local governments‟ denials of permit applications for cell 

phone towers have been overturned by courts because of nothing more than conclusory assertions to support the denials, other 

cases suggest that it is not that difficult for tower opponents to prevail.  The City of Jacksonville, Florida successfully defended its 

denial of two applications by T-Mobile South to construct a camouflaged cell phone tower.xliii  Although T-Mobile presented 

“voluminous submissions” to the city,xliv the court concluded that “„generalized concerns about aesthetics‟” did not form the basis 

for the city‟s decision to deny the permit.xlv  Twenty-six residents in the immediate vicinity of the proposed tower had signed 

petitions and testified about the specific effect of a tower on their property.xlvi  They provided uncontroverted testimony that new 

subdivisions were going to be built in proximity to the tower, and buffer trees were going to be torn down.xlvii  Perhaps most 

importantly, their testimony was particularized to the particular tower in question and was not “generalized hostility to cell 

towers.”xlviii  The model offered by this case, as well as by other earlier cases,xlix indicates that the amount of evidence does not 

have to be “large or considerable,”l but merely “reasonably based upon evidence presented and not . . . upon [only] unsubstantiated 

conclusions.”li 

Although withstanding challenges to denials of applications for cell phone tower permits is not necessarily difficult, local 

governments and their resident constituents often do such a poor job of presenting their cases because they are lay people with 

limited resources fighting cellular phone companies that have professionals making their case.  Nevertheless, all this litigation is a 

tremendous waste of time and money.  If seamless cell phone service is a general community benefit, it is unreasonably delayed by 

litigation which has to be paid for by taxpayers and cell phone ratepayers.  Much of the opposition could be eliminated if cell 

phone companies offered to pay, not only the owner of the property on which the tower will be constructed, but also neighboring 

owners affected by a view of the tower.  To reduce disputes and litigation, the telecommunications industry could also learn some 

lessons from energy companies developing wind farms and vice versa. 

 

III.  WIND FARM SITING DISPUTES 

 

A.  Background 

 

Just as the TCA in 1996 encouraged the development of cell phone service, the federal Energy Policy Act of 1992lii 

encouraged the growth of renewable energy, including wind power, not by limiting state and local regulation, but by providing a 

production tax credit that was a substantial incentive for wind farm investors.liii  The tax credit has been regularly renewed through 

successive acts of Congress, and it has made wind power economically attractive to investors in the United States.liv  Presidents 

(George W.) Bush and Obama continued the federal push to have more of U.S. energy needs met with wind power.lv  In President 

Obama‟s first prime-time news conference, he mentioned that the federal government‟s stimulus package would include direct 

investment in energy that would create jobs building wind turbines.lvi  In February  the President signed the American Recovery 

and Reinvestment Act of 2009 which provided $16,800,000,000 for energy efficiency and renewable energy projects.lvii  Of that 

amount, $118,000,000 will support development of wind energy.lviii  The Department of Energy will provide $45,000,000 for the 

private sector to research and test next generation wind turbine drivetrain systems; $14,000,000 for the private sector to develop 

lighter weight, advanced materials for turbine blades and for other advances in materials; $24,000,000 for consortia of universities 

and private industry to establish research and development programs focusing on wind energy problems; and $10,000,000 for its 

own National Wind Technology Center in Colorado.lix  The Massachusetts Wind Technology Testing Center will receive 

$25,000,000 to create the nation‟s first commercial large blade test facility which will allow tests of blades longer than fifty 

meters.lx  Currently, those tests are being done in Europe but cannot be done in the United States, so U.S. companies are at a 

disadvantage.lxi  

Although the drop in oil prices and the difficulty in securing financing in the beginning of 2009 has caused some 

alternative energy projects in the United States to be delayed, European and Asian wind power companies are entering the U.S. 

market.lxii  Vestas Wind Systems, a Danish company that is the world‟s largest manufacturer of wind turbines, is firing workers in 

Europe but is planning on spending $1,000,000,000 to build six factories in Colorado and a research center in Houston, creating 

4,000 U.S. jobs by the end of 2010.lxiii  Siemens, a German company, is opening a $50,000,000 turbine-parts factory in Kansas.lxiv  

The Spanish company Gamesa, the second largest turbine manufacturer in the world, opened a turbine production plant in Iowa in 

2008.lxv  The Indian company Suzlon will be providing the wind turbines for a Duke Energy wind farm project in Cheyenne, 

Wyoming.lxvi  In fact, through 2008 the growth of wind energy capacity in the United States has been quite substantial so that by 

the beginning of 2009, the wind industry was producing 25,170 megawatts of generating capacity, enough to supply almost seven 

million homes.lxvii 

In the case of cell phone towers, government involvement has generally meant the federal government encouraging their 

construction, local governments (urged by local residents) impeding construction, and states being largely absent from the fray.  

State governments have, in contrast, been very active in supporting the construction of wind turbines.lxviii  Every state has at least 

one program providing incentives to create renewable energy projects, including wind power, and many states have many 

programs.lxix  Programs include net metering which allows customers to offset their own utility company consumption by having 

their electric meters turn backwards when they are generating electricity in excess of their own demand;lxx personal and corporate 

state tax credits; prohibitions on residential covenants that prohibit wind turbine installations; and grants programs.lxxi  States have 

also provided guidelines for local governments to use for permitting wind energy facilities describing standards for safety, 



construction, visual appearance, setbacks, noise, road repair, shadow flicker,lxxii ice throw, blade shear, insurance, site restoration, 

abandonment, and dispute resolution.lxxiii  In providing financial incentives and guidelines, states have recognized that the two 

chief obstacles to the development of wind power projects is financing and local objections.lxxiv 

 

B.  Wind Farms –  Local Objectors  and Supporters 

 

1.  Objectors 

 

A wind energy project Duke Energy proposed for Nevada in December  2008 is instructive as a view on early local 

reactions to such proposals.  Nevada currently has no operating wind power projects.lxxv  Duke Energy proposed a 370-megawatt 

wind farm with 161 wind turbine generators on public lands just east of Searchlight, Nevada, about an hour outside of Las 

Vegas.lxxvi  The wind farm would produce enough electrical energy to serve more than 100,000 homes.lxxvii  The turbine blades, on 

262-foot tall towers, would reach 415 feet in the air, and the project would require new access roads, transmission lines, 

substations, switchyard, maintenance building, and meteorological masts to measure wind speed, all to be located on 24,000 acres 

of public land.lxxviii  At the start of the regulatory review process, which will probably take about two years, the Nevada Bureau of 

Land Management announced three public meetings in Searchlight and surrounding towns and encouraged the public to submit 

oral or written comments.lxxix  By the time of the first meeting, Duke Energy had agreed to move some of the proposed turbines in 

response to residents‟ complaints.lxxx  At the meetings, local residents complained that the turbines would be “ugly, noisy and 

deadly to wildlife,” especially blackhawks and bats.lxxxi  They worried that the wind farm would confuse airport radar systems,lxxxii 

that ice shards would be thrown by the blades and injure people,lxxxiii and that they would lose “their view, property values, 

wildlife, access to public lands, and quiet place to retire.”lxxxiv  In on-line comments in response to a news article about the 

meeting, people from Las Vegas wrote in support of the wind farm noting that the United States was running out of oil and was too 

dependent on foreign oil and that their electric bills were too high.lxxxv  A Searchlight resident wrote that more than a hundred local 

residents were at the meeting, and everyone who spoke was against the wind farm.lxxxvi  Many of the residents are retirees who 

moved to Searchlight for quiet and the spectacular scenery.lxxxvii  One woman said she moved to Searchlight to get away from “the 

ugly wind farm mess in Palm Springs.”lxxxviii  There is evidence that rural residents feel taken advantage of because they have to 

see and hear the turbines while city dwellers will get reduced electric rates and feel good about protecting the environment.lxxxix 

Some local objections are raised by environmentalists.  Although one of the main advantages of wind power is that it does 

not contribute to global warming as fossil fuels do, one of the frequent local objections is the negative impact wind farms can have 

on birds and bats.xc  In 2004, 4000 bats and hundreds of migratory birds were killed at a wind farm in West Virginia.xci  The wind 

farm at Altamont Pass in California experienced large numbers of bird and bat deaths.xcii  

 

2.  Supporters 

 

Cell phone and wind energy companies and some environmentalists are not the only ones on the pro-construction side of 

these disputes.  Wind farms and cell phone towers always have support in the community from those on whose land the 

installations will be constructed.xciii  Those are the people who have agreed to the construction because they are being paid, 

sometimes reaping a considerable windfall.   They may be individuals, community organizations, or local governments.  In 

Lakewood Ranch, Florida the community would get $750,000 over thirty years to allow the installation of a 150-foot cell phone 

tower.xciv   In Monterey Park, California, the city would get $30,000 per year per site for allowing T-Mobile to construct two cell 

phones in city parks, one disguised as a pine tree, the other disguised as a clock tower with a Japanese pagoda theme.xcv  A typical 

farmer in a rural area can expect to earn royalties of between $3000 and $5000 a year per wind turbine.xcvi  That is not an 

insubstantial amount of money, particularly in the current economic climate, and when one farmer may host multiple turbines.  

Although the turbines may be 300 or 400 feet in height, they may require a space of only fifteen feet without vegetation, so 

farmers can still use their surrounding land for grazing and other farming activities.xcvii    

In Colorado, Kansas, New Mexico, and Wyoming, some landowners are pooling their land to form wind associations that 

market the land to wind energy companies.xcviii  They approach dozens of companies looking for the best price and then share the 

proceeds of their contracts with everyone in the association, including those that do not have turbines on their property.xcix  

Royalties could be hundreds of thousands of dollars a year.c 

Rock Port, Missouri has become the first community in the United States to be powered completely by wind.ci  It has four 

turbines that provide more electricity than the 1300 residents can use.cii  Residents are enthusiastic about the turbines because they 

will keep energy costs down and, they hope, stabilize their economy, encourage good jobs and, ultimately, keep the town‟s young 

people from moving away.ciii 

Perhaps the most enthusiastic wind farm proponents are in Texas which has the most installed wind power in the nation.civ 

 Wind farms have become a major source of rural economic development.cv   In Nolan County, for example, property values 

doubled in a few years, and they estimate that they had another twenty-five percent increase in 2008.cvi  Local businesspeople 

describe themselves as being in a “bubble” insulated from the rest of the economy.cvii  One rancher has seventy-eight turbines on 

his property for which he is paid $500 a month apiece, and he expects to get seventy-six more.cviii   

                                                                              



IV.  NIMBYS 

 

NIMBYs have not been so fortunate.  They see themselves as involuntarily giving but getting nothing in return.  In light 

of the benefits of cell phones and wind energy, it would be easy to dismiss NIMBYs as selfish spoilsports, but practical good 

policy requires a more nuanced approach.  First, NIMBYs cost money and time; second, they are not necessarily wrong; and third, 

many times they can be accommodated without forgoing the towers or turbines.  The primary motivators for tower and turbine 

NIMBYs is a fear of a loss in property value and in aesthetic enjoyment.cix   

 

A.  Property Values 

 

There is research and anecdotal evidence that both supports and negates the loss of property values.  Confirming the facts 

in any particular case is difficult because the problem is so geographically specific; it is not conclusive to analogize from a study in 

one location to a dispute in another.  The practical result of this difficulty is that NIMBYs will not be convinced that their property 

will not be worth less if it suddenly faces a wind farm or a cell phone tower.  There have been many studies in this country and 

others that have attempted to quantify the costs to local residents of the presence of wind farms, but overall they have been 

inconclusive and their methodology has been questioned.cx 

In 2005 researchers in New Zealand did surveys and market sales analyses and, using multiple regression analysis in a 

hedonic pricing frameworkcxi to measure the impact of proximity to cell phone towers, concluded that towers have a negative 

impact on prices of homes in the areas studied.cxii  A survey result about which the researchers could only speculate was that their 

control group respondents were much more concerned about the effect a tower would have on aesthetics and property values than 

were their case study respondents who live in communities with cell phone towers.cxiii  More than sixty percent of case study 

respondents were not worried about cell phone towers affecting aesthetics or property value, and only thirteen percent were 

worried a lot about those issues.cxiv  On the other hand, among the control group, almost half were worried a lot about those 

issues.cxv  The researchers guessed that the indifference of many case study respondents may be due to their not having their 

neighborhood towers visible from their homes or their fear that an admission of concern about the towers would make their 

property values decline.cxvi 

A similar study was done in Florida in 2007 analyzing single-family homes sold in Orange County between 1990 and 

2000.cxvii  Results indicated that after a tower was built home prices decreased by a little more than two percent on average (an 

effect that was statistically significant but very small), and the decrease lessened as the distance from the tower became greater, 

becoming negligible at about 656 feet.cxviii 

A hedonic pricing study was also done in the United Kingdom in 2007 to assess the impact of wind farms on home 

prices.cxix  It was inconclusive, the authors surmising perhaps because of the unavailability of property specific data.cxx  They also 

noted that property stigma caused by the visibility of installations like wind farms and cell phone towers can reduce property 

values but the effect is hard to quantify because it is created by perceptions that can change in response to portrayals in the media, 

the passage of time, and a person‟s specific relationship to the property in question.cxxi   

A survey by the Royal Institution of Chartered Surveyors of its members in 146 countries found that sixty percent 

believed that wind farms decrease the value of homes when they can be seen from the homes.cxxii  Forty percent  believed there 

was no negative price impact on residential sales prices.cxxiii  Sixty-three percent thought there was no negative impact on the sales 

prices of agricultural land.cxxiv  Generally, survey respondents believed that the greatest negative impact on home prices occurred 

when the wind farm was in the planning, application, and construction stages, and that the negative impact lessened over time as 

the specific attributes of a project became known.cxxv 

A 2008 study in Western Australia indicated that although the majority of respondents were in favor of wind farms, they 

did not want to live near (within one to five kilometers) a wind farm.cxxvi  Thirty-eight percent of survey respondents said they 

would pay one to nine percent less for their property because of a nearby wind farm.cxxvii 

 

B.  Aesthetics 

 

 A study in Denmark, one of the world leaders in generation of wind power, indicated that although both local people 

who lived near wind farms and the general national population favor offshore wind farms, local people were less favorably 

inclined toward them.cxxviii  Moreover, people who lived near the Nysted wind farm in the North Sea that was only about six miles 

offshore were more critical than those who lived near Horns Rev, an eighty-turbine wind farm in the North Sea that is between 8½ 

and 12½ miles offshore.cxxix  The study showed that people were willing to pay for future wind farms to be far enough away from 

shore so that their visual impact would be significantly reduced.cxxx  Nysted residents also had a higher willingness to pay to have 

the turbines moved out of sight completely.cxxxi  

 

1.  Cape Wind 

 

A classic example of aesthetic objections to a wind farm project are those associated with the proposed Cape Wind 

project off the Cape Cod coast.  The project, developed by Energy Management, a U.S. company, involves the installation of 130 



wind turbines in Nantucket Sound about six miles from shore.cxxxii  Legal wrangling over the project has been ongoing since 2001 

when the project was first proposed, and it has been highly publicized because of the list of the project‟s opponents.  The main 

opposition has come from the Alliance to Protect Nantucket Sound whose members include Senator Edward Kennedy (who has a 

home from which the turbines would be visible), former Massachusetts Governor Mitt Romney, former Massachusetts Attorney 

General Tom Reilly, and Congressman William Delahunt.cxxxiii  Objections include danger to seabirds and migrating songbirds, 

risks to fisherman and vessels of all sorts in navigation channels, interference with radar systems, and mostly, damage to views 

and its concomitant effects on tourism and the wilderness experience.cxxxiv   

It is easy and obvious to belittle the objections of property owners concerned about scenery, especially when they are 

wealthy and powerful, and when the environmental advantages of wind energy would benefit the community at large.cxxxv  It is, 

however, counterproductive to allow litigation to keep projects from moving forward instead of realistically dealing with the 

objections even though costs of the project will increase.  In May 2009 a Barnstable, Massachusetts Superior Court judge 

dismissed the Town of Barnstable‟s suit against Cape Wind holding that the town had failed to exhaust its administrative remedies 

in arguing that the Massachusetts Energy Facilities Siting Board could not issue a permit to Cape Wind because the Cape Cod 

Commission had exclusive jurisdiction over permits for the transmission lines needed for the wind farm.cxxxvi   As the judge noted, 

the case is, of course, not over, because the town can wait for the siting board‟s final decision and then challenge it in the 

Massachusetts Supreme Judicial Court.cxxxvii  There are other lawsuits pending including two against state agencies, the Office of 

Energy and Environmental Affairs and the Office of Coastal Management, that ruled in favor of Cape Wind.cxxxviii   

Those objecting to the Cape Wind project and other offshore wind farms have suggested moving the turbines further from 

the coast line.cxxxix  Cape Wind has responded that the technology is not available to have the turbines further away.cxl  Although it 

is beyond the scope of this article to judge the technological and economic feasibility of moving the turbines far enough offshore 

to satisfy Cape Wind opponents, it is the dispute itself that can be instructive for future wind power developers. 

 

2.  Deep-Water Wind 

   

The difficulties associated with further-from-shore, deeper-water (greater than thirty meters) turbines have been well-

documented.cxli  Nevertheless, there are enough deep-water projects moving forward and enough information about adapting 

existing technologies to keep Cape Wind opponents litigating and delaying.  In June 2008 the Norwegian oil and gas producer 

StatoilHydro and Germany‟s Siemens announced that they were partnering to install the first commercial-scale deep-water turbine 

in the North Sea off the coast of Norway by the fall of 2009.cxlii  The turbine will be floating in more than two hundred meters of 

water on a conventional oil and gas platform.cxliii  The appeal of this project is that it relies on mature technologies that have been 

well tested.  StatoilHydro has agreed that deep-water wind power is now very expensive but expects that some of the cost will be 

defrayed by stronger and more consistent winds that keep the turbines turning and generating more hours of electricity.cxliv  Wind 

blowing ten meters per second can generate five times as much electricity as wind blowing half as fast, but turbines at sea can cost 

at least fifty percent more than those built on land.cxlv  

Blue H, a Dutch company, has also adapted oil rig platforms to support wind turbines.cxlvi  In 2007 it launched its first 

platform off the coast of Italy, and it is now constructing its first commercial platform for an offshore wind farm twenty kilometers 

from the coast of Puglia in water at least one hundred meters deep.cxlvii  In contrast, Sway, a Norwegian company, has developed 

an entirely new technology based on floating towers to support the turbines.cxlviii  Sway states that its purpose is to overcome the 

economic and aesthetic arguments against wind power.cxlix  The Norwegian power utility Lyse has invested $6,000,000 in Sway.cl  

If Sway‟s floating towers are successful, Lyse plans on constructing a deep-water wind farm by 2015.cli  A Lyse spokesperson has 

noted that the large amount of electricity that could be produced will probably be more important then the price and that the 

European Union will have to develop an economic model to make renewable energy feasible.clii  One estimate of costs indicates 

the following.  A land turbine producing 2.5 megawatts of electricity costs about $4,000,000 including installation but not 

including the cost of leasing the land.cliii  A 2.5 megawatt turbine in shallow water costs about $5,000,000 to $7,000,000.cliv  A 

Sway turbine will produce at least 5 megawatts and will cost $20,000,000 installed including the cost of the cable connecting the 

turbine to land twenty miles away.clv  The Sway turbine is supposed to produce 22,000,000 kilowatt hours a year, whereas a 

similar land turbine would produce 15,000,000 kilowatt hours.clvi  Considering the costs of maintenance and amortizing the capital 

costs over twenty years, the electricity cost would be approximately nine cents per kilowatt hour.clvii  For general comparison 

purposes, the state of Oregon has estimated the wholesale cost ( in cents per kilowatt hour) of generating electricity in the Pacific 

Northwest from renewable sources: natural gas, 2.7; hydroelectric, 1.1 to 7.0; geothermal, 5.2 to 6.5; wind, 5.3 to 8.1; solar 

thermal, 8.6; solar voltaic, 19.4 to 23.6.clviii  In downstate New York, wind power can cost 2.5 cents more than electricity generated 

by other means which costs about thirteen or fourteen cents a kilowatt hour.clix 

Paul Sclavounos, professor of mechanical engineering and naval architecture in the Department of Ocean Engineering at 

MIT, has said that the technology for deep-water turbines is available; keeping costs down is the remaining obstacle.clx  He 

predicts that the deep-water wind turbine industry will be flourishing by about 2013.clxi  Most experts agree that the industry will 

be successful, although some think it will take longer than that.clxii 

In the meantime, not far from Cape Wind, plans for a $1,500,000,000 wind farm project off Block Island in Rhode Island 

are proceeding.clxiii  Learning from the Cape Wind experience, Deepwater Wind, the company chosen for the project, has spent 

millions of dollars on environmental impact studies, and the state is using academic scientists to do extensive studies to determine 



the best sites for the turbines.clxiv  Deepwater claims that it is able to use offshore platform technology proven in the oil and gas 

industries to build wind farms far enough off shore to be invisible from land.clxv  Deepwater‟s web site acknowledges “coastal 

community resistance to offshore wind development; understandably, people simply don‟t want to look at wind turbines from their 

beachfront homes.”clxvi  Deepwater claims it can “create abundant energy without harming the environment or degrading the 

beauty of our natural landscapes.”clxvii   The extensive Cape Wind web site addresses opponents‟ calls for moving their 

proposed turbines further offshore with a couple of three-year-old articles that compare deep-water turbines to photovoltaic cells 

that “have existed since the early 1900s and have yet to evolve into competitive large-scale energy sources.”clxviii  With all the 

activity involving deep-water wind power, it is easy to see why Cape Wind opponents would not find the developer‟s dismissal of 

its possibility persuasive, whether or not it is accurate.  As long as they can afford it, unconvinced NIMBYs will be litigating and 

delaying.   

 

C.  NIMBY Cases 

 

In spite of a lack of general quantitative evidence that wind farms have a negative impact on homeowners, NIMBYs 

continue to believe that they do as indicated by the time, energy, and resources they are willing to spend in pursuing litigation to 

stop their construction.  They have pursued cases all across the country using a variety of causes of action to prevent the 

construction of wind farms.   

 

1.  Constitutional Claims 

 

In upstate New York, residents attempted to have the court annul final approval of an environmental impact statement 

created in support of a proposed wind farm by claiming that the approved setback requirements would amount to a de facto 

constitutional taking.clxix  The court decided that the wind farm would be located on land owned by the developer and that the 

setbacks would not restrict neighboring property owners and, therefore, with no direct encroachment on private property even 

though its use might be impaired, no constitutional taking.clxx  Also in upstate New York, property owners brought court 

proceedings to annul the Prattsburgh town board‟s decision to assert eminent domain over parts of their property to create 

easements so the developer of a wind farm could run underground electric lines.clxxi  The court concluded that the property owners‟ 

claims about the town supervisor‟s alleged conflict of interest did not raise an issue of deprivation of constitutional rights, and the 

town board‟s findings that the condemnation would lead to jobs and possible economic development constituted a sufficient basis 

for concluding that the condemnation would benefit the public.clxxii  Controversy about this wind farm project had been going on 

for six years, since 2003.clxxiii  When the property owners were unsuccessful in the Appellate Division on their constitutional claim, 

they immediately filed suit in New York‟s Supreme Court (the trial court) arguing that the conflict of interest violated New York 

statutes, and they lost again with the court concluding that although the town supervisor did receive some money from the wind 

farm developer for his work as a real estate broker, it was not likely that the commission influenced his vote to condemn their 

property.clxxiv  

In 2006 in Manitowoc County, Wisconsin, local residents unsuccessfully raised due process issues in opposition to a 

conditional use permit  granted for the construction of a forty-nine-turbine wind farm.clxxv  Residents called the town board‟s 

hearing process “arbitrary and capricious” because speakers were limited to five minutes each, but the presenter on behalf of 

Navitas Energy, the owner of the wind farm, was given much more time than that.clxxvi  The court noted that at least sixteen 

residents spoke against the wind farm at the hearing, and there was nothing unreasonable about the time limit or the way it was 

applied.clxxvii  The following year, Navitas proposed construction of a 40-turbine wind farm in El Paso, Illinois.clxxviii  After being 

stymied for a year by hundreds of angry citizens at county board meetings, Navitas hired Saint Consulting Group to neutralize 

opposition.clxxix  Saint is a $30-million-a-year public relations and political firm, employing many former campaign managers, that 

is currently involved in 135 controversies in the United States, Canada, and the United Kingdom.clxxx  Its clients are developers 

like Navitas trying to get a project built or businesses trying to eliminate a competitor‟s project.clxxxi  For Navitas, Saint held a kite-

flying event in a park, distributed pinwheels to children at a parade, and disparaged protestors as carpetbaggers.clxxxii  In 2008, the 

county board voted in favor of Navitas‟ wind farm and construction is expected to start in 2010.clxxxiii   

 

2.  Local Property Ordinance Claims 

 

Following the Manitowoc/Navitas case, Manitowoc County enacted a moratorium on granting permits for wind farms and 

then enacted a revised wind energy system ordinance.clxxxiv  Emerging Energies applied for a conditional use permit to build a 

seven-turbine wind farm under the old ordinance.clxxxv  On application of opponents of the wind farm, the circuit court ordered the 

board of adjustment to consider the application under the revised rules.clxxxvi  Emerging Energies brought a declarative judgment 

action challenging the new ordinance as violative of a state statute limiting the restrictions a county can put on a wind energy 

system.clxxxvii  The Wisconsin Court of Appeals held that Emerging Energies‟ case was not ripe because its application had not yet 

had restrictions put on it nor had it been rejected.clxxxviii 

In Massachusetts, residents abutting a wind farm were successful in having a building permit revoked for two 

meteorological towers associated with a wind farm.clxxxix  The towers were monopoles of 165 and 130 feet although Princetown 



bylaws set a structure height limit of 35 feet.cxc  The local zoning board and wind farm company argued that the towers fell under 

the bylaw exemption for public buildings.cxci  The court held that the towers were not public because they were owned by CEI, a 

private corporation , and they were not buildings.cxcii  The towers also did not fall under an exception for “towers,” because under 

the bylaws the only towers that were protected were ones “carried above roofs,” not freestanding ones.cxciii 

In Pennsylvania, local residents attempted to overturn the county planning commission‟s conditional approval of a 124-

turbine wind farm by arguing that the developer, AES,  was not a proper “applicant” under the local planning code because AES 

was not a “landowner” as required.cxciv  AES had executed and recorded with the county recorder of deeds option agreements to 

lease over 4,000 acres in Tioga County.cxcv The court agreed with AES that although its future interest did not make it a  

“landowner,” the actual landowners conferred the necessary property interests through the option agreements to make AES a 

proper applicant.cxcvi 

 

3.  Notice Claims 

   

In Maryland, residents opposing a wind farm consisting of sixty-seven turbines argued that they were interested parties 

because the proposed wind farm would adversely affect their property values and, therefore, they should have received personal 

notice of the Maryland Public Service Commission‟s hearing on Clipper Windpower‟s application to build the wind farm.cxcvii  The 

court concluded that the relevant Maryland statute required only notice to interested persons, not personal service; moreover the 

residents had failed to exhaust their administrative remedies before seeking a declaratory judgment in court.cxcviii 

 

4.  Nuisance Claims 

 

Residents with homes near proposed wind farms have also tried to stop their construction by claiming they were private 

nuisances.  A private nuisance “is a substantial and unreasonable interference with the private use and enjoyment of another‟s 

land.”cxcix  Several homeowners within two miles of a proposed 200-turbine wind farm in West Virginia asked the court to enjoin 

the construction because it would create a private nuisance.cc  The residents complained about noise, light flicker, ice throws, and a 

reduction in property values.cci  The Supreme Court of Appeals in West Virginia asserted the importance of the interests of nearby 

landowners when the Public Service Commission is balancing interests in deciding on which projects may proceed.ccii  The court 

held that noise alone may be a nuisance depending on “time, locality and degree,” and light flicker that creates an eyesore when 

combined with other interferences to the enjoyment of property may be abated as a nuisance.cciii  The court also held that merely 

rendering a neighboring property less valuable will not constitute a nuisance but, when combined with other interferences, it too 

can be abated as a nuisance.cciv 

In Texas, plaintiffs also brought a lawsuit against a wind farm operator based on nuisance.ccv  Like the West Virginia 

homeowners, the Texas plaintiffs complained about noise and light flicker and argued that when those factors exist, visual impact 

or aesthetics should also be considered as a condition that creates a nuisance.ccvi  The Texas Court of Appeals went to some lengths 

to explain that Texas courts have not found a nuisance merely on the basis of aesthetics, that is, because an “annoyance” is 

“„unsightly or disfigured‟ or “„unpleasant to the eye.‟”ccvii The court noted the plaintiffs‟ “consistent theme” of 400-foot-tall 

turbines diminishing scenic beauty and enjoyment of their property and concluded  that it was their emotional response to the 

turbines that caused their nuisance and, under Texas law, that was not sufficient to sustain a nuisance claim.ccviii  The court‟s 

opinion suggests that the plaintiffs emphasized the wrong things in their testimony, dwelling on their bad feelings about having 

their views interrupted instead of on the turbines‟ blinking lights, shadow flicker, and noise.  The court described successful 

nuisance actions that generally involve “invasion of a plaintiff‟s property by light, sound, odor, or a foreign substance.”ccix  

Certainly, turbines‟ light flicker inside nearby homes during the day and noise whenever the turbines are turning would constitute 

more than aesthetic-based complaints and be actionable in Texas as they were in West Virginia.   

 

5.  Other Claims 

 

In California it was not NIMBYs but a wildlife protection association that attempted to stop the operation of the very 

large wind farm in Altamont Pass by claiming that the operators were violating the public trust doctrine.ccx  The California court 

held that the public trust doctrine requires the state “„to preserve and protect the public‟s interest in common natural resources,‟” 

including wildlife.ccxi  The association sued the wind farm operators claiming that their more than 5,000 wind turbines had killed 

about 25,000 raptors including more than 1,000 golden eagles.ccxii  The court held that although any member of the public, 

including this association, has standing to raise a claim of harm to the public trust, the claim has to be against the governmental 

agencies charged with protecting the public trust, e.g., the county that authorized the wind farm or the department of fish and game 

that is responsible for protecting natural resources, not against the operators of the wind farm.ccxiii 

In Texas another environmental group attempted to stop the construction of a wind farm on land adjoining the Laguna 

Madre, an environmentally sensitive long, shallow bay between the Texas mainland and Padre Island.ccxiv  The group, Coastal 

Habitat Alliance, claimed that it was being deprived of its rights under the federal Coastal Management Act of 1972 (CMA) and 

the Texas Coastal Management Program.ccxv  The CMA offers financial and technical assistance to states that create a management 

program for coastal land and water use that includes provisions for protecting wetlands and planning for energy facilities that may 



affect the coastal zone.ccxvi  In its lawsuit, the Alliance claimed that the wind farm developers and the relevant state agencies 

violated the CMA and the Texas Program by not holding public hearings or conducting appropriate environmental reviews on the 

wind farm project.ccxvii  The federal court dismissed the case holding that the statutes did not confer a private right of action on 

private parties.ccxviii 

Other homeowners in California and New York and in a number of other states have used the courts in their attempts to 

stop the construction of wind turbines, usually unsuccessfully.ccxix 

 

V.  RESPECTING NIMBYS TO ELIMINATE LITIGATION AND DELAY 

 

Some social scientists explain that NIMBY behavior is based on one of three motivations: ignorance or irrationality, 

selfishness, or prudence.ccxx  Another commentator describes NIMBYs as democratically forcing consideration of a variety of 

options, protecting property values, and even helping to maintain forces for development.ccxxi Which ever one, or combination, 

explains NIMBY objections to cell phone towers and wind farms, developers of these projects would be served well to address 

them early in their planning processes.ccxxii 

 

A.  Paying to Eliminate Litigation and Delay 

 

Costs associated with fighting wind farms is an issue in other countries, as well as in the United States.  In England as in 

the United States, property owners are concerned that their local governments do not have the resources to defend in court their 

decisions to refuse a permit for a wind farm when applicant companies appeal.ccxxiii  All this litigation results in additional delay 

and cost in achieving the goal of having renewable energy sources replace reliance on fossil fuels.  Another source of delay arises 

from local communities enacting temporary moratoriums to give themselves time to develop the expertise to understand 

appropriate siting and safety issues.ccxxiv  Maine produces more wind energy than any other state in New England, but its residents 

have not become inured to the presence of wind farms, and towns continue to enact moratoriums to avoid “devaluation, blight, 

issues affecting public health and welfare, and environmental degradation” in response to applications for wind farm permits.ccxxv  

Other towns, including about a dozen in New York State such as Italy, Malone, Naples, and South Bristol have gone further and 

banned wind farms completely,ccxxvi an action that would be impermissible for cell phone towers because of the TCA. 

One older study conducted in Denmark suggests a solution to the problems of litigation, cost and delay.  Denmark for 

many years has been, and continues to be, the world leader in wind power.ccxxvii  The Danish wind turbine industry has a forty 

percent share of the world market, and twenty percent of Danish electric production comes from wind.ccxxviii  The study, conducted 

in 1996, evaluated the costs from the visual effect and noise of windmillsccxxix and the willingness of people living near wind 

turbines to pay to get rid of them.ccxxx  One hundred and two wind turbine installations were studied.ccxxxi  The study indicated that 

on average eight homes were affected by a single turbine, six homes by a cluster of turbines, and twelve homes by a wind 

farm.ccxxxii  Of the residents in those homes, thirteen percent considered the turbines a nuisance.ccxxxiii  The costs of this nuisance, 

when calculated on the basis of residents‟ willingness to pay to remove the turbines, averaged about $250 a year.ccxxxiv  A second 

part of the study compared prices of similar houses close to a single wind turbine, close to a wind farm with twelve turbines, and 

farther away.ccxxxv  Homes close to a single turbine were approximately $4000 cheaper than other similar houses, and homes close 

to a wind farm were approximately $24,000 cheaper, suggesting that buyers are willing to pay more not to be close to a wind 

turbine.ccxxxvi  Overall, the study showed that although there are costs associated with the negative perceptions of living close to 

wind turbines, they are relatively small compared to all the other costs of creating wind farms.ccxxxvii  On the other hand, the costs 

to a few households are considerable and, therefore, it is understandable that those residents would fight the installation of wind 

farms.ccxxxviii  When you consider that those who live the very closest to wind farms, that is, those on whose property the turbines 

are actually located, do not consider them a nuisance at all (because they are being paid), a clear answer is that other nearby 

residents should be paid too.ccxxxix 

Wind farms use the resources of the owners of the properties on which the turbines and auxiliary structures are actually 

located; those owners get paid and are happy with the arrangement.  (If they were not, the wind farms would have to go 

elsewhere.)  Neighbors, not chosen to host the physical presence, get nothing, although the impact of the turbines on them is not 

that different from that of their windfall-grabbing neighbors.  It is obvious why this arrangement has created some very litigious 

people.  A local resident in Stutsman County, North Dakota where the zoning board is drafting a wind zoning ordinance, has 

suggested that wind farm companies should pay into a pool which would distribute twenty-five percent to the owner of the 

property on which the turbines are actually located, and the rest to the surrounding landowners who experience visual and noise 

impacts.ccxl  This exact formula may not be workable, but the idea of paying the potential NIMBYs is a good one. 

In fact, some wind farm developers have started to do just that.  In Cloud County, Kansas, a county commissioner has 

noted how accepting her community has been of wind farms unlike what has happened in other parts of the state.ccxli  Perhaps the 

acceptance of Horizon Wind Energy‟sccxlii project that features turbines larger and more powerful than those in the rest of the state 

extending across 20,000 acres of farmlandccxliii is based on the company‟s offer to pay each landowner twenty dollars per acre 

annually for land within the 20,000 acres of the wind farm that does not have a turbine located on it.ccxliv  Owners of land with 

turbines on it will be paid six dollars per acre per month plus a quarterly payment per turbine.ccxlv  In addition, all sixty-seven 

landowners participating in the project will receive a percentage of the profits based on the power purchase agreement with the 



utility company, Westar Energy.ccxlvi  Keep in mind that the average landowner in the project owns 300 acres. 

 

B.  Using a Quechee Test to Eliminate Litigation and Delay 

 

NIMBYs generally cite aesthetic concerns to explain their opposition to cell phone towers and wind farms.  Often those 

concerns are viewed as frivolous in comparison to the benefit to the broader community served by cell phones and renewable 

energy.   What is not frivolous is the money and delay caused by NIMBY litigation to end these projects and, clearly, mere name-

calling will not end the litigation.  There is precedent in the state of Vermont for judging the worthiness of aesthetic arguments that 

is instructive for resolving the NIMBY problem. 

The beauty of Vermont is an important asset for the state‟s residents and for its economy which is dependent in large 

measure on tourists.ccxlvii  This important value is recognized by a statute that requires an electric company desiring to begin site 

preparation or construction of an electric generation or transmission facility to first apply to  the State Public Service Board for a 

certificate of public good (CPG) demonstrating the Board‟s conclusion that the project “will promote the general good of the 

state.”ccxlviii  Among the statutory requirements for the issuance of a CPG is that the project will not “have an undue adverse effect 

on [a]esthetics, historic sites, air and water purity, the natural environment and the public health and safety.”ccxlix  In determining 

whether a project will have an undue adverse effect on aesthetics, the Board uses the so-called Quechee test that has two parts: 

first, the factfinder determines whether the “project will have an adverse impact on scenic and natural beauty;” second, if the 

answer is yes, the factfinder must determine if the impact will be “undue.”ccl  There are three ways an adverse aesthetic impact can 

be “undue”: if “it violates a clear, written community standard intended to preserve the aesthetics or scenic natural beauty of the 

area;” or if “it offends the sensibilities of the average person;” or if the project applicant has not taken reasonable mitigating steps 

“to improve the harmony of the proposed project with its surroundings.”ccli  It is the second “undue” factor that would take 

NIMBYs‟ objections to cell phone towers and wind farms into consideration, and the third “undue” factor could suggest a means 

for developers to overcome objections.   

The Supreme Court of Vermont‟s opinion in In re Halnoncclii is instructive in indicating how the Quechee test could be 

used to balance fairly the interests of local residents in protecting their quality of life and the interests of the greater community in 

cell phone coverage and renewable energy.  Halnon wanted to install a wind turbine net metering system on his sixty-two-acre 

property, and so he applied to the Vermont Public Service Board (PSB) for a CPG.ccliii  His neighbors objected on the grounds of 

the project‟s negative aesthetic impact.ccliv  Halnon‟s proposed single turbine had a 100-foot tower and 23-foot blades and would 

be located 450 feet from the neighbors‟ home, directly in their view of the Green Mountains.cclv   The PSB denied Halnon‟s 

application after applying the Quechee test.cclvi  The court quoted the test and agreed that the adverse aesthetic impact was “undue” 

because Halnon failed to take mitigating steps to make the turbine more harmonious with its surroundings and that its location 

would “offend the sensibilities of the average person faced with a similar situation.”cclvii  The court also noted that the PSB had 

balanced all policy considerations including the Vermont Legislature‟s intent to encourage renewable energy, and it upheld the 

PSB‟s denial of Halnon‟s permit.cclviii 

   Some of the scenic resources that the Vermont PSB has considered particularly worthy of protection have been 

panoramic scenes with open grasslands, streams and farm buildings in the foreground combined with distant mountains and bodies 

of water, ridgelines and mountaintops, shorelines of lakes and riverbanks, open space and farms, rural/residential/agricultural land 

use with only minor commercial businesses.cclix  Adverse elements include anything that blocks the view of a scenic point of 

interest, new developments that violate principles of scenic beauty, substantial commercial development, noise that interferes with 

peace and quiet.cclx   

Application of the Quechee test to NIMBYs complaints about cell phone towers and wind farms would encourage cell 

phone and wind energy companies to put mitigation of their projects‟ undesirable effects on their neighbors as a major priority in 

preparing their plans, not as an afterthought they are forced into by threats or the fact of litigation.  

 

VI.  CONCLUSION 

 

It is clear that plaintiffs in cell phone tower and wind farm cases are not being paid anything for their unappealing 

proximity, and people who are being paid by cell phone and wind farm companies are not suing.  The conclusion is obvious: those 

burdened by large installations that benefit the larger community should be paid to bear the increased burden.  Companies 

constructing these facilities should also take aesthetic considerations into account in their initial planning, and they should involve 

the local community in the earliest stages so that the costs of making location adjustments are not increased by having to redo 

plans. 
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