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I. INTRODUCTION 

 

Managing the legal process efficiently provides firms with a competitive advantage.  It is not 

surprising, therefore, that firms routinely bring law and lawyers into the strategic planning mix.
1
  Today 

legal strategies are often institutionalized in corporate compliance programs complete with legal audits, 

educational activities, and monitoring systems designed to control wayward employees.
2
  The impact of 

legal strategies can also be found in a myriad of precautionary actions taken in anticipation of legal claims, 

such as the implementation of a document retention (and destruction) policy
3
 and the design of corporate 

form contracts that address legal issues such as the choice of forum and the use of arbitration.
4
 Of course, 

corporate legal strategies are also found in decisions taken after a claim has been filed, such as the decision 

to settle or to litigate in court.
5
 

Although efficient management of the legal process can enhance economic profitability, using the 

law for private gain raises a number of potentially thorny ethical issues.  This article addresses the ethical 

issues posed by under-enforced laws, asking under what circumstances a firm may justifiably adopt a 

strategy to intentionally violate a law that is not effectively enforced.  The analysis begins with situations in 

which the lack of enforcement is independent of any actions taken by the firm and then turns to situations 

where a firm’s actions affect the likelihood that its legal violation is detected and successfully prosecuted. 

This article contributes to a growing body of literature addressing the use of legal strategy to 

enhance firm profitability.  In particular, it offers an exploration of ethical issues that tempers potentially 

overly aggressive uses of legal strategies.  The analysis highlights the relationship between the social 

responsibilities of corporate executives and the professional responsibilities of corporate counsel.  Although 

a lawyer must be a zealous advocate for the client, a lawyer has no moral authority to authorize the client to 

engage in unethical conduct.
6
  Hence, executives cannot defer moral responsibilities to lawyers and 

notwithstanding the ethics of an adversarial process, winning-at-any-cost is not a responsible strategy.  

Ultimately, executives, working together with their lawyers, must strike a balance between aggressive 

profit seeking and moral and professional self restraint.  The article addresses how best to strike that 

balance. 

 

II. UNDER-ENFORCED (OR UNENFORCEABLE) LAWS 

 

 The following analysis focuses on the ethical obligation to obey laws that are not effectively 

enforced.  It begins with a few definitions.  It then turns to various business settings in which the question 

of under-enforced law arises.  For each setting both economic strategies and ethical considerations are 

examined.  

 

A. Definitions 

 

As used in this the article, the term ―corporate legal strategy‖ refers to a collection of decisions 

taken by corporate executives in anticipation of or in response to legal claims faced by the firm.  The 

analysis assumes that these decisions are driven, at least in large measure, by economic concerns.  For 

example, executives routinely use legal strategies defensively to reduce the likelihood and severity of the 

firm’s fines and civil liabilities.  Legal strategies can also be employed offensively to build a war chest 

useful against one’s trading partners, customers, and other corporate stakeholders. 

In discussing corporate legal strategies, the word ―law‖ will typically be used in its strict formal 

sense, essentially equating law with the legal rules embodied in judicial precedents, statutes, regulations 

and other formal legal texts together with the formal reasoning techniques needed to interpret those rules.
7
  

Strict formalists argue that proper legal reasoning involves the application of legal rules to facts with the 

outcome implicit in the logic of the formal rules themselves.
8
  The formal view acknowledges that the law 



includes flexible standards that may require an inquiry into public policy and legislative purpose; yet, the 

view also has faith in the principles of legal reasoning to guide a definitively correct legal result.
9
  In short, 

as used in this article, the law is an objective affair, defined by legal texts and the application of legal 

reasoning techniques.
10

 

Armed with the above definitions, it is now possible to define under-enforced law.  As used in this 

article, a law is said to be ―under-enforced‖ when given the firm’s legal strategies, it becomes cost effective 

for the firm to directly violate, evade, or breach the dictates of that law.  This definition is essentially an 

economic one. The law is under-enforced because there is no economic incentive to abide by its 

prescriptions.  One may obey under-enforced law simply out of habit or because one feels morally 

obligated, but it is not cost effective to obey.  In essence, the notion of under-enforced law poses a tension 

between the ethical obligation to obey law and the economic incentive to breach. 

Ultimately, this article focuses on various corporate legal strategies potentially used to exploit 

under-enforced law.  The first is called ―breach-and-pay.‖ This strategy embodies an intentional decision to 

violate law coupled with a willingness to pay the penalty associated with that breach.  Other strategies 

divide between those taken in anticipation of legal claims such as the strategic use a document retention 

policy and strategies taken in response to legal claims such as the strategic use of cost and delay to enhance 

settlement power.  Clarification and discussion of these strategies will be offered in due course.  The 

discussion begins with the strategic decision to breach-and-pay. 

 

B. The Strategic Decision to Breach-and-Pay 

 

Sometimes a firm does an assessment of its legal environment and discovers legal rules that can be 

violated with relatively little cost.  Perhaps the penalty associated with the violation is simply too light in 

comparison to the economic gains that can be achieved through violation.  It may also be the case that the 

government has elected to not enforce its own rules.  In either scenario, the firm must decide to nonetheless 

abide by the legal rule, or alternatively, to breach the rule and pay the fine. 

 

1. Illustrative Cases: Overtime Pay and Undocumented Workers 

 

The strategic opportunity to breach-and-pay comes up more often than one might think.  For 

example, an exposé in the Wall Street Journal documents the lack of enforcement with regard to overtime 

pay.
11

  It seems that labor regulations require that certain classes of workers must be paid at overtime rates 

when their work week extends beyond forty hours.
12

  Notwithstanding this law, non-compliance appears 

widespread.  Sometimes the non-compliance is coupled with a legal strategy to redefine hourly workers as 

salaried, and then to require them to do more work than can be accomplished in forty hours.  In other cases, 

the firms simply do not pay the time-and-one-half required for work beyond the forty hour limit.
13

   

The widespread instance of over-time pay violations illustrates what happens when legal penalties 

are too low.  The liability for violating the regulation is limited to back pay plus interest.  Punitive damages 

or fines in excess of strict compensation are not provided for.  Given these limitations on damages, there is 

little or no economic incentive to abide by the regulations and the strategy of breach-and-pay becomes cost 

effective. 

The strategic choice to breach-and-pay may also be seen in the hiring of undocumented workers.  

In a recent presidential debate, candidate Barak Obama quipped: ―An employer has more of a chance of 

getting hit by lightning than being prosecuted for hiring an undocumented worker.‖
14

  If this is true, it is not 

due to a lack of law.  The Immigration Reform and Control Act of 1986 states that employers may only hire 

people who may legally work in the United States (citizens and authorized visitors), and requires employers 

to verify the identity and employment eligibility of anyone hired.
15

  Apparently the rule is under-enforced.  

At the close of 2004, there were an estimated 10.5 million unauthorized immigrants in the United States;
16

 

in that year, only sixty-six firms were indicted for illegal hiring, paying a total of $45,480 in administrative 

fines.
17

  The numbers suggest widespread willingness to hire illegal immigrants, notwithstanding the law. 

The under-enforcement with regard to illegal workers has little or nothing to do with the fines 

being too low.  The under-enforcement stems from a lack of governmental will to enforce the immigration 

laws on the books.  Sometimes the lack of will to enforce law reflects the politics of the current 

administration.  For example, one administration may have a stronger proclivity to enforce immigration 

laws than another.  The formal law does not change, but the economics of violating the law changes with 



the lack of enforcement philosophy.  Yet, regardless of whether the fines are too low or if enforcement is 

lacking, sometimes it is cost effective to violate law. 

 

2. Scholarly Debate: Is a Legal Rule a ―Price‖ or a ―Prohibition‖ 

 

The strategic choice to breach-and-pay has caused a significant amount of controversy in the 

academic literature with opinion splitting into three camps – those who largely condemn the strategy as 

unethical, those who are largely sympathetic to it, and those who seek a middle ground.  Cynthia Williams 

articulates the critical view.
18

  Williams argues that most, if not all, business regulations deserve obedience 

even if the regulation is under-enforced.  She fears that an alternative view that encourages firms to pick 

and choose between which regulations to obey and which to breach erodes social cohesion and ultimately 

misinterprets the social obligations that firms owe in a democratic society.
19

  For Williams, economic 

regulations establish law as a prohibition.  She argues that one may not ethically violate a business 

regulation unless one has a sufficient moral reason to do so, and maximizing profit is not a sufficient moral 

reason.
20

 

In contrast, economists and legal writers influenced by economic reasoning tend to be more 

sympathetic to idea that legal obedience, at least with regard to some types of laws, is a matter of choice.  

For instance, with regard to contract law, writers from the law and economics tradition have articulated a 

notion of ―efficient breach‖ that has garnered widespread, if not unanimous, support from the legal 

community.
21

  According to the notion of efficient breach, there is nothing unethical about deliberately 

breaching a contract so long as the breaching party compensates the aggrieved.  In fact, breaching a 

contract when an alternative use of the committed resources becomes apparent is socially desirable.  All 

parties can be made better off with the breach than without it.
22

   

Some within the law and economics camp have extended this notion to the breach-and-pay 

strategy associated with other areas of law, particularly with regard to civil torts and various areas of 

economic regulatory laws. For example, Frank Easterbrook and Daniel Fischel pointedly defend the breach 

and pay strategy in regulatory settings.
23

  They write: ―[M]anagers do not have an ethical obligation to obey 

economic regulatory laws just because the laws exist…. [M]anagers not only may but also should violate 

the rules when it is profitable to do so.‖
24

   For such commentators, there is nothing wrong with deliberately 

violating economic regulations and then paying the penalty.  In fact, from an economic perspective, the 

practice is often socially desirable. 

Other commentators find themselves somewhere in between the polar positions taken by those 

who condemn the breach-and-pay strategy as unethical, and the most staunch defenders of the economic 

view.  For example, Steven Pepper examines the professional ethics of lawyers providing their clients with 

information that the lawyer has reason to believe will lead to unlawful behavior by the client.
25

  The client 

could be asking for information on the substance of the law, such as the limited sanctions assessed for 

failure to comply with over-time pay regulations.  Or alternatively, the client could be asking for the 

enforcement proclivities of the current administration on hiring undocumented workers.  Either type of 

knowledge could render the law under-enforced from the client’s economic perspective. 

In assessing the lawyer’s professional obligations in such settings, Pepper sees a conflict.  The 

lawyer has an ethical duty to provide information about the law to the client, but the lawyer also has a 

societal duty to help support respect for substantive law.
26

  In resolving this conflict, Pepper suggests that 

the lawyer should be influenced by the type of law in question
27

 He offers a continuum with lesser 

violations, such as civil liability for an intentional breach of contract, at one end, and criminal conduct 

involving physical harm to others on the other.
28

  Civil law rules, rules that constitute malum prohibitum, 

and rules that are not actively enforced by public officials correspond with matters that are relatively less 

serious.  A lawyer is professionally obligated to give information to the client in such settings.  By contrast, 

when the rules in question involve criminal conduct, pertain to matters that constitute malum in se, are 

actively enforced by officials, and are deemed ―morally reprehensible‖ by a clear social consensus then 

lawyer must be more circumspect.
29

 

For Pepper, much of regulatory law, including tort liability for negligence, can be found on the 

more permissive end of the continuum, where law constitutes a price to be paid rather than a direct 

prohibition.  With regard to the law of negligence, he writes: ―One is free to be negligent so long as one is 

willing to pay compensatory damages to persons injured by that negligence.‖
30

   He illustrates with a 

hypothetical hotel owner who has a collection of aging water heaters.  As the heaters fail, they sporadically 

spurt scalding water without warning.  The owner does not have the financial ability to replace the heaters 



all at once, so he elects to replace them in sequence and to pay damages in the event that a guest is injured.  

Pepper does not condemn the owner’s decision at immoral, suggesting that at times it is socially acceptable 

to breach a duty of due care so long as one compensates the injured party.
31

 

Nor does Pepper condemn a business decision to intentionally exceed an EPA regulation regarding 

the level of effluent discharged in a rural stream.
32

  Pepper suggests that in some circumstances this 

violation can be viewed as malum prohibitum, not malum in se.  For Pepper, the dichotomy between in se 

and prohibitum helps to distinguish ―between law as pure prohibition (that is, the identification of conduct 

not to be tolerated) and law as cost (that is, the identification of conduct that is to be penalized in some 

legal fashion, but which a citizen is still free to choose to do).‖
33

  There is a hierarchy in law, some rules 

demand obedience even if under-enforced; others do not. 

 A similar continuum or hierarchy of law has been identified by other writers as well.  For 

example, although Easterbrook and Fischel advocate the efficient breach of ―economic regulatory laws‖ 

they recognize limits: laws concerning violence or matters of malum in se are to be obeyed even if it were 

profitable to breach.
34

  Here law is a prohibition not a price.  Judge Douglas Ginsburg, also writing from an 

economics perspective, draws a similar distinction, suggesting that social obligations can be met equally by 

conforming with law or by violating it and paying the consequences, except when a moral or criminal norm 

is concerned.
35

  John Coffee has also emphasized the crime/tort distinction, arguing the former requires 

legal compliance while the latter may permit an ethical breach-and-pay strategy.
 36

  At least one 

commentator has parsed the criminal/tort distinction suggesting that business regulations that pertain to 

productive activities, such as pollution controls on manufacturing processes, should be seen as prices while 

regulation of non-productive activities should not.
37

 

In sum, there is a divide within the academic literature with regard to the breach-and-pay strategy.  

Some condemn it outright; others suggest that the ethical assessment of the strategy depends, in part, on the 

legal issue in question.  There is general consensus that committing acts that are malum in se cannot be 

ethically defended with a simple willingness to pay the price.  Rules rooted in morality are not enforced 

solely with economic incentives, and even if they are under-enforced in economic terms, they must be 

obeyed.  On the other hand, when the legal rules establish matters that are malum prohibitum, a strategy of 

breach- and-pay might be defensible. 

 

3. Ethical Assessment of the Breach-and-Pay Strategy: Overtime Pay and Illegal Workers Revisited 

 

Ultimately, the ethics of the breach and pay strategy may depend on how one interprets the law in 

question.  Suppose that legal rule says: If you do X, you will have to pay Y.  How is this rule to be 

interpreted?  If law is seen as a price, then it means, you may choose to do X, but if you do, you will pay Y.  

Here legal obedience is a matter of choice and one may do X or not do X depending on the economics of 

the situation.  On the other hand, if law is a prohibition, then the law reads: you may not do X, and if you 

do, then you must pay Y.  Here, legal obedience is morally required and doing X is morally indefensible. 

Drawing from the scholarly literature, it would seem that with regard to most criminal law matters, 

one may not do X even if one is willing to pay the price.  One cannot ethically commit assault and battery, 

even if one is willing to go to prison.  On the other hand, the violation of some civil rules could be justified 

by paying the price.  Willingly breaching a contract is morally defensible.
38

  Much of economic regulatory 

law seems to be in the middle ground that may need to be addressed on a case by case basis.   

Many business regulations are not so easy to interpret demonstrably as a prohibition or as a 

price.
39

 Recall the immigration regulation regarding the hiring of undocumented workers.  The rule states 

that if the firm hires an undocumented worker then the firm must pay a fine.  If the corporate executive 

interprets this fine as a price of doing business, then the executive simply does a cost-benefit analysis and 

follows economic incentives.  But should the rule be interpreted as a price or a prohibition?  Several factors 

suggest price.  First, note that this regulation seems to be a matter of malum prohibitum, not malum in se.  

There is nothing inherently wrongful with entering into an employment contract with a willing worker.  

Second, the underlying activity is both lawful and productive.  In fact, a working relationship benefits 

employer and employee.  Third, the lack of active enforcement by the government implies a lack of social 

consensus regarding the wrongfulness of the act.  This seems to suggest that a willful violation coupled 

with a willingness to pay the consequences may be morally defensible.  In fact, some might even suggest 

that a modicum of civil disobedience could be defended with regard to a rule that seems to deny an 

immigrant the opportunity to support his or her family.  In this light, absent effective enforcement, 

widespread violation of the undocumented worker rule should be expected. 



A similar ambiguity may pertain to the regulation addressing over-time pay.  This regulation, like 

the one regarding undocumented workers, addresses a matter that is malum prohibitum, not malum is se. In 

the absence of fraud, duress, or undue influence, there is nothing inherently wrongful with a contractual 

agreement to work at a particular rate of pay.  Second, the regulation is a civil matter, not criminal.  In fact, 

the matter pertains to a breach of contract, an arena in which the notion of law as price has its most traction.  

And, finally, the law provides for very limited remedies in the event of breach: back pay and interest.  The 

limited nature of these remedies suggests that violations do not carry strong moral disapprobation.  In such 

a light, the fact that many firms seem to willfully breach the regulation, may be somewhat morally tainted, 

but nonetheless expected. 

 

C.  Strategies Taken in Anticipation of Legal Claims 

 

Strategies taken in anticipation of legal claims are of various types.  Some strategies work in 

conjunction with a firm’s decision to breach-and-pay by reducing the likelihood of that the firm’s breach 

will be detected, by reducing the chance of conviction, or by reducing the fine if a conviction is 

forthcoming.  Such strategies may cause the law to be under-enforced and provide an economic incentive 

for breach.  Other strategies are used to reduce the likelihood that the firm, or its agents, will engage in the 

underlying illegal conduct in the first place.  Here the focus is on compliance.  Still other anticipatory 

strategies are offensive in nature, increasing the firm’s bargaining power in the event that litigation 

provides necessary.  Offensive strategies include the use of form contracts to gain leverage over employees, 

customers, and other contractual partners.  The economic and ethical dimensions of each type of strategy 

are discussed below. 

 

1. Compliance Programs 

 

 Compliance programs have a variety of components including legal assessments, legal trainings, 

and monitoring systems.
40

  The legal assessment involves a survey of the legal threats facing the firm.  

Because law touches virtually all aspects of the business, the list of legal issues can be quite long.  The firm 

must decide how best to use its resources to address the most serious threats.  Most commonly this means 

establishing an efficient and effective system for informing the firm’s agents of the legal issues the firm 

faces and teaching them how best to proceed.  For the training to be effective, employee incentives need to 

be tied to compliant behavior, and an effective monitoring system needs to be in place. 

 In setting the goals of compliance a strategic choice must be made.  Establishing and managing a 

compliance program entails costs.  Presumably, as more resources are committed to compliance efforts, the 

chances of employee malfeasance are reduced.  If the corporate decision is driven solely by economics, 

then resources will only be employed up to a point where the marginal cost of compliance equals the 

marginal benefit resulting from fewer instances of unlawful behavior, but not beyond.  In other words, there 

may be ―efficient‖ breaches even when the firm is committed to ―compliance.‖  Recognizing this strategic 

choice, the firm’s executive officers must determine when the firm will go beyond economics and continue 

to spend resources to reduce instances of legal violations even when it is not cost effective to do so. 

 A fairly large ―compliance industry‖ has arisen to help firms set up efficient compliance programs.  

The technical aspects of compliance can be quite complex.  For example, scores of scholarly articles 

advocate building a ―compliance culture‖ within firms.
 41

  These articles emphasize notions of personal 

integrity in corporate trainings, corporate mission statements, and corporate codes of conduct so that the 

need for direct monitoring is reduced.
42

  But the potency of ethical training remains a contested point and 

aggressive legal monitoring is still the norm for most compliance programs.
43

  Monitoring also involves 

technical choices.  In various settings, monitoring is done by direct supervisor observation, through 

ombudsman reporting by co-workers, or through third party auditors and other compliance professionals.
44

 

Ironically, the compliance industry got a huge boost by the passage of the Federal Sentencing 

Guidelines in the 1980s.
45

  The reformed guidelines identified aggravating and mitigating factors for 

corporate sentencing.
46

  A legal compliance program is a mitigating factor; hence, once convicted of a 

crime, if a firm has a compliance program in place at the time of the offense, then the fine is reduced.  Prior 

to the reformed guidelines, about forty percent of the largest five hundred firms in the United States had 

compliance programs; within a few years after passage, they all did.
47

  The irony, of course, resides in the 

fact that adopting a compliance program is consistent both with a strategy of compliance where the firm 

seeks to maximize profits subject to law and with a strategy of breach-and-pay where the firm intentionally 



violates law because the reduction of fines has rendered the law under-enforced.  The adoption of a 

compliance program renders the law under-enforced in an economic sense.  Whether the firm nonetheless 

complies, becomes a matter of ethics. 

 

2. Reducing the Costs of Breach: Strategic Concealment 

 

Incumbent in the breach-and-pay strategy is that in some circumstances deliberately violating the 

law can be morally defensible so long as one is willing to pay the penalty.  In practice, however, the phrase 

―willing to risk the penalty‖ may be more apt.   As Professor Williams pointedly observes: ―There is 

probably not a single example in modern history in which a firm decided to discharge pollutants over 

regulated levels, for instance, and then immediately wrote a polite letter to the Environmental Protection 

Agency (the ―EPA‖) enclosing a check for the penalty due….  These things do not happen.‖
48

  She 

continues: ―[P]art of the calculation to violate the law includes the calculation of the probability that the 

violation will go undetected; or if detected, that it will go unprosecuted for any one of a plethora of reasons; 

or if prosecuted, that liability will not be established.‖
49

  Of course, each of these probabilities can be 

affected by actions taken by corporate executives and their lawyers, that is, by the firm’s corporate legal 

strategy.  The question becomes, is there anything ethically wrong with taking actions in anticipation of 

legal claims with the intent to conceal the firm’s misdeeds or to make it more likely that one will prevail at 

trial once sued. 

Perhaps the most notorious instance of a legal strategy affecting the likelihood of detection and 

conviction involves the destruction of documents, emails, and electronic records through corporate 

retention policies.  There are a variety of legitimate reasons to destroy documents including the protection 

of trade secrets, concerns with customer or patient privacy, the prevention of corporate espionage, and the 

reduction of identity theft.
50

  But document destruction can also eliminate evidence of corporate 

malfeasance, reducing the risks of detection and conviction associated with a breach and pay strategy. If the 

latter logic is pushed too far, an obstruction of justice charge may be forthcoming. 

Ultimately, the ethics of concealment may depend, at least in part, on the ethics of committing the 

underlying offense itself.  Destroying documents to conceal a morally reprehensible offense cannot be 

defended.  But if the underlying offense involves a civil breach of contract, an act of justifiable negligence, 

or a violation of a morally neutral regulatory offense then concealment may become ethically acceptable.  

In these latter situations, the rules concerning obstruction of justice and similar crimes provide the guide. 

The crime of obstruction has received significant public attention in recent years with high profile 

convictions in both the Martha Stewart and Arthur Andersen cases.
51

  Stewart’s obstruction of justice case 

involved insider trading; Andersen was convicted in conjunction with the Enron frauds.
52

  Comparing the 

ethics in the two cases, note that for many commentators insider trading provides a classic example of 

malum prohibitum, that is, it is wrong only because the law says it is wrong.
53

   When the underlying crime 

is highly technical and does not carry a strong moral taint, concealment to avoid a penalty may to be 

expected and possibly even excused.  Although Stewart was convicted of obstruction, the degree of public 

condemnation remains a bit unclear. The underlying crimes in the Andersen case, by contrast, involved 

criminal fraud, a matter that is typically classified as malum in se.  Strategic concealment in Andersen was 

much more difficult to defend on ethical grounds.  The Supreme Court appeal turned on whether the firm 

had the requisite intent to support a criminal conviction.  Public moral condemnation contributed to the 

demise of Andersen as a viable organization. 

In sum, the strategy of concealment is to be expected and may be ethically defensible in many 

business settings.  One would not expect a firm operating on the fringes of an antitrust regulation or 

pushing the envelope of an international trade quota to broadcast potential violations to regulatory officials.  

In addition, in a litigious society, destroying documents that might encourage one’s trading partners to 

bring questionable civil suits makes sense, both economically and ethically.  On the other hand, care must 

be taken to not run afoul of laws pertaining to obstruction of justice, particularly if the underlying offense 

carries a strong moral taint. 

 

3. Building a War Chest: The Strategic Use of Form Contracts 

 

Thus far, the discussion has focused on defensive strategies used to reduce the likelihood that a 

legal violation occurs, to reduce the costs associated a violation, or to reduce the chances that the violation 

will be detected and successfully prosecuted.  Strategies in anticipation of legal claims can also be used 



offensively to improve the legal standing of the firm in the event that it chooses to sue one its contractual 

trading partners.  Examples include contractual provisions that specify the choice of forum in the event of a 

dispute, that exculpate the firm from its tort liabilities, or that indemnify the firm against third party 

claims.
54

  Sometimes such clauses are negotiated between parties of equal bargaining power, such as an 

agreement between the United Auto Workers and General Motors.  More commonly, such contracts appear 

in non-negotiable forms drafted by the firm’s lawyers and presented to the firm’s customers or employees. 

Given the vagaries incumbent in the legal process, the power to specify the dispute-resolution 

forum can be critical.  A firm who can shift customer complaints to an arbitration panel that is likely to be 

friendly to industry concerns has a distinct economic advantage.
55

  Similarly, although not all exculpatory 

clauses are enforceable, the presence of a liability waiver can significantly increase the firm’s bargaining 

power in settlement negotiations.
56

  In addition, indemnification clauses can be quite complex and abstract; 

suggesting that less sophisticated trading partners may not fully understand the effect of such clauses. 

The question is whether the strategic use of form contracts to improve the firm’s legal standing 

through non-negotiated and potentially misunderstood clauses is ethical.  For the most part, contract law 

permits such strategies.  Care must be taken to avoid claims of fraud, duress, undue influence, and 

unconscionability, but otherwise, even seemingly one-sided contractual provisions are commonly permitted 

under a common law animated by a freedom of contract policy.
57

 

Of course, just because a corporate strategy is economically efficient and legally permissible does 

not mean that the firm should do it.  Ideally, contracts are based on meaningful agreements between 

autonomous actors.  Contract rules may compromise with this ideal, and in the name of expediency, these 

rules may require the courts to enforce contracts that were not fully understood.  Such compromises are 

common in the implementation of law as a practical affair.  A firm can certainly take unfair advantage of 

such compromises.  The ethical executive, however, exercises professional restraint in such settings. 

 

D.  Strategies in Response to Legal Claims 

 

 Once the firm is sued, either criminally or civilly, a new set of strategic issues present themselves.  

Once litigation begins, corporate executives must work closely with the firm’s legal counsel to plan pre-

trial tactics, including settlement strategies. Given the adversarial system, the primary lodestar must be 

winning. But winning at all costs is not a responsible strategy.  Rather, executives working together with 

their lawyers must strike a balance between aggressive profit seeking and ethical self-restraint.  We 

consider these issues with regard to the strategic use of pretrial delay and expense as a settlement tactic.  

The economic logic of the strategy is followed by an ethical assessment. 

 

1. Strategic Use of Expense and Delay 

 

In an ideal world, legal disputes are determined with sole reference to the rule of law.  The real 

world is far from ideal.  Judges and juries are not always unbiased and the true facts surrounding a dispute 

cannot always be established.  Sometimes a party with a meritorious claim cannot afford to wait for the 

process to work, prompting a settlement at a reduced and potentially unfair amount.  Sometimes a case 

must be abandoned due to a lack of funds with which to proceed. This presents the opportunity to use a 

strategy of expense and delay to advance the firm’s economic interests.
58

 

Litigation is expensive and can be made more so through corporate strategies that deliberately 

drive up costs.
59

  For example, increasing the list of issues in the pleadings expands both the scope of 

discovery and the opportunities for expert opinion.  Depositions can be taken in remote locations and the 

use of experts by one party often requires the use of experts by the other.  Ultimately, the rising costs may 

cause a party to abandon a claim altogether.  More commonly, the threat of costs is a bargaining chip in 

settlement negotiating, potentially causing the less well financed to take less.
60

  In short, the strategic 

exploitation of litigation costs can be economically effective. 

 Litigation also takes time and strategic decisions can affect the amount of time it takes.
61

  Delay 

can affect the chances of winning a claim.  Evidence can be lost and memories fade.  In addition, some 

parties may be able to withstand delay better than others.  For example, a delay in paying a reasonable 

insurance claim may disrupt a small company and threaten the viability of the business.  Damages for 

closing the business may not be fully recovered due to the speculative nature of potential lost profits.  The 

closing may have collateral affects on the owner’s family, placing additional pressure on the claimant to 

reduce the settlement demand. 



 Addressing the strategic use of delay, Lynn LoPucki and Walter Weyrauch observe:  

 

The fact that delay affects case outcomes is widely recognized.  What is not widely recognized is 

the capacity of legal strategy to manipulate the extent of the delay.  Strategy that can change the 

extent of the delay can change both the parties’ chance of winning and the amount by which their 

cases will be discounted in early settlements.
62

 

 

Opportunities for tactical delay are plentiful; including the exploitation of various pre-trial motions—

change of judge, change of venue, challenges to jurisdiction—each of which could delay the legal process.  

Discovery procedures can also drag on for extensive periods of time. 

 The ABA Model Rules of Professional Conduct addresses the use of delay as a legal strategy.  Rule 

3.2  provides: ―A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of 

the client.‖
63

  The comment provides: ―Realizing financial or other benefit form otherwise improper delay 

in litigation is not a legitimate interest....  The question is whether a competent lawyer acting in good faith 

would regard the course of action as having some substantial purpose other than delay.‖
64

  In practice, it 

would seem that much weight is placed on the ―good faith‖ of the lawyer, as a cleaver advocate could argue 

for a ―substantial purpose other an delay‖ in most, if not all, cases. 

 

2. Ethical Assessment of Strategies Taken in Response to Legal Claims 

 

In many cases an aggressive use of various legal strategies such as the exploitation of expense and 

delay can cause a law to be under-enforced or even unenforceable.  The ethical question for the corporate 

executive is how aggressively to push the envelope.  Once litigation is commenced, these decisions are 

made in an adversarial context in which winning is the ultimate goal.  But winning must be tempered with 

professional self-restraint. 

Ultimately, the question of legal strategy must be taken by the firm’s executive officers.  

Executives owe fiduciary obligations of fidelity to shareholders.  Presumably, shareholders are primarily 

interested in maximizing the economic returns to the firm.  Yet, shareholders have no authority to authorize 

executives to engage in unethical or socially irresponsible actions.
65

  Because unethical and irresponsible 

actions can prove economically profitable, the firm’s economic drives must be tempered.  Notwithstanding 

the adversarial process, this is as true in the arena of legal strategy as in any other arena.  In short, the 

executive cannot simply defer judgment to an obligation to serve the economic interests of the 

shareholders. 

 Nor may the executive defer responsibility for the corporation’s legal strategies to the firm’s 

lawyers.  Lawyers owe a duty of zealous advocacy in pursuing the client’s interests.
66

  Yet, it is for the 

client to determine and communicate exactly what those interests are.  The lawyer is the advisor, explaining 

the substance of the law and outlining the consequences of alternative actions. The ultimate decision 

regarding the firm’s legal strategies must rest with the executive. 

 What then, should the executive decide when strategies of expense and delay prove profitable?  

The answer resides in the social and political duties owed by all citizens who live in a reasonably just 

society.  The duty is to support legal institutions and to respect the rule of law.
67

  Sometimes these duties 

are enforced by economic pressures.  When law is under-enforced, however, it becomes the ethical 

responsibility of corporate executives and others of power to exercise self-restraint from positions of 

advantage.  Hence, even if a strategy of increasing settlement pressures through the prospects of expense 

and delay works, the executive must not abuse that advantage. 

 

III. CONCLUSION 

 

 This article offers an inquiry into the economic and ethical dimensions of certain corporate legal 

strategies.  Its primary contribution may reside in asking questions that are not commonly asked.  The 

analysis focuses on situations in which aggressive exploitation of under-enforced law is cost effective, and 

then asks whether the firm should nonetheless restrain itself.  The article also offers some answers.  With 

regard to the strategy of breach-and-pay, the corporate decision-maker must inquire into the ethical basis of 

the law in question.  Intentional breaches of certain civil rules and regulatory provision may be defensible.  

For laws with a strong moral content; however, obedience is required even if the law is under-enforced.  

With regard to strategies that render laws under-enforced, such as aggressive document destruction and the 



use of expense and delay to frustrate legal claims, the executive must temper the firm’s thirst for economic 

gain with due respect for the rule of law and for the institutions of public justice. 
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