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INTRODUCTION: CIVILIAN CONTRACTORS IN U.S. WAR ZONES 

 

       The role of U.S. private military contractors (PMCs)
1
 has greatly expanded since the end of the Cold War,

2
 

particularly since the start of the United States‟ “Global War on Terror” (GWOT)
3
 in both Iraq and Afghanistan.

4
  PMCs 

have been hired to train troops, maintain troop readiness, interrogate prisoners, gather intelligence, perform janitorial and 

food services, and to provide transportation, security management, and other logistical support. Most civilian contractors 

are not armed, but many are; the civilian employees of Blackwater Worldwide made front page news on at least two 

occasions – when four employees were dragged through the streets of Fallujah and two of their mutilated corpses hung 

from a bridge
5
 and when 17 civilians were killed by Blackwater employees in Baghdad‟s Nisour Square.

6
 

 Despite such incidents, it is frequently argued that the U.S. military cannot operate at peak efficiency without the 

expertise of PMCs.
7 Advocates of mixed public and private forces contend that PMCs are increasingly needed as military 

combat becomes more technologically advanced and globalized.
8
  Current estimates on the total number of contractor-

employees in Iraq vary from 20,000 to 120,000, numbers which include U.S. citizens, Iraqi nationals, and citizens of other 

nations as well.
9
  Because many PMC employees are not directly protected by U.S. military forces, they are often armed; 

incidents of civilians being killed or injured are more likely to arise.  Even PMC employees who are not armed may commit 

intentional and negligent torts for which there is little or no accountability.
10

 Part of the problem lies with international law, 

and the lack of functioning international forums to hold PMCs accountable for misdeeds; the other part lies with U.S. courts 

and institutions.  

 In the context of the 20
th

 century and early 21
st
 century law, both domestic and international, the rise of PMC 

involvement in state-sponsored hostilities has created a new set of accountability issues. We are used to thinking that 

governments have a near-exclusive monopoly on the use of force for national security. But throughout history, participants 

in war have often been mercenaries, and “the state monopoly over violence is the exception in history rather than the 

rule.”
11

  While a number of military and quasi-military functions have been privatized by Executive branch policy in the 

United States, the wars in Iraq and Afghanistan have been conducted without the use of hired troops, or what are 

traditionally known as “mercenaries.” Other countries, such as Sierra Leone and Angola, have explicitly hired private 

armies, and in many modern conflicts, these private military companies have played a decisive role.
12

 

 Peter Singer, a pre-eminent expert on the privatization of military and quasi-military force, has commented that the 

increasing privatization of security and the use of violence have begun to “deprivilege” the state‟s role in the security 

sphere.
13

  It has become accepted by the U.S. Congress and the U.S. President that individual employees of PMCs in Iraq or 

Afghanistan are not always under the direct supervision of military personnel, are not subject to the Uniform Code of 

Military Justice,
14

 yet may (and allegedly do) commit crimes or torts in the course of their employment. For international 

law especially, this movement away from the state‟s monopoly on military and security actions is problematic.  Even for 

U.S. domestic law, the outsourcing to PMCs of some functions traditionally done by military personnel creates a class of 

corporate actors that is difficult to account for in terms of military justice, domestic law, or international law. The essential 

problem is that no court seems to have jurisdiction to remedy tortuous harms, both intentional and negligent.  One example 

of both a domestic and international law quandary is the torture of non-U.S. citizens at Abu Ghraib.
15

 

 U.S. PMCs and their employees can be (and allegedly have been) implicated in murder, assault, rape,
16

 sex 

trafficking,
17

 and sexual harassment in other nations.  Numerous lawsuits filed in the United States have alleged other 

intentional torts and negligence.
18

 Under respondeat superior, the PMCs have been named as defendants in such cases, and 

in negligence cases brought by military personnel and even PMC employees, a few  have survived motions to dismiss 

despite numerous defenses available to PMCS.
19

 One PMC, Blackwater Worldwide, has even sued the employees and their 

families for bringing a lawsuit alleging gross negligence in the direction of employees leading up to the desecration of their 

bodies by “insurgents” in Fallujah.
20

 

 While PMCs and their employees may intentionally or negligently cause harm while conducting business abroad, 

legal remedies are hard to find. A number of law review articles have pointed out lack of accountability in criminal 

proceedings, and some have looked at the lack of civil remedies as well.  Most commentators believe that legal remedies in 

Iraq or Afghanistan are non-existent, and there is (as yet) no international or regional claims tribunal that would have 

jurisdiction.
21

 Consequently, much of the litigation has taken place in U.S. courts, where plaintiffs (military personnel, U.S. 



 

 

civilians, or Iraqi nationals) bring actions against U.S.-based PMCs or their individual employees.  There are many 

defenses available to such lawsuits, including “state secrets,”
22

 the military contractor defense,
23

 and the “political question” 

doctrine.   

Of all these defenses, the “political question” question is most intriguing, as several courts have held that it does not 

raise an insuperable bar to U.S. common law tort actions against U.S. PMCs or their employees with respect to actions in 

Iraq or Afghanistan; yet several courts believe that the political question defense merited dismissal before a complete 

course of discovery.  In brief, the “political question” defense in these cases is that the judiciary may determine a case to be 

“non-justiciable” if it believes that hearing the case would impair the prerogatives of either the Executive or legislative 

branches.
24

  But in just what sorts of cases the impairment clearly occurs is still indeterminate. 

 In this paper, we will first look at the international legal landscape and consider the various ways in which the torts of 

PMCs may also be crimes, and thus create criminal responsibility for PMCs or their employees in any non-U.S. judicial 

tribunal.
25

  Next, we will review the various U.S. lawsuits against PMCs as they relate to the „political question‟ question
26

 

then consider related defenses such as “state secrets” and the “military contractor defense.” 
27

  Finally, we will consider the 

possibilities of creating greater accountability for PMC torts abroad, keeping in mind the Constitutional issues that the 

“political question” defense raises: in time of war, what control can Congress Constitutionally exercise over contractors 

hired by the Executive Branch?    

While this paper ultimately advocates a Congressionally-created claims commission to which all U.S.-funded PMCs 

would be accountable, any such solution must be mindful of the ongoing debate as to the “unitary executive,”  Presidential 

prerogatives, and the difficulties of Congressional oversight on Executive branch conduct.  For example, Congress has thus 

far not been able to get firm figures on the number of private contractors in Iraq or to rein in cost overruns by those 

contractors, or to deal effectively with the Executive Branch on cost overruns.
 28

 

 

INTERNATIONAL LAW, TORTURE, AND PMC TORTS ABROAD  

 

 The roots of international law “run deep in history.”
29

 Although it is sometimes unfavorably compared to the domestic 

law of nation-states for not having a powerful executive, an effective legislature, and a competent set of judicial tribunals, 

“international law has been practiced by lawyers for centuries.”
30

 Detailed peace treaties and alliances were concluded 

between Jews and the Romans, Syrians, and Spartans.
31

  The Romans knew of a jus gentium, a law of nations, as a law 

“common to all men” that could be applied in Roman courts to foreigners when Roman law did not apply.
32

  The Dutch 

jurist Hugo Grotius argued in his 1625 classic The Law of War and Peace that there were established legal rules that bound 

the sovereign states of Europe.
33

 

 There are thus various standards and prohibitions that have been applied for centuries to the conduct of sovereign 

states, whether through treaty or customary international law. While such standards and prohibitions are by no means 

unchanging, torture has long been condemned as contrary to the law of civilized nations,
34

 but the condemnation has 

historically been aimed at governmental actions, not those of individuals or corporations.  Other than the Convention 

Against Torture and Other Cruel, Inhuman or Degrading Treatment of Punishment, the primary international human rights 

law conventions include the United National Universal Declaration of Human Rights,
35

 the International Covenant on Civil 

and Political Rights,
36

  the International Covenant on Economic, Social and Cultural Rights, 
37

  the Genocide Convention, 
38

 

the Geneva Conventions,
39

  and the Rome Statute of the International Criminal Court
40

  were written with states in mind 

and ratified by nation-states. 

 Yet individuals within government (and even corporations working with the state) have occasionally been held 

criminally or civilly responsible, in both international and domestic fora, for violating the rights articulated in these 

conventions.
41

 Still, as this paper will indicate, such occasions are rare – the exceptions that prove the rule that international 

law is still different from domestic law, where sovereigns can make and enforce law on its citizens and within its territory.  

 The “de-privileging” of states that Peter Singer has noted
42

 is further complicated by the emergence of a number of 

“non-state” actors to whom these international agreements do not apply. Guerrilla forces, nationalist movements based on 

ethnicity or religion, transnational terrorist organizations, have all emerged as important actors on the world stage, which 

already has had the presence of multinational corporate actors and NGOs.  In the case of “terrorist organizations,”
43

 an 

obvious conundrum emerges:  how to hold such groups accountable for criminal activities and mass torts (such as the 9/11 

attacks on the World Trade Center and the Pentagon) without declaring war (traditionally declared by one state upon 

another) and without punishing those who are innocent of wrongdoing.  If a nation-state agrees that torture is wrong, is it 

morally right – and consistent with international law – to torture to prevent further loss of innocent life by terrorist attacks?  

We must acknowledge that experienced interrogators understand the practical limits of obtaining useful information 

through torture,
44

 yet we turn here to the legal dimensions not only of torture in the GWOT, but to torts generally.  What 

kinds of torts, committed by private parties in the course of assisting the U.S. military abroad, are actionable, and where?  

Before we can explore how private litigants may seek accountability for torture and other intentional torts (or torts of 



 

 

negligence), it will be useful to survey U.S. obligations under international law, then consider the possibilities of both 

criminal and civil actions for torture and torts that take place away from the United States under official  U.S. supervision. 

 

State Responsibility for Torture under International Law 

 

Global norms have emerged gradually to prohibit piracy, slavery, genocide, and torture.
45

 This does not mean that 

genocide, piracy, slavery, and torture no longer happen, but rather that the “community of nations” has come to a consensus 

that these practices are morally wrong and must be abolished.  Customary international law, even without a formal 

convention, has come to recognize certain practices as repugnant to civilization, and torture is just such a practice. When 

“universal jurisdiction” is discussed for “crimes against humanity,” genocide and torture are prime candidates, and torture 

has been recognized in U.S. law as a violation of peremptory norms of international law (jus cogens).
46

 

The notion of “universal jurisdiction” competes with the more familiar bases of jurisdiction in international law based 

on territoriality and nationality. Historically, universal jurisdiction was exercised over serious crimes, such as piracy, that 

were difficult to prosecute using traditional bases of jurisdiction because they occurred beyond state borders, such as on the 

high seas. In modern times, universal jurisdiction has been founded on the outrageousness of certain crimes, sometimes 

termed “crimes against humanity” such as genocide and torture. The roster of crimes currently covered by “universal 

jurisdiction” includes, at a minimum, genocide torture, certain war crimes, and the more generic “crimes against 

humanity.”
47

   

International law of state responsibility provides that breaches of international law involve an obligation to make 

reparations.
48

  In the human rights field, many international instruments oblige states parties to afford an effective remedy 

for violations of fundamental rights.
49

  Increasingly, reparation in the form of some sort of restitution, compensation, or 

rehabilitation is being viewed as an important adjunct to international criminal law.
50

  For example, the UN Commission on 

Human Rights recently adopted the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims 

of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian 

Law.
51

Arguably, then, the acceptance of universal criminal jurisdiction should entail the need for some exercise of 

universal civil jurisdiction for the same kinds of conduct.  The kinds of torts that Blackwater has allegedly committed at 

Nisour Square and that CACI committed at Abu Ghraib are also crimes, and the lack of institutions to assert legal 

accountability criminally or civilly exposes significant issues for both U.S. domestic and international legal systems. 

 

U.S. Implementation of International Obligations 

 

It took over ten years for the United States to ratify the Convention Against Torture. The Convention specifies that 

under Article 2, "each State Party shall take effective legislative, administrative, judicial or other measures to prevent acts 

of torture in any territory under its jurisdiction."
52

This obligation is absolute and "no exceptional circumstances whatsoever, 

whether a state of war or a threat of war, internal political instability or any other public emergency, may be invoked as a 

justification of torture." Second, states are prohibited under Article 3 from returning any individual to a country where there 

are "substantial grounds" for believing that he or she would be in danger of being tortured.”  The Article 3 prohibition 

speaks directly to practices of „extraordinary rendition.” Some legal experts could doubtlessly be found that could create 

finely drawn distinctions and explain why the Executive Branch could authorize such actions and still be consistent with 

international law, but these explanations seem morally evasive and self-serving.
53

 

The United States has also made it clear that its soldiers (and, presumably, its contractors as well) should not be held 

responsible for criminal acts abroad.  The International Criminal Court (“ICC”) was established by the Rome Statute, and 

was intended to create international jurisdiction over atrocity crimes.
54

    From the start, however, the United States was not 

a party to the Rome Statute.
55

 Moreover, during the formation of the ICC, the United States worked to preserve the right of 

the U.S. military to investigate and prosecute personnel according to procedures already in place, and to maintain the 

legitimacy of the Status of Forces Agreements ("SOFAs") with foreign governments."
56

  The result of maintaining SOFAs 

allowed two nations to sign "bilateral non-surrender agreements between nations."
57

  Thus, even though signatory states 

“must surrender [people] at the ICC‟s request,” the ICC cannot request a U.S. citizen from a party state if the United States 

and a state that has ratified the ICC have a bilateral SOFA that forbids surrender of a U.S. citizen to the ICC.   

 

U.S. Lawsuits Against Foreign Sovereigns for Torture 

  

The Foreign Sovereign Immunities Act of 1976 (FSIA) has been interpreted by the Supreme Court to make clear that 

a tort by a “foreign sovereign” is not actionable in U.S. courts unless that tort takes place in the United States.
58

 Whether 

the Saudi government‟s conduct as described in Saudi Arabia v. Nelson
59

 amounts to torture, or some other tort, the 

Supreme Court majority was convinced that foreign policy considerations and Congressional intent had immunized torts by 



 

 

foreign sovereigns unless they were committed on U.S. territory. By this principle, torture committed by the United States 

or by private contractors to whom torture was “outsourced” would be actionable only in the nation-state where the torture 

took place. But given the grant of immunity provided for U.S. military and also to U.S. contractors  in Iraq and 

Afghanistan,
60

 it is not clear that legal actions for torture (or other torts) will be successful in Iraqi and Afghani courts.
61

 

 

Tort Lawsuits Against the United States in U.S. Courts 

 

Despite its ratification of the Convention Against Torture, the United States has sometimes evaded its obligations.  We 

will look to some cases in U.S. courts momentarily, but some preliminary remarks are in order.  A lawsuit directly against 

the U.S. government – by either a U.S. citizen or a foreign national – would have to pass the hurdle of sovereign immunity.  

But the FSIA has provided an exception to sovereign immunity where the “foreign state has waived its immunity either 

explicitly or by implication.  It is arguable that, by implication, any signatory to the Convention against Torture has waived 

its immunity for violations of its obligations.  But the Supreme Court narrowly construes the FSIA, and has determined that 

waivers must be clear and intentional.
62

  Still, even without such a clear waiver, an argument can be made that members of 

the U.S. military committing war crimes (or jus cogens violations of international law)
63

 would not and should not have 

immunity.  

The U.S. FSIA grants immunity to foreign sovereigns for torts committed within their own territory.  Thus, if China 

commits an egregious act of torture within its territorial boundaries, it is no legal business of the United States or any other 

nation.
64

  Given this concept that torts committed within one‟s own state retain immunity, arguably torts committed outside 

the nation-state would have lesser immunity or no immunity at all.  Further, if the tort (like torture) amounts to a violation 

of jus cogens norms, the courts of any nation should not dismiss such complaints where the sovereign has acted beyond its 

own borders.  

 Yet the U.S. judiciary is apt to avoid holding the executive branch (which includes the military and the CIA) 

accountable for actions taken in the course of war, particularly with respect to actions involving “state secrets.”  In El-Masri 

v. Tenet
65

 the plaintiff claimed to be the innocent victim of the United States‟ “extraordinary rendition” program.
66

  A  

German citizen of Lebanese descent, El-Masri‟s ordeal began on New Year‟s Eve 2003, when he was seized by 

Macedonian authorities while attempting to cross the border between Serbia and Macedonian. The Macedonian authorities 

imprisoned him in a Skopje hotel room for 23 days, refused to let him contact a lawyer, a German consular officer, a 

translator or his wife.
67

 They interrogated him continuously about his alleged association with Al Qaeda.  He claims to have 

consistently denied this association.  

 El-Masri claims that on January 23, 2004, several men in civilian clothes entered his hotel prison room. By his 

account, he was forced to videotape a statement that he had not been mistreated, was driven blindfolded to an airstrip about 

an hour from Skopje, taken to a building where he was stripped, beaten, and sodomized with a „foreign object,‟ dragged 

naked to a corner and had his blindfold removed then immediately was photographed with a blinding flash of a camera.  He 

believes that seven or eight CIA “black renditions” men dressed him in a diaper, a tracksuit, and earmuffs, and again 

blindfolded him, shackled him, and dragged him to an airplane where he was injected with a sedative.  He was flown at 

Kabul, Afghanistan, again beaten and placed in small, cold cell, detained for four months, repeatedly interrogated, and 

denied access to any German official.  He and others began a hunger strike, but were forcibly fed by tubes.  At some point, 

he believes, probably within three months of his abduction, the U.S. Secretary of State knew that he was the victim of 

mistaken identity.  He was again blindfolded and flown from Kabul to Albania, where he was deposited by his captors on 

the side of an abandoned road. With the assistance of Albanian authorities, El-Masri eventually made his way back to his 

home in Germany only to find that his wife and four children, believing he had abandoned them, had left Germany to live 

in Lebanon.  He asserts that he remains deeply traumatized by his abduction and treatment during his detention.
68

 

 El-Masri sued using threee separate causes of action. The first claim was against George Tenet and unknown CIA 

agents pursuant to the cause of action recognized by the Supreme Court in Bivens v. Six Unknown Named Agents of the 

Federal Bureau of Narcotics
69

 for violations of his Fifth Amendment due process rights.
70

  El-Masri's second cause of 

action is brought against all defendants pursuant to the Alien Tort Statute (ATS)
71

 for violations of international legal 

norms prohibiting prolonged arbitrary detention, while his final cause of action is brought pursuant to the ATS for each 

defendant's violation of international legal norms prohibiting cruel, inhuman, or degrading treatment.
72

 

 Even if this account is the whole truth and nothing but the truth, the U.S. judiciary will not hear a case that so closely 

involves what it regards as “state secrets.” Once the El-Masri case was filed, the United States filed a statement of interest 

and a formal claim of state secrets privilege. As the court explains, the privilege is “an evidentiary privilege derived from 

the President's constitutional authority over the conduct of this country's diplomatic and military affairs and therefore 

belongs exclusively to the Executive Branch.”
73

 Only the head of the Executive Branch agency with control over the state 

secrets at issue may assert it, and must do so formally with the court; if the assertion is valid by the court‟s determination, 



 

 

the government may effectively block discovery of any information that, if disclosed, would adversely affect national 

security.
74

 

 

More particularly, "the various harms, against which protection is sought by invocation of the privilege, include 

impairment of the nation's defense capabilities, disclosure of intelligence-gathering methods or capabilities, and 

disruption of diplomatic relations with foreign governments." . . . . Given the vitally important purposes it serves, 

it is clear that while the state secrets privilege is commonly referred to as "evidentiary" in nature, it is in fact a 

privilege of the highest dignity and significance.
75

 

 

While the state secrets privilege may have “the highest dignity and significance,” its assertion could sometimes contravene 

international law, and its application is wholly independent of the truth or falsity of the complaint's allegations.
76

  In short, 

the “alien” could be telling the truth about U.S. rendition and torture, and the United States could be in violation of its 

international obligations, yet executive-invoked privilege (“state secrets”) would prevail in U.S. courts.  As the El-Masri 

court explained why neither admission nor denial of alleged facts could adequately protect “state secrets.” 

 

While a public admission of the alleged facts would obviously reveal sensitive means and methods of the country's 

intelligence operations, a denial of the alleged facts would also be damaging, as it may raise an inference of 

veracity in those cases where the government does not deny similarly sensitive allegations but asserts the state 

secrets privilege instead. For this reason, the CIA has appropriately adopted the policy of neither admitting nor 

denying allegations regarding the means, methods, persons, entities or countries used in its foreign intelligence 

operations. In light of this sensible policy, and on the basis of the DCI's public and classified ex parte declarations, 

the Court finds the United States' privilege is validly asserted in this case.
77

 

 

In effect, where the judiciary approves of a “state secrets” defense (based on executive privilege), U.S. obligations under 

jus cogens or extant treaties or conventions (such as the Convention Against Torture) would be negated.   For actions 

against the United States government heard in U.S. courts, the government could also successfully defend on the basis that 

the Federal Tort Claims Act provides that the United States is exempt from liability for "any claim arising in a foreign 

country."
78

  Federal courts have consistently found this statutory exemption applicable to the "tortious conduct of foreign 

based military personnel acting within the scope of their employment."
79

  The state secrets privilege, as we will see, also 

applies to lawsuits in the United States brought by civilians against PMCs. In sum, it appears as though U.S. courts will not 

require its government to answer claims of torture undertaken abroad. 

 

 

U.S. CIVIL COURTS AND PMC FOREIGN TORTS 

 

Types of Cases 

 

 PMC foreign torts may include everything from intentional torts (wrongful death, torture, sexual assaults) to 

negligence. In U.S. courts, there are three types of cases involving foreign “conflict zone” torts and PMCs: where the U.S. 

government or military personnel sues the PMC or responsible employees for damages, where plaintiffs are employees of 

private contractors seeking damages for torts committed by other PMCs or their employees, and where non-U.S. citizens 

make tort claims against PMCs or their employees.  There are also three categories of possible defendants: PMCs or their 

sponsors, PMC employees, and the U.S. government; where PMCs work closely with government oversight, both the 

government and the PMCs may be named as defendants. 
80

  In the majority of cases brought against PMCs for torts in 

Afghanistan or Iraq, the “political question” question was squarely presented, and was often dispositive. 

 

The „Political Question‟ Defense 

 

 The typical PMC conflict zone tort case involves a negligent PMC working with the military in logistics or supply.  

The military retains a general direction over the PMC (what supplies to be delivered, from what location to another, and 

when) but does not accompany the PMC or its employees.  Through an act of negligence, a PMC employee (usually a U.S. 

citizen) is injured or killed. The plaintiff is either the injured ex-employee or heirs of the deceased employee. The defendant 

argues that the case should be dismissed on the basis that it poses a „political question‟ – discovery into the contractual 

arrangements and directives of the Department of Defense would reveal that the PMC and the U.S. military are closely 

connected, enough so that further inquiries into the connection would invade the prerogatives of the Executive Branch.  As 

noted in Baker v. Carr, the dominant Supreme Court decision on the „political question‟ doctrine, a court should not hear a 



 

 

case where there is a “textually demonstrable constitutional commitment of the issue to a coordinate political 

department.”
81

 

 The political question doctrine is a function of the separation of powers doctrine from U.S. Constitutional law, and it 

"excludes from judicial review those controversies which revolve around policy choices and value determinations 

constitutionally committed for resolution to the halls of Congress or the confines of the Executive Branch."
82

 In Baker, the 

Supreme Court identified six types of cases that present political questions: [1] a textually demonstrable constitutional 

commitment of the issue to a coordinate political department; [2] a lack of judicially discoverable and manageable 

standards for resolving it; [3] the impossibility of deciding without an initial policy determination of a kind clearly for 

nonjudicial discretion; [4] the impossibility of a court's undertaking independent resolution without expressing lack of the 

respect due coordinate branches of government; [5] an unusual need for unquestioning adherence to a political decision 

already made; or  [6] the potentiality of embarrassment from multifarious pronouncements by various departments on one 

question.
83

 

 The presence of at least one of the above factors is needed for the political question doctrine to be taken seriously by a 

court.  Several courts have taken the first factor quite seriously, dismissing seemingly valid common law tort claims as non-

justiciable.  The following subsection considers some of the cases that where alleged PMC conflict zone torts have been 

dismissed as non-justiciable.  

 

“Political Question” Doctrine Effective for  Dismissal 

 

 While some courts have refused to grant a PMC defendant‟s motion to dismiss based on “political question,” the 

majority do grant relief.  This group of cases granting relief represents the first time since Baker v. Carr was decided that 

federal courts have dismissed on political question grounds where the defendant is not a government agency or institution.  

Generally, where the court expects that discovery will lead to revelations about military plans and strategies – usually in 

cases where the contractor is working closely with government personnel and planning – it is likely to dismiss based on the 

political question doctrine.   

 On October 11, 2006, the federal district court for the southern district in Texas issued its ruling in the case of Kevin 

Smith-Idol v. Halliburton.  In 1985, as part of the Army‟s decision to supplement regular Army forces with contractors, the 

United States Army implemented the Logistics Civil Augmentation Program or LOGCAP. Under LOGCAP, the Army 

awarded Brown & Root Services (KBR) a contract to provide essential services in support of the military in Iraq. The 

plaintiff, Kevin Smith-Idol, left his then-current employment in the United States to work for KBR as a truck driver in Iraq. 

Smith-Idol was first transported to Kuwait and later assigned to deliver fuel from his station at Camp Anaconda, Iraq, to 

specified locations in the “Area of Operations.”  In April 8 of 2004, Smith-Idol's convoy “was deployed along the route to 

Camp Ridgway, an area known to be subject to constant enemy attacks and artillery fire. As a result, Smith-Idol was 

wounded.”
84

  

 Because Smith-Idol believed that KBR knew (or should have known) of hostilities in the area to which he was sent, he 

claimed not only negligence, but also intentional infliction of physical and emotional injuries, and sought punitive 

damages.
85

 But the court dismissed before discovery, noting the prior decision in Fisher v. Halliburton, Inc.,
86

 and the 

applicability of the political question doctrine. Noting that the facts were not as developed as in Fisher, the court 

nonetheless observed that 

. . .the record does contain the identical governing contracts to those in Fisher. And as in Fisher, the LOGCAP 

contract and Task Order 59 expressly state that the Army had sole responsibility for force protection for civilian 

contractors.  Even in the unlikely event that the court were to find that the act of deploying the convoy was the sole 

responsibility of the defendants, the adequacy of the force protection provided to that convoy and the myriad of 

other decisions made by the Army and the defendants relating to which route to take, the accuracy and timeliness 

of intelligence on the possible routes, and the manner in which the convoys should travel, could not be divided into 

discrete parts attributable to the defendants and the Army. Therefore, the court finds that it cannot try this case 

without an impermissible intrusion into powers expressly granted to the Executive by the Constitution.
87

  

In Fisher, the same 1985 augmentation program (LOGCAP) and the same KBR contract with the Army
88

 was the 

foundation for Military task orders 43 and 59, which defined KBR‟s specific tasks.  These included the same kinds of 

transportation services at issue in Smith-Idol. In Fisher, KBR had hired the seven deceased drivers and ten injured drivers 

to help KBR provide transportation services. In April of 2004, upon arriving at the convoy staging area, the plaintiffs 

learned the planned route for that day had been changed. As the court explains, 

 The new route called for the convoys to deliver fuel to Baghdad International Airport (BIAP).  BIAP was an 

unfamiliar destination for the drivers. Many drivers merely followed the vehicle  directly in front of them, who in turn, 



 

 

followed the Army's local Iraqi guide. According to the  Army report of the incident, military personnel, including six 

gunners, accompanied the plaintiffs'  convoy. Even so, the plaintiffs were the majority of the KBR manpower for the first 

of two  convoys.  The first convoy was attacked by anti-American forces and sustained heavy casualties. Six men were 

 killed, eleven more were seriously wounded, and one man is still missing and presumed dead.
89

  

 

As in Smith-Idol, the plaintiffs in Fisher alleged that KBR intentionally put plaintiffs in harm‟s way.  They “knowingly and 

intentionally deployed the first April 9th civilian convoy as a decoy into an area they knew to be under attack to ensure the 

safe passage of the second convoy, and . . . had complete control over the decisions of when, where and how to deploy 

civilian convoys.”
90

 The defendants responded that the Army had control over the deployment and protection of convoys, 

and that their decisions are so interwoven with Army decisions that the court lacked jurisdiction over the case under the 

political question doctrine.  The court agreed.
91

 

 These cases may well have turned on the language of the governing contract, which in effect said that the LOGCAP 

contract and Task Order 59 expressly state that the Army had sole responsibility for force protection for civilian 

contractors.   Even if not, the court‟s language in Smith-Idol (doubting that the decisions of the Army and KBR could be 

divided into discretely attributable parts)
92

 would also be dispositive, for it “intertwines” the operations of the military with 

the PMC in a way that forbids – out of respect for the Executive branch – a thorough investigation of the Commander in 

Chief‟s execution of military hostilities. 

 Similarly, in Whitaker v. KBR
93

 a United States soldier was killed while escorting a military convoy operated by the 

private contractor. Whitaker‟s surviving family, as plaintiffs, alleged that the convoy was returning to Scania, Iraq, after 

completing a delivery in Al Kut, when one of KBR's drivers hit the guard rail of a bridge over the Tigris River and went off 

the bridge. Whitaker, who was driving an Army escort vehicle following that KBR rig, stopped his vehicle on the bridge. 

Then, another KBR driver struck Whitaker's vehicle from behind, knocking it close to the edge of the bridge where the 

guard rail had been destroyed. When Whitaker tried to get out of his vehicle, he fell off the bridge and into the Tigris 

River.
94

 Whitaker drowned, despite rescue attempts by those on hand.  The plaintiffs asked the court to hold KBR liable 

under the doctrine of respondeat superior for the negligence of its drivers. 

 But the court agreed with KBR, who argued the political question doctrine.  As the court noted, plaintiffs‟ son was 

working in cooperation with government contractor employees, so the question was not a typical auto negligence tort; 

"[t]he question here is not just what a reasonable driver would do – it is what a reasonable driver in a combat zone, subject 

to military regulations and orders, would do. That question necessarily implicates the wisdom of the military's strategic and 

tactical decisions, a classic political question over which this Court has no jurisdiction."
95

  Under these facts, the court 

noted, KBR was charged with the duty 

 

. . .to achieve military objectives in a wartime convoy operation that was planned and executed by the military. He 

was killed due to the alleged negligence of the government contractor's employees, which were performing their 

duties subject to the military's planning, orders, and regulations. The court noted, “It is well accepted that, in general, 

soldiers injured at the hands of the military raise political questions. The Court finds that a soldier injured at the hands 

of a contractor which is performing military functions subject to the military's orders and regulations also raises the 

same political questions. An examination of the purposes of the political question doctrine supports this conclusion.
96

 

 

 The Whitaker court went on to note that an important function of the political question doctrine is to prevent the courts 

from deciding questions that were intended by the Constitution to be left to the political branches. As the court stated, 

“[t]here is a textually demonstrable constitutional commitment of oversight and control of military force to the legislative 

and executive branches, and those political branches receive deference in the area of military affairs.”
97

 The court was 

persuaded that where contractors have partnered with government and subjected themselves to direct orders, regulations, 

and plans, the courts should defer to political branches in any liability questions that might arise. The Whitaker court was 

also convinced that there were no “judicially discoverable and manageable standards for resolving the questions.”
98

 The 

“garden variety road wreck” that plaintiffs presented was, to the court, a far more complex event, for “the wreck occurred in 

a combat zone during wartime while Plaintiffs' son, along with his Supply and Transport Troop and a group of civilian 

contractors, transported supplies from one military camp to another.”
99

  While other courts have agreed with this analysis in 

combat zone negligence cases,
100

 not every court has.
101

 

 Intentional torts pass through the same analytic frame; where there is “integration” with military decisions, a political 

question is present, and dismissal is inevitable.  The most intriguing U.S. lawsuit alleging intentional tort by a PMC is 

Ibrahim v. Titan and CACI.
102

 In Ibrahim, plaintiffs were seven Iraqi nationals complaining that contractors working as 

interrogators at Abu Ghraib beat them, deprived them of food and water, subjected them to long periods of excessive noise, 

forced them to be naked for prolonged periods, threatened them with attack dogs, exposed them to cold for prolonged 



 

 

periods, urinated on them, photographed them while naked, deprived them of sleep, and forced them to witness the abuse of 

other prisoners (including rape, sexual abuse, beatings and attacks by dogs). Allegations also included eye gouging, leg 

breaking, and electrocutions.
103

    

Ibrahim and the other Iraqi plaintiffs brought claims under the Alien Tort Statute (ATS), the Racketeer Influenced 

Corrupt Organizations (RICO) act, government contracting laws, and the common law of assault and battery, wrongful 

death, false imprisonment, intentional infliction of emotional distress, conversion, and negligence.  Judge Robertson 

observed at the outset of his opinion how serious the claims were, and used the word “tortured” in listing the actions at the 

heart of the complaint. He also noted that plaintiffs “apparently concede that they cannot sue the U.S. Government because 

of sovereign immunity.”
104

 He then dismissed the plaintiffs‟ claims under RICO and the ATS,
105

 but considered the 

political question doctrine and determined (in his first reported decision in the case
106

) to wait for further discovery. Judge 

Robertson initially noted the importance of determining the degree of contractor integration with the military, and in his 

most recent decision on the case,
107

 Titan was successful in getting these claims deemed non-justiciable as posing a 

“political question.”  That is, Titan‟s actions were tied closely enough to the government employees that it secured 

dismissal. CACI was not as successful; the distinction was that CACI‟s actions were more independent from operations 

planning by either the CIA or the U.S. armed forces.
 108

   

 

“Political Question” Doctrine as Ineffective for Dismissal 

 

 Unlike the cases like Fisher, Smith, Whitaker, or Smith-Idol, there have been some Iraq-based negligence claims 

against PMCs that have withstood motions to dismiss based on the “political question” doctrine.  These cases survive 

motions to dismiss only because there is a seeming separation of duties and responsibilities between the regular military 

forces and the PMCs.    

 In McMahon v Presidential Airways,
109

 the plaintiffs were family survivors of U.S. servicemen killed by the alleged 

negligence of a contractor providing air troop transport in Afghanistan.  The court was clear that when a contractor 

“operates contractually according to civilian standards and when the pressure of direct combat is absent, it is more likely 

that ordinary standards of care apply and the political question doctrine is not implicated.”
110

  In McMahon, plaintiffs had 

alleged that soldiers were being transported by defendant in clear weather and that defendants were to operate the aircraft in 

compliance with Federal Aviation Regulation 135 and 32 CFR 861, in accordance with a plan that would ensure safe and 

reliable air transportation.
111

 In the event the Defendants were required to carry cargo and passengers, they were to receive 

FAA approval and comply with FAA guidelines regarding cargo placement. As the court noted, “Defendants were required 

to fly as they normally would, according to commercial, civilian standards, in a foreign, albeit treacherous, terrain. Indeed, 

pursuant to the contract, the civilian personnel were entitled to refuse any mission that could not be completed safely.”
112

 

 Accordingly, the Court could not conclude that the “transportation of the decedents involved any military strategy or 

state secrets implicating national security.”
113

 

 

Ramifications may flow from allowing United States service personnel to sue private military contractors who 

operate on or near the battlefield, especially considering the extent to which our military forces now utilize private 

contractors in this manner.  . . . .The extent to which for-profit corporations, performing traditional military 

functions, are entitled to protection from tort liability is an area of interest to the political branches. However, 

under the current state of the law, the political question doctrine is not a proper basis for dismissing this case when 

the allegations appear to only implicate negligence principles and not military tactics. Thus, dismissal is not 

warranted under the political question doctrine.
114

 

 

In yet another case against KBR (Carmichael v. Kellogg, Brown, and Root),
115

 plaintiff alleged that KBR and its driver had 

been negligent in transporting Sgt. Carmichael when the tractor-trailer driven by defendant‟s employee was being driven at 

an excessive speed and without proper control by defendant‟s employee, Richard Irvine.
116

  Irvine was employed by both 

KBR and Halliburton.  Irvine lost control of the vehicle while traveling from Logistics Support Area Anaconda to Al Asad, 

Iraq; consequently, Carmichael was partially ejected from the cab of the tractor. “His head and chest were pinned between 

the tractor and the ground. Six to seven minutes passed before rescuers could dislodge his body. During this time he 

experienced a loss of oxygen to his brain. As a result, he suffered massive injuries and is now in a permanent vegetative 

state.”
117

 Carmichael's wife, individually and as her husband's guardian, filed a lawsuit in state court, alleging negligence on 

the part of Irvine and his employers, and survived a motion to dismiss.
118

  

 In Lessin v. Kellogg Brown & Root,
119

 a member of the United States Army was providing a military escort for a 

commercial truck convoy. While en route to Kuwait, one of the convoy trucks suffered an equipment malfunction. The 

truck stopped at the side of the route and Lessin attempted to assist the driver. While doing so, he was struck in the head by 

the ramp assist arm for the truck and suffered a traumatic brain injury.  Plaintiff‟s theory of the case was that the military 



 

 

contractor had been negligent in inspecting, maintaining, and repairing the truck that injured him, and/or in supervising the 

driver operating the truck. Alternatively, plaintiff alleged that the driver was negligent in using the ramp assist arm of the 

truck, and in failing to warn Lessin.
120

 Defendants argued forcefully for application of the political question doctrine.  The 

Court agreed that where the military's strategy, decision-making, or orders are inextricably linked to the claims asserted in a 

case, the “political question doctrine is implicated, and the case is inappropriate for judicial inquiry.”
121

 Yet unlike 

Whitaker, the Lessin court saw the incident as essentially a traffic accident, involving a commercial truck said to have been 

negligently maintained, as well as a civilian truck driver who was insufficiently trained.  

 

Claims of negligence arising from this type of incident are commonly adjudicated by courts, using well-developed 

judicial standards. While the actions taken by Lessin, a military officer, in assisting the truck will likely be relevant 

to causation, it is by no means clear that the policies or decisions of the military or of the executive branch itself 

will be implicated in this case. It does not follow, therefore, that the case will require initial policy decisions 

committed to the discretion of the political branches, or that adjudication of the case will evince a lack of respect 

for the political branches.
122

 

 

For a negligence case against KBR‟s for failing to protect against a suicide bomber in FOB Marez, the court declined the 

defendant‟s first motion to dismiss by following Lessin and not Whitaker. The court deemed it too early in the proceedings 

to dismiss on political question doctrine without the benefit of “crucial facts” that were not before it. The plaintiffs alleged 

that the defendants had been warned of the high probability and likelihood of an attack at FOB Marez. The court reasoned 

that if the military had been warned that there was likely to be an attack but failed to warn defendants, “the case might be 

inexorably intertwined with constitute [sic] political questions.” 

 

But this fact, like many others, remains to be established. Other relevant questions are whether defendants' 

contract required them to institute force protection procedures in operating the mess tent. If so, did defendants 

comply with their contract? Did defendants comply with the military's rules of engagement, standing orders, and 

other policies governing force protection and anti-terrorism procedures? Were defendants provided with advance 

warning of potential attacks by the military? The answers to these questions may elicit facts that answer the central 

inquiry: Were defendants entrusted with mess tent security, and did they negligently carry out their duties, or did 

the military retain responsibility for security of the mess tent?
123

 

 

If KBR was entrusted with mess tent security and they negligently carried out their duties, then there is not necessarily a 

political question.  But if the military had responsibility for security of the mess tent, “it is the military's conduct, not that of 

defendants, that the court would be called upon to analyze. This analysis would likely run afoul of the political question 

doctrine and the "complex, subtle and professional decisions" of the United States military, which the Constitution has 

entrusted to the political branches of government.
124

  

 For intentional torts by PMCs, Ibrahim remains an intriguing case that not only affirms the power of the political 

question doctrine to force dismissal of otherwise valid claims of torture, but also holds out the hope that for some residual 

class of intentional torts, some foreign plaintiffs may nonetheless find available remedies in U.S. courts.  Recall that at Abu 

Ghraib, the interrogations were conducted by both military and civilian contractors, with varying degrees of supervision 

from military commanders in the field.
125

 According to Ibrahim‟s allegations, these contractors included both CACI and 

Titan. 

 After reviewing Baker v. Carr and related cases,
126

 Judge Robertson notes the Hamdi v. Rumsfeld
127

 case and cites it 

for the proposition that 

 

The Constitution's allocation of war powers to the President and Congress does not exclude the courts from every 

dispute that can arguably be connected to "combat" as the Supreme Court's rejection of the government's 

separation of powers argument in Hamdi v. Rumsfeld makes clear. . . .An action for damages arising from the acts 

of private contractors and not seeking injunctive relief does not involve the courts in "overseeing the conduct of 

foreign policy or the use and disposition of military power."
128

  

 

While the Ibrahim case clearly has “some relationship to foreign relations,” the court notes, "it is error to suppose that every 

case or controversy which touches foreign relations lies beyond judicial cognizance.”
129

  In his initial decision in the case, 

Judge Robertson noteed that if discovery collides with government claims to state secrecy, he would likely invite summary 

judgment motions from the defendants. Indeed, after further discovery, Judge Robertson considered the defendants‟ 

arguments under the “military contractor defense” and concluded that federal statutory law pre-empted the claims against 

one contractor, but not the other.
130

  In so doing, he left the political question (which has Constitutional dimensions) 



 

 

unanswered, preferring to conclude some of the claims using the more statutory-based military contractor defense.  As we 

shall see in the section immediately below, because of differing command structures and differing degrees of “integration” 

with military personnel, Titan‟s motion for summary judgment was allowed, and CACI‟s was not.
131

 

Reviewing the cases where the political question doctrine has been applied to PMC torts in conflict zones, it is clear 

that the political question defense is dispositive in some cases but not others. For cases of intentional tort, the political 

question may be averted by looking to “state secrets” or the “military contractor defense.”  For negligence torts, the courts‟ 

initial inquiries are likely to be fact-specific, and if the military‟s conduct is not inextricably bound up in plaintiff‟s 

allegations, there may well be no political question barrier to negligence lawsuits against PMCs, either by civilians or 

military personnel for torts in the zone of conflict. If the tight “integration” of public and private actors is not evident to the 

court, the military contractor defense may fail as well, leaving some opportunities for plaintiffs to recover in negligence 

cases. 

 

Military Contractor Defense 

 

Historically, sovereigns have invoked sovereign immunity when sued.  Tort claims against the U.S. government are 

viable only where the federal government has waived its immunity.  It has done so in the Federal Tort Claims Act
132

 

(FTCA), but the FTCA also delimits the kinds of cases where the United States has effectively waived its immunity.  One 

of the most notable exceptions to the FTCA's waiver of sovereign immunity includes "[a]ny claim arising out of the 

combatant activities of the military or naval forces, or the Coast Guard, during time of war."
133

 Most PMCs will concede 

that the exception does not apply directly to government contractors, but will almost always cite two cases in which the 

exception has been extended to government defense contractors.  

The government contract defense was first articulated in Boyle v. United Technologies.
134

 In Boyle, the estate of a 

Marine helicopter pilot sued a helicopter manufacturer for wrongful death caused by alleged product defects. The Supreme 

Court found Boyle's claims preempted as a matter of judge-made federal common law because "uniquely federal interests" 

were at stake – the rights and obligations of the United States under its contracts, civil liability for actions taken by federal 

officials in the course of their duty, and federal procurement of equipment. The Court then concluded that the application of 

state law liability theory presented a "significant conflict" with federal policies or interests, finding guidance in the 

"discretionary function" exception to the FTCA.
135

   If the helicopter's design was a result of government policy decisions, 

even ones that made trade-offs between safety and combat effectiveness, liability should not be permitted.
136

To ensure that 

the design was a product of government discretionary decision-making, the Court remanded for a determination as to 

whether: (1) the United States approved reasonably precise specifications; (2) the equipment conformed to those 

specifications; and (3) the supplier warned the United States about the dangers in the use of the equipment that were known 

to the supplier but not to the United States.
137

  

The Boyle precedent was extended somewhat in Koohi v. United States.
138

 In Koohi, heirs of the deceased passengers 

and crew of an Iraqi civilian aircraft (mostly Iraqi nationals) filed suit after the U.S.S. Stark shot down the aircraft during 

the so-called tanker war between Iran and Iraq.
139

  All 290 persons aboard were killed when crewmembers of the Stark 

mistook the plane for an Iranian F-14 with the Aegis air defense weaponry system. The federal government and the 

manufacturer of the weapon system were both named as defendants; the plaintiff‟s theory against the manufacturer was for 

design defects, while the claim against the United States was for negligent operation of its warship.  The Ninth Circuit 

relied on the Supreme Court's discussion of the government contractor defense in Boyle and found that the “combatant 

activities exception” to the FTCA should apply to the manufacturer, and thereby "shield from liability those who supply 

ammunition to fighting vessels in a combat area." 
140

 The court said that "during wartime encounters no duty of reasonable 

care is owed to those against whom force is directed as a result of authorized military action."
141

  

In another case widely relied upon in this area of the law, Bentzlin v. Hughes Aircraft Co.
142

, the plaintiffs' decedents 

had been killed by missiles fired by a U.S. Air Force aircraft, and the plaintiffs brought suit against the manufacturers of the 

missiles. Relying upon the Ninth Circuit's decision in Koohi, the court held that the combatant activities exception applied 

to the missile manufacturers in that case, noting that "[s]uch a defense for manufacturers of equipment that allegedly 

malfunctions during combat arises from the fact that certain federal interests implicated in war – such as secrecy of wartime 

strategy and military morale – would be undermined by state tort suits against such manufacturers."
143

  

Thus, in both Koohi and Bentzlin, the lawsuits were based on injuries arising from the United States' use of weapons 

during combat. In reviewing both Koohi and Bentzlin, the court in Lessin v. Brown and Root
144

 agreed with the analysis in 

Fisher v. Halliburton
145

 which concluded that "each of these cases involved claims involving complex equipment acquired 

by the Government in its procurement process, which inevitably implicates nuanced discretion and sophisticated judgments 

by military experts."
146

 Yet the Lessin court (where the plaintiff was a serviceman who suffered brain injuries allegedly 

because of the negligence of the contractor) determined that “military decision-making” was not implicated.  Koohi and 

Bentzlin were distinguished on the basis that  



 

 

 

. . .instead of manufacturing weapons, which were then procured and utilized by the military in combat, Defendant 

itself provided a convoy service. Additionally, in Koohi, the court was also concerned with the lack of any duty of 

reasonable care owed to a perceived enemy during combat. This case, on the contrary, concerns the duty of care 

owed by a private corporation to United States citizens, and the concern noted by the court in Koohi is inapplicable 

to this case.
147

 

 

The Lessin court declined to extend the combatant activities exception and thus KBR‟s motion to dismiss the case (as 

barred by the combatant activities exception to the FTCA) was denied.  The court did note, however, that if additional fact 

warranted application of the exception, KBR could renew its motion.
148

    

The federal district court for Northern Georgia in Carmichael also declined to apply the combatant activities 

exception from Koohi, noting that the plaintiff's husband was “not injured because by the United States because he was 

perceived as its enemy; rather, Sergeant Carmichael was a United States soldier/citizen injured (allegedly) by a private 

contractor.”
149

 

         The Carmichael court also distinguished Bentzlin, whose most important feature was that the state tort law claims 

were based upon the Maverick missile's alleged defective condition.  This would require some disclosure of the missile's 

design, which would also contravene the Government's interest in maintaining secrecy of its weaponry. The conflict 

between plaintiff‟s claims and the uniquely federal interest in preserving this secrecy would, under Boyle, require pre-

emption of the state law claims.  Moreover, in Bentzlin (unlike in Carmichael) the government had intervened in the case 

and moved to dismiss under the political question and state secrets doctrines. Because allowing Carmichael to proceed with 

her state tort law claims would not appear to hinder the government‟s interest in preserving military secrets, and because 

the government had not intervened and moved to dismiss under the political question or state secrets doctrines, the court 

denied the defendant‟s motion to dismiss. 

        The combatant activities exception was also aired in Smith, but KBR did not prevail there, either.  The court was not 

persuaded by Koohi, which it distinguished because (1) Koohi involved “action by the United States military against a 

perceived enemy” whereas Smith involves action by a hostile actor against the United States military, because (2) the 

defendant in Koohi was sued for providing allegedly defective products, which is not true in the Smith case, (3) and 

because the plaintiffs in Koohi were not U.S. citizens but were "perceived enemy" mistakenly targeted by the United States 

military.   

 In Ibrahim v. Titan,
150

 defendants asked the court to dismiss the plaintiffs' common law claims as preempted under an 

extension of the government contractor defense as expanded by Koohi.  In his initial Ibrahim decision, Judge Robertson 

noted that the defense is an affirmative one, and that defendants must produce sufficient factual support to justify its 

application.  Judge Robertson recounted that in Koohi, the FTCA‟s bar of lawsuits for "any claim arising out of the 

combatant activities of the military or naval forces, or the Coast Guard, during time of war,"
151

 was understood to serve the 

purpose of recognizing that “during wartime encounters no duty of reasonable care is owed to those against whom force is 

directed as a result of authorized military action."
152

 As he noted,  

 

Thus, guided by Boyle's reliance on the FTCA, the court found that imposing liability on the civilian makers of a 

weapons system used in an accidental shooting down of a civilian aircraft "would create a duty of care where the 

combatant activities exception is intended to ensure that none exists."
153

  

 

Judge Robertson concluded that Titan and CACI were asking that Boyle's preemption analysis be expanded “beyond 

Koohi's negligence/product liability context to automatically preempt any claims, including these intentional tort claims, 

against contractors performing work they consider to be combatant activities.” Noting that this would be the first time 

Boyle would be applied in this way, he declined to do so.  

       But he allowed further inquiry through discovery to determine whether allowing Ibrahim et al. to go forward would 

conflict with the purposes of the FTCA and “whether defendants have shown that they were essentially soldiers in all but 

name.”
154

 After noting that the FTCA‟s exception “seems to represent Congressional acknowledgment that war is an 

inherently ugly business for which tort claims are simply inappropriate,”
155

 Judge Robertson nonetheless found it too early 

in the proceedings to determine if ”defendants' employees were essentially acting as soldiers” or not. If they were, the 

FTCA exception might well apply.  But, he notes that other than Titan‟s providing a “Statement of Work” the defendants 

have not met their factual burden of showing entitlement to the government contractor defense.
156

 

 

More information is needed on what exactly defendants' employees were doing in Iraq. What were their 

contractual responsibilities? To whom did they report? How were they supervised? What were the structures of 



 

 

command and control? If they were indeed soldiers in all but name, the government contractor defense will 

succeed, but the burden is on defendants to show that they are entitled to preemption.
157

 

 

After further inquiry, Judge Robertson issued a second opinion,
158

 in which depositions from military and Titan employees 

informed his decision to dismiss. Judge Robertson found that the Titan contract required Titan to provide "all personnel, 

equipment, tools, material, supervision, and other items and services . . . necessary to provide foreign language 

interpretation and translation services in support of" military operations in the Persian Gulf region.”
159

  In December 2003, 

Titan's Iraq operations employed 28 site managers for 3052 linguists the Titan interrogators.  Thus, these site managers 

were generally not on-site with the linguists that they managed. For example, Titan‟s “on-site representative” was George 

Winkler, who lived in Baghdad‟s Green Zone and interacted with Titan interrogator-employees on benefits and other issues 

not related to interrogation. According to Winkler, once Titan linguists were on-site, their work assignments "were under 

the exclusive direction and control of the military unit commander or the OIC/NCOIC."
160

 

 By contrast, Major John Scott Harris oversaw the assignment of both military and civilian linguists within Iraq.  

Winkler swore under oath that Titan linguists were subject to their military unit commander's tasking "24 hours per day, 

seven days per week. . . . Titan supervisors played no role in the tasking of linguists or in supervising their work 

performance." During the period of November 2003 through January 2004, Winkler visited the 30-40 U.S. citizen Titan 

linguists employed at Abu Ghraib "about 2-3 times per week." During these visits he was "prohibited by the military from 

observing linguists performing their duties or from discussing their interrogations." Instead, Winkler would check in with 

each linguist to see how he or she personally was getting along and would deal with issues relating to benefits and pay. 
161

 Judge Robertson determined that “serving as a translator for the interrogation of persons detained by the U.S. military 

in a combat zone is an activity that clearly has a „direct connection with actual hostilities,‟”
162

 and that Titan therefore 

“satisfies the threshold inquiry for potential application of the combatant activities exception.”
163

  He noted as “dispositive” 

the question as to whether “Titan's interpreters were under the direct command and exclusive operational control of the 

military chain of command.”  In determining that they were, he chose to dismiss the claims of all Iraqi plaintiffs against 

Titan, based on the military contractor defense.
164

 

 Space limitations for this paper prevent a thorough analysis of why Judge Robertson retained the case against CACI, 

but suffice it to say that he concluded that the facts for CACI at Abu Ghraib were sufficiently different, and that they could 

be “construed as showing that CACI interrogators were subject to a dual chain of command, with significant independent 

authority retained by CACI supervisors. When the facts are construed in this manner, no federal interest requires that CACI 

be relieved of state law liability.”
165

   

 Thus, the military contractor defense can be a potent obstacle for potential plaintiffs, especially in cases of intentional 

tort under seeming military control or supervision.  Where such torts take place under conditions where “national security” 

or “military operations,” the “state secrets” privilege is apt to be invoked, either by the Executive Branch or by the 

defendant. 

 

State Secrets Privilege 

 

While the military contractor exception to the FTCA is clearly within Congress‟ prerogative to re-define, the political 

question doctrine and the state secrets privilege occupy more problematic ground: the claimed area of executive privilege.  

While the Constitution entrusts foreign policy to the Executive branch and the Legislative branch, the Supreme Court has 

given considerable deference to the Executive branch when it has invoked the “state secrets privilege.”
166

  

The state secrets privilege was first enunciated in the 1953 case of Reynolds v. United States.
167

  In Reynolds, the 

widows of three employees of the Radio Corporation of America (better known as RCA) sought accident reports on a B-29 

Superfortress bomber that left Warner Robbins Air Force Base in Georgia on a secret mission in 1948.  The plane crashed, 

with few if any official explanations; the widows wondered if there had been negligence.  In bringing a lawsuit, they were 

rebuffed by the U.S. government, who told them (and the courts) that releasing details about the airplane or the mission 

would threaten national security.  In 2000, the accident reports were declassified and released. They contained no secret 

information, but did contain information about the poor condition of the aircraft and the pilot‟s negligence in dealing with 

an engine on fire. In short, the privilege was invoked to cover up poor maintenance and negligence on the part of the pilot; 

the outcome for plaintiffs was that a wrong was done with no remedy at law.
168

 

During the next fifty years, the state secrets privilege was invoked sparingly.  Between1953 and 1976 – during the 

height of the Cold War – the government used it four times, but used it 23 times from 2001 – 2005.From a number of 

sources, it is abundantly clear that since September 11, 2001, the Executive branch of the U.S. government has invoked the 

“state secrets privilege” far more than any previous administration.
169

 

Along with the El-Masri case described earlier,
170

 the case of Mahar Arar has attracted worldwide attention, even if 

the case did not achieve wide publicity in the United States.  Maher Arar, a Syrian-born Canadian citizen who was detained 



 

 

in the U.S. in 2002 and sent against his will to Syria, where he says he was tortured until his release a year later.  The 

Justice Department asserted the state secrets privilege in seeking to dismiss a lawsuit by Arar.
171

  A Canadian government 

commission found after a two-year investigation that Arar had no connection with terrorists and awarded him compensation 

of 10 million dollars and an apology. He sued not only George Tenet but various unknown CIA agents for his extraordinary 

rendition and torture in Syria.  He failed, for various reasons that rendered the state secrets privilege “moot,” but the court 

no doubt could and would have dismissed his lawsuit for that reason as well.  While Arar named no private entities as 

defendants, he did name ten “John Does,” and PMC employees have allegedly been involved in extraordinary renditions.
172

 

Thus, lawsuits against the United States or its private contractors by non-U.S. citizens for torture or extraordinary 

rendition have difficulty gaining traction because of the FTCA‟s exception for tort damage in a foreign country,
 173

   

because the question is “political,” or because state secrets privilege may be invoked.  This is so despite the Alien Tort 

Statute (ATS) and despite the enactment of the Torture Victim Protection Act (TVPA).  

 

The Insufficiencies of the Alien Tort Statute Claims and the Torture Victim Protection Act 

 

 Despite these varied defenses to PMC accountability for torts in conflict zones, some lawyers and commentators 

contend  that the Alien Tort Statute
174

 or the Torture Victim Protection Act are potentially effective means of redress.   The 

Alien Tort Statute was included in the First Judiciary Act but was utilized only twice in its first 200 years of existence to 

establish federal subject matter jurisdiction.
175

 Modern use of the statute and its association with human rights claims dates 

from 1980 and Filartiga v. Pena-Irala.
176

 In that landmark decision, the court allowed two Paraguayan plaintiffs to bring an 

action against a Paraguayan defendant for the torture death of a relative. The Second Circuit relied upon the Alien Tort 

Statute, which provides: "The district courts shall have original jurisdiction of any civil action by an alien for a tort only, 

committed in violation of the law of nations or a treaty of the United States."
177

   

 Although the district court dismissed the action lack of subject matter jurisdiction, the court of appeals reversed and 

held that ". . .deliberate torture perpetrated under color of official authority violates universally accepted norms of the 

international law of human rights, regardless of the nationality of the parties. Thus, whenever an alleged torturer is found 

and served with process by an alien within our borders, § 1350 provides federal jurisdiction." 
178

After reviewing various 

international agreements, including the Convention Against Torture, the court concluded that "although torture was once a 

routine concomitant of criminal interrogations in many nations, during the modern and hopefully more enlightened era it 

has been universally renounced. . . .There now exists an international consensus that recognizes basic human rights and 

obligations owed by all governments to their citizens."
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In the twenty years since Filartiga, U.S. federal courts have expanded the category of private rights based on serious 

violations of customary international law; these include claims of torture, genocide, war crimes, crimes against humanity, 

summary execution, arbitrary detention and disappearance.  Courts have recognized that such claims may be brought not 

only against individuals acting under color of state authority,
180

 but also individuals who were non-state actors, and claims 

against corporations.
181

 

 But recall that Judge Robertson dismissed the ATS portion of Ibrahim‟s claim,
182

 and also dismissed Saleh‟s ATS 

claim against Titan.
183

  In both opinions, he relied on prior cases
184

 and took account of the Supreme Court‟s decision in 

Sosa v. Alvarez-Machain
185

 to hold that the ATS did not apply to private actors.  In El-Masri, the extraordinary rendition 

case described above,
186

 the ATS claim was not even considered when the United States invoked the „state secrets‟ 

privilege.  

 With the enactment of the Torture Victims Protection Act of 1991 (TVPA), the United States Congress codified a 

cause of action for torture under the ATS.
187

  The Act creates a civil action for torture and states, "An individual who, under 

actual or apparent authority, or color of law, of any foreign nation ... subjects an individual to torture shall, in a civil action, 

be liable for damages to that individual."
188

 Because the statute specifically requires that an alleged torturer act under 

"authority" of a foreign government, it would presumably not apply to U.S. contractors or bounty hunters accused of 

torture; indeed, no one has yet used the TVPA against PMC contractors to gain a hearing on the merits. 

 It is conceivable that Ibrahim and others might get an appellate court judge to find that private contractors acting in 

concert with the military (under “color of law”) are engaged in torture contrary to Congressional statutes such as the ATS 

or the TVPA.  But for now, it is clear enough that neither the ATS nor the TVPA provide inherently winning claims against 

PMCs for torts in conflict zones.  Given the non-applicability of either the ATS or the TVPA to “private actions,” it is fair 

to note a certain inconsistency at play here within the mix of applicable U.S. laws where intentional torts by U.S. PMCs are 

concerned:  the contractors can often claim the cloak of immunity using the military contractor defense or state secrets, and 

can also compel dismissal using the political question doctrine, all on the premise that their actions are inextricably bound 

up with national security or military oversight and direction.  Yet because they are “private actors,” no causes of action 

under the ATS or the TVPA will proceed to trial. 

 



 

 

NON-U.S. TRIBUNALS AND THEIR INADEQUACY 

 

 The International Criminal Court will not have jurisdiction over crimes and torts of U.S. PMCs in conflict zones.
189

  

There is no international civil court to which injured parties or surviving family members can bring claims. The U.S. courts 

are treacherous grounds, as well, largely because of the political question doctrine, but also because of “state secrets” and 

the military contractor exception to the FTCA.  Neither the ATS nor the TVPA has thus far enabled foreign nationals to 

recover against U.S. PMCs for intentional torts.  

 It is conceivable that in time, there will be a sovereign and functioning government in Iraq.  That government may 

undo the grant of immunity provided by the CPA to U.S. contractors, and criminal or civil proceedings may well be 

conducted.
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  By that time, however, the collectible assets of U.S. contractors would most likely no longer be in Iraq, and 

U.S. courts could be asked to enforce judgments of Iraqi courts. This in turn may depend on the status of the United States 

as a signatory to the proposed Hague Convention on Jurisdiction and Foreign Judgments in Civil and Commercial 

Matters.
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  Delving into the hypothetical possibilities is beyond the scope of this particular paper; but the reality remains 

that at present, the available remedies for U.S. PMC torts in conflict zones are mostly lacking in U.S. courts except for 

those few negligence cases (usually involving motor vehicles)
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 where the PMC is operating independently of military 

direction. The following section proposes a solution which may be feasible. 

 

RECOMMENDATIONS TO THE U.S. GOVERNMENT 

 

 Congress should usefully consider a standard contract provision for all PMCs contracting with agencies of the U.S. 

federal government.  The standard provision would require that torts of PMCs or their employees “arising out of the 

contractor‟s work for the United States” be heard in a claims commission where “state secrets,” political questions, and the 

military contractor defense would explicitly be forbidden as bases for dismissal.  They could be closed to public view yet 

be subject to meaningful oversight beyond the Executive Branch. U.S. government contractors in war zones would have to 

agree to this “forum selection clause” or be denied the government contract. As an explicit direction to the judiciary, 

potential plaintiffs could be listed to include U.S. servicemen, other contracting agents, PMC employees, and foreign 

nationals injured by the contractor‟s actions.  The Federal Arbitration Act could also be amended, slightly, to provide that 

pre-dispute arbitration agreements between contractor and employee would not be enforceable; in this way, the intentional 

and negligent torts committed against PMC employees (including reported instances of rape)
193

 would be heard in the 

claims commission rather than private arbitration, so that Congress could keep a more watchful eye on the performance and 

problems arising with the use of private contractors in conflict zones. 

 

THE ULTIMATE „POLITICAL QUESTION‟ QUESTION  

 

 The outcome of the federal appellate courts‟ decisions on PMC conflict zone tort liability is likely to leave some 

possibility of recovery in U.S. courts for negligence cases in which PMCs are demonstrably independent from military 

oversight or direction.  That leaves a wide range of torts (including rape, assault, murder, and torture) that, while ostensibly 

remediable in U.S. courts by the Convention against Torture or the TVPA, are in practice immunized by a variety of 

exceptions and defenses that follow a hands-off judicial policy for contract torture or rendition under the guidance of 

military or CIA personnel, or the random killing of Iraqi civilians by contractors guarding State Department personnel.  The 

common feature for these cases where „political question,‟ state secrets, and military contractor defense are invoked is that 

military and security matters may be revealed in litigation, which would offend the Court‟s notions about separation of 

powers.  This judicial perspective views the President as Commander in Chief, sometimes in tandem with Congress, but in 

any case pursuing the national interest in foreign and military policy.  To the extent that PMCs are tightly wound into the 

Executive branch programs, policies, and directives, it matters not that they are corporations with a profit motive – they will 

not be held accountable if having a trial means peeling back layers of secrecy, military policy, government product 

specifications, or war-zone planning.  

 William Howell of Harvard University has written about the U.S. President‟s increasing tendency to claim unilateral 

power.
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   He points out that  

 During the first 150 years of the nation‟s history, treaties (which require Senate ratification) regularly  outnumbered 

 executive agreements (which do not); but during the last 50 years, presidents have signed roughly ten executive 

 agreements for every treaty that was submitted to Congress. With rising frequency, presidents are issuing  national 

 security directives (policies that are not even released for public review) to institute aspects of their policy agenda. 

 Since Truman fatefully called the Korean War a “police action,” modern presidents have launched literally hundreds 

 of military actions without first securing a formal congressional authorization. Though the total number of executive 

 orders has declined, presidents issued almost four times as many “significant” orders in the second half of the 



 

 

 twentieth century as they did in the first.  Using executive orders, department orders, and reorganization plans, 

 presidents have unilaterally created a majority of the  administrative agencies listed in the United States Government 

 manual. 
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In general terms, Howell is describing the very legal landscape that allows no-bid, cost-plus contracts to be awarded to 

private military and security companies without sustained and serious Congressional oversight.  Some commentators have 

doubted that Congress even has the political will to oversee massive defense budgets – both known and unknown – because 

of the benefits that military-related spending brings to various states and Congressional districts.
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 Perhaps the answer to the most critical „political question‟ is already known: can Congress exercise meaningful 

oversight in matters of military and national security?  The answer may well be a  “no way.”  The military-industrial 

complex Eisenhower described
197

 is alive and well, and for the time being seems untouchable as a political force.  

Blackwater Worldwide, so widely reviled at the time of the Nisour Square shooting, had its CEO publicly grilled by a Rep. 

Henry Waxman‟s House Oversight and Governmental Reform Panel in October, 2007.
198

 But by May 2008, through public 

and private lobbying, Blackwater was back to “business as usual” as contractor for the U.S. government in Iraq.
199

 

 The ultimate political question is whether the Congress will re-assert authority over military operations abroad (or 

leave relatively unchecked this zone of Presidential power), and whether the Supreme Court will side with Congress, defer 

to the executive, or refuse to rule because the question is “political.” In January of 2008, Congress responded to the many 

reports of fraud and mismanagement in war zone contracts since the invasions of Iraq and Afghanistan by including a 

Congressional “contracting commission” to investigate defense contracts.  It is modeled after a similar commission that was 

headed by Harry Truman in the 1940s to uncover abuse in military contracts during World War II.
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  In signing the bill – which was part of a much larger defense bill – President Bush issued a “signing statement” that 

singled out the commission and three other provisions that could "purport to impose requirements that could inhibit the 

president's ability to carry out his constitutional obligations."
201

  President Bush‟s use of signing statements has generated 

considerable controversy and commentary,
202

 but the courts have yet to rule on the impact and meaning of these statements.  

But the Supreme Court will eventually be asked to consider whether the President can sign a bill passed by Congress into 

law, but also make claims as to which parts of the law he considers constitutional and enforceable.  If he directs the 

Executive Branch not to cooperate with the Congressional oversight commission on defense contractors, the Supreme Court 

may be called upon to adjudicate the conflicting constitutional claims: that the law as signed is the law, or that the law as 

signed with Presidential caveats is the correct constitutional view of the law.  If the Court regards this as a political 

question, and refuses to enter the fray, then by default the Presidential view would prevail.   

 Any proposed solution to PMC non-accountability for conflict zone torts suggested in this paper would require a bill 

passed by Congress and signed by the President.  It is nearly certain that President Bush would issue a “signing statement” 

similar to the one he issued for the oversight commission; whether his successor would do so is uncertain, but Presidents 

have had a recent history of working to protect the prerogatives of the Executive Branch.
203

  Thus, any solutions to the non-

compensability of negligent and intentional torts in war zones by U.S. PMCs must therefore be cognizant of political 

questions that transcend the “political question” doctrine. Another way to pose the dominant „political question‟ here is how 

the U.S. legal system and the people of the United States will re-balance the separation of powers conceived in the U.S. 

Constitution; at present, the proliferation of state secrets, secret programs, and Department of Defense “black budgets” are 

relatively unchallenged by either Congress or the courts.  Andrew Bacevic has observed that “[n]one of the Democrats 

vying to replace President Bush is doing so with the promise of reviving the system of check and balances.... The aim of the 

party out of power is not to cut the presidency down to size, not to reduce the prerogatives of the Executive Branch but to 

regain them.”
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 The political question doctrine has been largely unexamined by the Supreme Court since Baker v. Carr. Its now-

frequent application in what would otherwise be routine negligence cases highlights its significance: if U.S. courts cannot 

consider negligence claims against PMCs from U.S. citizens for acts taking place in areas of armed conflict, it is even less 

likely that U.S. courts will consider intentional torts or even torture, whether the plaintiffs are U.S. citizens or “aliens.”
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Systemically, then, the United States as a sovereign state among other sovereign states is not keeping its obligations 

under peremptory norms of international law or the various conventions that prohibit torture. This breach of obligation 

requires a worldview that places the U.S.-sponsored actions abroad – whether military or privately contracted – beyond the 

reach of legal accountability.  Such unaccountability is enabled by a judicial deference towards the U.S. executive branch in 

all matters relating to the use of force as an instrument of foreign policy; this is by now a deeply ingrained pattern for 

federal judges, for the Executive Branch need only invoke „state secrets‟ and insure that contractors work closely with 

official liaisons for all such matters to be well beyond judicial cognizance.  Congress, if it is inclined to hold PMCs 

accountable for intentional and negligent torts in zones of conflict, must exercise its oversight of the Executive Branch in a 

way that the Court can find constitutional. Yet the Court may come to see a conflict between the Legislative and Executive 



 

 

branch as itself a non-justiciable political question.  More hopefully, the legacy of Marbury v. Madison suggests that the 

Court is more likely to guard its role as ultimate arbiter of what is and is not constitutional.     

 When news of the Abu Ghraib torture made worldwide news, President Bush granted an interview to the Arab Al 

Hurra TV network.  "The America I know has sent troops into Iraq to promote freedom,” said the President, “. . . good, 

honorable citizens that are helping Iraqis every day." The President also said, "It's important for the people of Iraq to 

know that in a democracy, everything is not perfect, that mistakes are made. But in a democracy as well those mistakes 

will be investigated and people will be brought to justice." Bush said America's open society and willingness to 

investigate "stands in sharp contrast to life under Saddam Hussein. His trained torturers were never brought to justice.”
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 The rule of law surely matters.  The Supreme Court has often noted with approval John Adams‟ quotation: a 

government of laws, not men.
207

  Adams attributed this thought to a work in 1656 by James Herrington, who wrote of the 

desirability of “an empire of laws and not of men.”
208

  Empire through military force and unilateral actions are antithetical 

to this concept, yet for universally condemned acts of torture the United States has recently set a course at odds with an 

empire of laws. When the U.S. government sends military force to liberate a nation from oppression to promote freedom 

and the rule of law, it may and must also lead by example.  Disallowing Iraqi nationals recovery for U.S.- supervised 

torture is only justified by the most tortured logic and available precedents on „political questions,‟ „state secrets,‟ and the 

military contractor defense. The moral mandate, as well as the international legal obligation, is clear enough, but the fog of 

precedent on „political questions‟ makes the path to justified recovery for PMC war zone torts a long and winding road. 
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