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I. Introduction   

 

In Philip Morris USA v. Williams,
1
 the United States Supreme Court decided that the Due Process Clause prohibits a 

state from using punitive damages awards to punish a defendant for injuries it inflicts upon non-parties, i.e. strangers to the 

litigation
2
 because such awards amount to a taking of property without due process, there being no fair notice of the severity 

of the penalty the state may impose.
3
  This decision is the third in the United States Supreme Court‟s recent forays into the 

constitutionality of punitive damages awards,
4
 but the first punitive damages case decided by the Court since the retirement 

of Justice O‟Connor and the death of Chief Justice Rehnquist,
5
 and the addition of Justice Alito and Chief Justice Roberts to 

the Court.  The purpose of this paper is to examine how Philip Morris USA v. Williams fits into the trilogy of punitive 

damages decisions issued by the United States Supreme Court, to assess the impact of the Chief Justice Roberts and Justice 

Alito‟s joining the majority decision, and to determine the reach of the Due Process Clause in restricting punitive damages 

awards.
6
   

 

II. Factual Background 

 

Jesse Williams began smoking cigarettes manufactured by Philip Morris while serving in the army in Korea in the 

early 1950s.
7
  The Army provided the cigarettes, and soldiers encouraged Williams to smoke to keep the mosquitoes away.

8
  

Williams continued to smoke the cigarettes until the mid-1950s, when he switched to the Marlboro brand, also manufactured 

by Philip Morris and positioned as the first male-oriented filter cigarette.
9
  Williams smoked Marlboros or Marlboro Lights 

for the rest of his life, his cigarette consumption ultimately increasing to three packs a day.
10

 

While his family encouraged him to stop smoking and told him cigarettes were hazardous to his health, Williams 

insisted that the cigarette companies would not sell cigarettes as dangerous as his family claimed, that he heard on television 

smoking cigarettes does not cause cancer and was not harmful to the smoker‟s health, and that the tobacco companies never 

said smoking was harmful or something was wrong with tobacco.
11

   

Williams was unsuccessful in his several attempts to stop smoking, regardless of the approach he took: quitting 

“cold turkey,” cutting down on the number of cigarettes smoked, or using nicotine patches or gum.
12

  His addiction to 

cigarettes was so strong that, upon running out of cigarettes, he would travel to the store to buy cigarettes regardless of 

weather hazards and would leave his wife in the nonsmoking section of restaurants to smoke a cigarette in the smoking 

section.
13

  According to an expert witness, Williams “was highly addicted to cigarettes” and his addiction was both 

“physiological” and “psychological.”
14

 

While Williams was generally in good health throughout his life, chest X-rays and other diagnostic tests undertaken 

in September and October 1996 demonstrated that he had an inoperable carcinoma in his right lung, the primary cause of 

which was cigarette smoking.
15

  Upon learning of the diagnosis, he “expressed a feeling of betrayal” and claimed the 

cigarette companies “were lying all the time.”
16

  Chemical and radiation treatments were unsuccessful, and Williams died in 

March 1997. 

Mayola Williams, the widow of Jesse Williams and the personal representative of his estate, brought an action 

against Philip Morris to recover compensatory and punitive damages for his death.
17

  Ms. Williams pursued personal claims 

of negligence and fraud, and the jury returned a verdict in favor of plaintiff on those claims, awarding economic damages in 

the amount of $21,485.80 and non-economic damages of $800,000 on each claim.
18

  Ms. Williams also pursued claims of 

negligence and fraud on behalf of her deceased husband.
19

  The jury determined that Jesse Williams‟ own negligence was 50 

percent of the cause of his harm and declined to award punitive damages on his negligence claim.
20

  The jury awarded Jesse 

Williams punitive damages in the amount of $79 million on the fraud claim.
21

  The trial court determined that the punitive 

damages award was excessive under the United States Constitution and reduced it to $32 million.
22

  The trial court also 

reduced the award of non-economic damages to $500,000 in accordance with an Oregon statute which caps the amount that 

may be recovered as non-economic damages in a wrongful death action at $500,000.
23

 

 

III. Decision of Court of Appeals of Oregon 

 

Philip Morris appealed to the Court of Appeals of Oregon.  Philip Morris contended (1) it was entitled to a directed 

verdict on the fraud claim, because there was no evidence that Philip Morris directed a specific misrepresentation to Williams 



  

or that Williams reasonably relied on any such representation,
24

 (2) that the jury instruction on punitive damages was 

erroneous, because it failed to inform the jury that a punitive damages award should bear a reasonable relationship to the 

harm caused to Williams and should not be used to punish Philip Morris for harms to others who were not before the court,
25

 

and (3) that the punitive damages award was excessive.
26

 

The Oregon Court of Appeals rejected Philip Morris‟ fraud argument, and determined that, unlike most fraud cases, 

plaintiff‟s theory was that  

[D]efendant, in concert with other tobacco companies, engaged in a decades-long public-

relations effort to create the impression in the public that there was a legitimate 

controversy about the health effects of smoking, even though defendant knew that such 

an impression was false.  According to plaintiff‟s evidence, defendant sought to create 

enough doubt about the connection between smoking and disease that potential and actual 

smokers would have something to which they could point to justify beginning or 

continuing to smoke.
27

 

The Court then found that there was abundant evidence in the record supporting Plaintiff‟s theory of fraud.  Studies 

undertaken in the early 1950s showed that cigarette tar could cause cancer in mice and that there were statistical correlations 

between smoking and lung cancer.
28

  Total cigarette sales fell in 1953 for the first time in the twentieth century, apparently in 

response to the publicity over the studies.
29

  Philip Morris, in concert with other tobacco companies, initiated an intensive 

campaign to undercut concerns about the consequences of smoking and to convince the public that the effect of cigarettes on 

smokers‟ health was unclear and that additional research was required to establish a definitive answer.
30

  This message was 

communicated in Oregon and throughout the United States for the next several decades, despite the fact Philip Morris knew 

that there was no legitimate controversy about the health effects of smoking, and that smoking caused serious health risks, 

including lung cancer.
31

  Further, because Philip Morris made these misrepresentations to the public at large, it is responsible 

to any person reasonably relying on the communicated information, whether or not Philip Morris intended to defraud a 

specific or particular person.
32

  Hence plaintiff did not have to demonstrate Philip Morris specifically directed its 

misrepresentations toward Williams; rather, all that plaintiff had to establish was that Williams was “within a class of people 

whom defendant intended to be the recipients of and to rely on the message that it conveyed,”
33

 a matter confirmed by the 

jury‟s “yes” answer to the following question: 

Did defendant make false representation concerning the causal link between smoking and 

cancer upon which Jesse Williams relied, and if so, were such false representations and 

reliance a cause of damage to plaintiff, as to cigarettes sold to Jesse Williams on or after 

September 1, 1998?
34

 

Further, there was abundant evidence Philip Morris communicated its message of denial about the connection 

between smoking and health harms “over many years and in many ways.”
35

  Philip Morris, together with a number of tobacco 

companies, employed a major public relations firm to counter the impact of the early studies linking cigarette smoking to 

cancer.
36

  In its ensuing campaign, the tobacco companies, tobacco growers and tobacco marketers signed, published, and 

advertised in 448 newspapers a statement entitled “A Frank Statement to Cigarette Smokers,” in which they stated their belief 

cigarettes were not harmful to health, and announced the establishment of the Tobacco Industry Research Committee to 

undertake research into tobacco use and health.
37

  Thereafter, throughout the 1950s and 1960s, the tobacco industry adopted a 

“common front,” uniformly communicating the same message of denial about the linkage between smoking and health harms 

through the Tobacco Industry Research Committee.
38

   

With the issuance of the 1964 Surgeon General‟s report emphasizing the connection between cigarette smoking and 

lung cancer, Philip Morris and the tobacco industry took a new tack: emphasizing the need for additional research, suggesting 

the linkage between health harms and cigarette smoking was unclear, and creating sufficient doubt in the minds of smokers to 

discourage them from stopping smoking.
39

  Philip Morris and the tobacco industry continued this campaign of doubt 

throughout the 1960s, 1970s, and 1980s, consistently suggesting other factors played a role in smokers‟ deaths and 

emphasizing the lack of proof that smoking causes cancer.
40

  Further, the evidence established that Philip Morris and the 

tobacco industry intentionally avoided conducting research in the United States that might resolve the very questions they 

claimed needed further research.
41

  Instead, they “conducted all sensitive research in a [European] laboratory . . . taking care 

to avoid preserving records of the results in this country.”
42

  The director of research at Philip Morris said his role was to 

attack and discredit reports linking smoking and cancer and to sustain the controversy over whether smoking caused cancer.
43

  

Philip Morris and the tobacco industry promoted their message through press releases, news articles, statements of opinion 

leaders, and appearances of industry spokespersons on commercial and public television, all uniformly emphasizing that the 

evidence linking health harms to tobacco was merely a statistical relationship, that there was no proof a tobacco ingredient 

caused disease, and that there could be other causes unrelated to tobacco use for the cited health harms.
44

  Indeed, when the 

tobacco industry finally conceded in the early 1990s “that tobacco could be a risk factor associated with a number of 

diseases,”
45

 industry representatives continued to insist that “there was a long chain of intervening events involved before a 

disease arose from cigarette smoking” and that they “did not believe cigarette smoking was addictive.”
46

 

There was also evidence that Williams received the message sent by Philip Morris and that the message discouraged 

him from overcoming his addition to cigarettes.
47

  He watched television and read the Oregonian and other newspapers and 



  

magazines, all of which were the media carrying the message,
48

 and his own statements demonstrated that he received and 

relied on the message.
49

   

Because its review of the evidence presented supported the jury‟s finding “that Williams purchased cigarettes after 

September 1, 1988,
50

 in reliance on defendant‟s previous and continuing representations and that those cigarettes were a 

substantial factor in causing his lung cancer,” the Oregon Court of Appeals concluded that “the trial court did not err in 

denying [Philip Morris‟] motion for a directed verdict on the fraud claim.”
51

 

In examining Philip Morris‟ arguments on the award of punitive damages, the Court initially described the nature of 

its review of punitive damages as codified by the Oregon legislature: 

If an award of punitive damages is made by a jury, the court shall review the award to 

determine whether the award is within the range of damages that a rational juror would 

be entitled to award based on the record as a whole, viewing the statutory and common-

law factors that allow an award of punitive damages for the specific type of claim at issue 

in the preceding.
52

 

The Court also emphasized that the decision of the Supreme Court of Oregon in Parrott v. Carr Chevrolet, Inc.,
53

 

confirmed that the “rational juror” standard is consistent with the Due Process standard outlined in BMW of North America, 

Inc. v. Gore,
54

 and that the Gore guideposts and the Oregon statutory standard utilize five criteria in determining the range of 

punitive damages that a rational juror is entitled to award:  

(1) the statutory and common-law factors that allow an award of punitive damages for the 

specific kind of claim at issue * * *; (2) the state interests that a punitive damages award 

is designed to serve * * *; (3) the degree of reprehensibility of the defendant‟s conduct * 

* *; (4) the disparity between the punitive damages award and the actual or potential 

harm inflicted * * *; and (5) the civil and criminal sanctions provided for comparable 

misconduct[.]
55

 

As noted above, Philip Morris claimed that the jury instruction on punitive damages was erroneous, because it failed 

to inform the jury that a punitive damages award should bear a reasonable relationship to the harm caused to Williams and 

should not be used to punish Philip Morris for harms to others who were not before the court.
56

  The Court of Appeals of 

Oregon noted, however, that, while the first part of the requested instruction (bearing a reasonable relationship to the harm 

caused) was correct, the second part (not inflicting punishment for others who were not before the court) was not correct.
57

  

The second part was incorrect, because the Oregon Supreme Court “made it clear that the potential injury to past, present, and 

future consumers as a result of a routine business practice is an appropriate consideration in determining the amount of 

punitive damages,”
58

 and because Oregon‟s statutory standard on punitive damages “allows the jury to consider other 

punishments.”
59

  Because part of the requested instruction was incorrect, the trial court was entitled to reject it in its 

entirety.
60

   

In considering Philip Morris‟ argument that the punitive damages award was excessive, the Court emphasized that 

there was sufficient evidence in the record to support the jury‟s award of punitive damages in the amount of $79 million.  In 

addition to showing Philip Morris deliberately made misrepresentations to Williams,
61

 the evidence established: (1) Philip 

Morris knew smoking cigarettes caused lung cancer and other health harms
62

; (2) Philip Morris knew that nicotine was 

addictive and caused smokers to continue to smoke
63

; (3) Philip Morris “conducted research in such a way as to avoid 

studying the health effects of smoking, all the while asserting publicly that there was need for further research on that very 

issue
64

; (4) Philip Morris‟ “actions caused harm to many others in Oregon besides Williams”
65

; and (5) the sale of cigarettes 

is hugely profitable.
66

   

The Court than addressed factors relevant to the Gore criteria for reviewing punitive damages awards and 

determined: (1) the jury could find that there was a strong likelihood that Philip Morris‟ misrepresentations would cause 

serious harm, because its public relations campaign was deliberately designed to give smokers a crutch to continue their 

addiction to cigarettes and put them at risk of serious injury
67

; (2) the jury could find that, by 1958 and certainly by 1972, 

Philip Morris knew its actions would likely cause harms
68

; (3) the jury could find that Philip Morris‟ misconduct was highly 

profitable, generating “billions of dollars of profit over many years”
69

; (4) the jury could find Philip Morris‟ “misconduct 

lasted over four decades” and Philip Morris concealed its misconduct “as long as it could” until the “judicially-required 

releases of documents occurred in the 1990s”
70

; (5) the jury could find Philip Morris never “showed any regret or changed its 

conduct upon the discovery of its actions”
71

, and (6) the jury could find Philip Morris “is a wealthy corporation” and “a small 

award of punitive damages would have no effect on it”
72

; and (7) the jury could find that no other punishment was inflicted 

on Philip Morris for its misconduct.
73

   

The Court decided that these seven determinations fulfill the Gore criteria for reviewing punitive damages awards 

that the Oregon Supreme Court adopted in Parrott.  First, Oregon certainly has an interest in protecting the health and safety 

of its citizens, and Philip Morris acted contrary to that interest by engaging a fraudulent public relations campaign designed 

to encourage continued use of products it knew were harmful to their health.
74

  Second, Philip Morris‟ activities could 

certainly be deemed reprehensible.  Philip Morris earned massive profits over four decades by conducting a “fraudulent 

scheme to induce people to use or continue to use a product that could cause serious illness or death to a significant 

percentage of those who used it as intended.”
75

  Philip Morris‟ conduct adversely affected the lives and health of its 



  

customers and the economic interests of consumers and non-consumers over an extended period of time.
76

  Third, the Court 

rejected Philip Morris‟ argument that the disparity between the punitive damages and the actual damages awarded was too 

great, because the Oregon Supreme Court in Parrott refused to permit the use a “simple mathematical formula” in reviewing 

punitive damages awards,
77

 and because the record showed Philip Morris‟ actions were “egregious,” were conducted over a 

long period of time, and injured a significant number of people besides Williams.
78

  Further, the Court decided, given Philip 

Morris‟ wealth and record of significant profits, a punitive damages award restricted by an artificial ratio to actual damages 

would not constitute “a serious punishment” that will deter further wrongdoing.
79

  Having upheld the jury‟s punitive damages 

award, the Court reversed the decision of the trial court and remanded the case to the trial court to enter judgment on the 

jury‟s verdict.
80

 

Very clearly, in reaching its decision, the Oregon Court of Appeals struggled to integrate the Gore factors to 

evaluate punitive damages awards into the Oregon Supreme Court‟s precedent in Parrott requiring punitive damages awards 

to be upheld under the rational juror standard as mandated by statute in Oregon.
81

  For that reason, the Oregon Court of 

Appeals carefully built its case that Philip Morris conspired with the tobacco industry to create doubt about the dangers of 

smoking and thereby trick those addicted to cigarettes an excuse to continue smoking.  The Court convincingly traced the 

tobacco industry‟s advertising, public relations and promotional activities over four decades, and examined its chicanery in 

conducting research on the dangers of smoking and hiding its links to cancer.  The Court focused closely on the 

reprehensibility of Phillip Morris‟ conduct: misrepresenting the dangers caused by smoking and the additive nature of 

nicotine, deliberately creating doubt about the risks caused by smoking, causing serious health harms among smokers and 

increasing the risk of such harms among non-smokers, and engaging in a prolonged fraudulent scheme designed to induce 

smokers to continue to smoke.  Given the broad array of reprehensible conduct on the part of Philip Morris, it is not 

surprising that the Oregon Court of Appeals upheld the punitive damages award under the reasonable juror test. 

After the Oregon Supreme Court declined to review the matter,
82

 the United States Supreme Court granted Philip 

Morris‟ writ for certiorari, and remanded the matter to the Court of Appeals of Oregon for further consideration in light of 

State Farm Mutual Automobile Insurance Co. v. Campbell, 538 U.S. 408 (2003).
83

  Hence, to understand the subsequent 

treatment of Williams, it is necessary to review both Gore and Campbell. 

 

IV. BMW of North America, Inc. v. Gore 

 

In BMW of North America, Inc. v. Gore,
84

 Dr. Ira Gore, Jr., bought a black BMW sports sedan from an authorized 

BMW dealer in Birmingham, Alabama, for $40,750.88.
85

  Dr. Gore drove the car for nine months without discerning any 

defects in its appearance.
86

  When Dr. Gore took the car to a detailer to make the car look snazzier, the proprietor of the store 

discovered that the car had been repainted.
87

  Because he had not been told by the dealer or BMW that the car was repainted, 

Dr. Gore felt he was cheated and initiated suit against BMW of North America, the American distributor of BMWs, claiming 

BMW‟s nondisclosure was a suppression of a material fact and seeking both compensatory and punitive damages.
88

 

Dr. Gore‟s BMW was damaged while in transit from the BMW plant in Germany, and BMW‟s preparation center 

repainted the top, hood, trunk and quarter panels of the car.
89

  BMW failed to inform Dr. Gore that his car was repainted 

because the cost of repairing the damage did not exceed the threshold for disclosure under its nationwide policy.
90

  BMW 

would tell the purchaser that repairs were made to the vehicle if the cost of the repairs exceeded 3% of its suggested retail 

value, and then sell the car as used.
91

  If the cost of repair did not exceed the 3% threshold, BMW would not disclose to the 

buyer that repairs had been made.  Because the cost of repairing Dr. Gore‟s car ($601.37) amounted to only 1.5% of its 

suggested retail value, BMW did not disclose the repair to the Birmingham dealer.
92

 

At trial, Dr. Gore introduced the testimony of a former BMW dealer who claimed that a repainted a BMW car lost 

approximately ten percent of its value compared to a BMW which was not damaged and repainted.
93

  Because he paid 

$40,450.55 for his BMW, Dr. Gore claimed damages in the amount of $4,000.
94

  Maintaining that BMW sold approximately 

1,000 cars that has been damaged and repaired without informing the buyers, Dr. Gore argued that he was entitled to a 

punitive damages award in the amount of $4 million to punish BMW for selling cars for more than they were worth.
95

  

Determining that BMW‟s “nondisclosure policy constituted „gross, oppressive or malicious‟ fraud,” the jury returned a 

verdict in favor of Dr. Gore, awarding $4,000 in compensatory damages and $4 million in punitive damages.
96

 

The trial judge determined that the punitive damages award was not excessive, and denied BMW‟s post-trial 

motion.
97

  On appeal, the Alabama Supreme Court rejected BMW‟s argument that the punitive damages award exceeded the 

constitutionally permissible amount, but determined that the jury incorrectly computed the punitive damages award and 

reduced it to $2 million.
98

   

The United States Supreme Court granted certiorari, and decided that the $2 million punitive damages award was 

grossly excessive.
99

  Noting that “elementary notions of fairness enshrined in our constitutional jurisprudence dictate that a 

person receive fair notice not only of the conduct that will subject him to punishment, but also of the severity of the penalty 

that a State may impose,”
100

 the Court identified and used three “ guideposts” in determining that the punitive damages award 

was excessive: “the degree of reprehensibility of the nondisclosure; the disparity between the harm or potential harm suffered 

by Dr. Gore and his punitive damages award; and the difference between this remedy and the civil penalties authorized or 

imposed in comparable cases.”
101

 



  

Noting that the degree of reprehensibility of the defendant‟s conduct is “[p]erhaps the most important indicium” of 

the reasonableness of a punitive damages award,
102

 the Court decided that “none of the aggravating factors associated with 

particularly reprehensible conduct” existed in BMW‟s conduct.
103

  The damages suffered by Dr. Gore were purely economic, 

and had no effect on the car‟s performance or safety
104

; BMW did not make deliberate false statements, engage in affirmative 

misconduct, or act out of an improper motive.
105

  While the jury found that BMW suppressed a material fact which Alabama 

law required it to disclose, the omission of a material fact because of a good-faith belief there was no duty to disclose is far 

less blameworthy than a deliberate false statement.
106

  Because only a “high degree of culpability” can justify a substantial 

punitive damages award, and because none of the “circumstances ordinarily associated with egregiously improper conduct” 

existed, the Court concluded “that BMW‟s conduct was not sufficiently reprehensible to warrant imposition of a $2 million 

exemplary damages award.”
107

 

Observing that the “principle that exemplary damages must bear a „reasonable relationship‟ to compensatory 

damages had a long pedigree,”
108

 the Court noted that the “second and perhaps most commonly cited indicium of an 

unreasonable or excessive punitive damages award is its ratio to the actual harm inflicted on the plaintiff.”
109

  While the 

Court acknowledged it had considered the ratio between compensatory and punitive damages awarded in determining 

whether the punitive damages were excessive,
110

 the Court eschewed “the notion that the constitutional line is marked by a 

simple mathematical formula, even one that compares actual and potential damages to the punitive award,”
111

 and reiterated 

its insistence that the Court could not “draw a mathematical bright line between the constitutionally acceptable and the 

constitutionally unacceptable that would fit every case.”
112

  Nonetheless, the Court observed, “[w]hen the ratio is a 

breathtaking 500 to 1,” the Court must raise its “suspicious judicial eyebrow.”
113

 

The Court identified the third indicium for assessing whether a punitive damages award is excessive: comparing the 

punitive damages awarded by the jury to the civil or criminal penalties that could be imposed for comparable misconduct.
114

  

Observing that Alabama‟s Deceptive Trade Practices Act sets the maximum civil penalty for violations at $2,000,
115

 the 

Court concluded that the punitive damages award imposed on BMW cannot be justified as a deterrent to future misconduct, 

because a far smaller deterrent is considered sufficient under the statute.
116

  Further, the “fact that BM is a large corporation 

rather than an impecunious individual does not diminish its entitlement to fair notice of the demands that several States 

impose on the conduct of its business.”
117

 

Based on its analysis of the three factors, the Court decided “that the grossly excessive award imposed in this case 

transcends the constitutional limit,” and remanded the case to the Alabama Supreme Court to determine whether the 

appropriate remedy requires a new trial or an independent determination by the Alabama Supreme Court.
118

 

 

V. State Farm Mutual Automobile Ins. Co. v. Campbell 

 

In State Farm Mutual Automobile Ins. Co. v. Campbell,
119

 the United States Supreme Court decided that a jury 

award of punitive damages in the amount of $145 million against an automobile insurance company was excessive and 

violated the Due Process Clause when compared to a compensatory damages award in the amount of $1 million.
120

  In 

Campbell, Curtis Campbell, driving with his wife, Inez, on a two-lane highway in Cache County, Utah, attempted to pass six 

vans traveling ahead of them.  An oncoming car driven by Todd Ospital, attempting to avoid Campbell‟s vehicle, swerved 

onto the shoulder of the road, lost control, and crashed into a vehicle driven by Robert Slusher.  Ospital died in the collision; 

Slusher sustained permanent disability; and the Campbells escaped unharmed.
121

   

In ensuing litigation, Campbell insisted he was not at fault, despite consensus among the investigators and witnesses 

that Campbell‟s unsafe passing attempt caused the collision.
122

  Nonetheless, and contrary to the advice of its own 

investigator, Campbell‟s insurer, State Farm, contested liability and rejected settlement offers by Slusher and Ospital‟s estate 

for the policy limit of $50,000 ($25,000 for each claimant).
123

  While State Farm assured the Campbells that their assets were 

safe and that they were not liable to the litigants, the jury returned a verdict $185,849 higher than the policy limit.
124

   

State Farm refuse to cover the excess liability, instructed the Campbells to prepare to sell their assets to cover the 

judgment, and declined to post a supersedeas bond permitting Campbell to appeal the judgment against him, forcing 

Campbell to hire his own lawyer to pursue the appeal.
125

  While Campbell‟s appeal was pending, Campbell, Slusher and 

Ospital reached the following agreement: Slusher and Ospital agreed not to seek satisfaction of their claims against the 

Campbells; the Campbells agreed to pursue a bad faith action against State Farm, to be represented in that action by counsel 

for Slusher and Ospital, and to permit Slusher and Ospital to participate in all major decisions in, and to have veto power over 

any settlement of, the bad faith claim; and the Campbells agreed to give Slusher and Ospital ninety percent of any verdict 

against State Farm.
126

 

In 1989, the Utah Supreme Court denied the Campbells appeal,
127

 and State Farm paid the entire judgment, 

including the excess above the policy limit.
128

  Thereafter the Campbells filed their bad faith action against State Farm, and 

the trial court, granting State Farm‟s request, bifurcated the trial into two phases, each with a different jury: (1) determining 

whether State Farm‟s decision not to settle was unreasonable, and (2) determining the liability of State Farm for its actions.
129

   

State Farm moved in limine to exclude any evidence of its alleged conduct outside of Utah, but the trial court denied 

its motion.
130

  The jury in the first phase found that State Farm‟s decision not to pay the policy limit was unreasonable.
131

  

Before the second phase began, the United States Supreme Court decided Gore, and State Farm renewed its motion to 



  

exclude any evidence of its misconduct outside of Utah.
132

  The trial court denied State Farm‟s renewed motion, concluding 

that the evidence was admissible to determine whether State Farm‟s conduct was intentional and sufficiently egregious to 

warrant the imposition of punitive damages.
133

  During the trial, the court admitted evidence that, for over twenty years, State 

Farm engaged in a national strategy of capping payouts on claims to meet fiscal goals in numerous states.
134

  State Farm 

called this strategy “Performance, Planning and Review” or the “PP&R Policy.”
135

  Most of the evidence describing the 

PP&R Policy practices was unrelated to third-party automobile insurance claims, the type of insurance claim underlying 

Campbells‟ complaint against State Farm.
136

  The court also admitted extensive expert testimony describing State Farm‟s 

fraudulent practices in its nation-wide operations.
137

  The jury awarded the Campbells $2.6 million in compensatory damages 

and $145 million in punitive damages.
138

  The trial judge reduced those awards to $1 million and $25 million respectively.
139

   

On appeal, the Supreme Court of Utah reinstated the $145 million punitive damages award.
140

  In doing so, the 

Court utilized the three Gore guideposts.
141

  The Court determined that the extensive PP&R Policy evidence demonstrated 

that State Farm‟s conduct was reprehensible.
142

  The Court also ruled that the punitive damages award was appropriate when 

compared to State Farm‟s “massive wealth” and in light of evidence demonstrating that, because the PP&R policy was 

employed clandestinely, State Farm‟s adherence to the payout capping policy would be discovered and punished in only 

every 50,000 cases.
143

  The Court also decided that the punitive damages award was comparable to various penalties State 

Farm could have faced: $10,000 fines for each act of fraud, suspension of its license to conduct business in Utah, 

disgorgements of profits, and imprisonment.
144

    

The United States Supreme Court reversed the Supreme Court of Utah, ruling that “it was error to reinstate the 

jury‟s $145 million punitive damages award.”
145

  In reaching its decision, the United States Supreme Court carefully 

reviewed the three Gore guideposts in evaluating the punitive damages award.  In examining the first and most important 

guidepost, the court noted that “punitive damages should only be awarded if the defendant‟s culpability, after having paid 

compensatory damages, is so reprehensible as to warrant the imposition of further sanctions to achieve punishment or 

deterrence.”
146

  The Court readily agreed that State Farm‟s handling of the claims against the Campbells was shoddy.  State 

Farm employees tampered with company records to make Campbell look less blameworthy, and “disregarded the 

overwhelming likelihood of liability and the near-certain probability that . . . a judgment in excess of the policy limits would 

be awarded,” and State Farm‟s trial counsel initially assured the Campbells that their assets were safe, and thereafter told 

them to get ready to sell their assets to pay the judgment.
147

  While the Court agreed State Farm‟s conduct was reprehensible 

and warranted an award of punitive damages, it felt a “more modest punishment” would satisfy Utah‟s legitimate interests.
148

 

The Court deplored the Campbell‟s strategy of using their case “as a platform to expose, and punish, the perceived 

deficiencies of State Farm‟s operations throughout the country” and framing their claim as a chance to “rebuke State Farm for 

its nationwide activities.”
149

  The Court noted that a “State cannot punish a defendant for conduct that may have been lawful 

where it occurred” and “does not have a legitimate concern in imposing punitive damages to punish a defendant for unlawful 

acts committed outside of the State‟s jurisdiction.”
150

  Further, the Campbells conceded that much of State Farm‟s conduct 

was lawful where it occurred, but claimed it was admissible to establish State Farm‟s motive against them.
151

  The Court 

rejected this argument, because, while evidence of lawful out-of-state conduct is admissible to show deliberate and culpable 

conduct in a state where the conduct is tortuous, that conduct “must have nexus to the specific harm suffered by the plaintiff” 

and “the jury must have been instructed . . . that it may not use evidence of out-of-state conduct to punish a defendant for 

action that was lawful in the jurisdiction where it occurred.”
152

   

Furthermore, the Court insisted, the Utah courts wrongfully “awarded punitive damages to punish and deter conduct 

that bore no relation to the Campbells‟ harm,” because “a defendant should be punished for the conduct that harmed the 

plaintiff” rather than for his unsavory business practices that had nothing to do with the plaintiff‟s injuries.
153

  Such a 

punishment is violative of the Due Process clause, because it “creates the possibility of multiple punitive damages awards for 

the same conduct,” nonparties not being bound by the judgment obtained by another plaintiff.
154

  Hence the Utah courts erred 

by “permitting evidence pertaining to claims that had nothing to do with  third-party lawsuit [to be] introduced at length,” and 

by permitting State Farm to be punished for misconduct occurring over a twenty-year period that had nothing to do with the 

Campbells‟ injuries.
155

  Rather, “the conduct that harmed [the Campbells] is the only conduct relevant to the reprehensibility 

analysis.”
156

 

In examining the second Gore guidepost -  the disparity between the actual or potential harm suffered by the 

plaintiff and the punitive damages award -  the Court reemphasized its reluctance to impose a bright-line ratio which a 

punitive damages award cannot exceed,”
157

 but also observed “that, in practice, few awards exceeding a single-digit ratio 

between punitive and compensatory damages, to a significant degree, will satisfy due process.”
158

  For that reason, the Court 

stated, “[s]ingle-digit multipliers are more likely to comport with due process, while still achieving the State‟s goals of 

deterrence and retribution, than awards with ratios in the range of 500 to 1 . . . or, in this case, of 145 to 1.”
159

  The Court, 

however, did not want create “rigid benchmarks that a punitive damages award may not surpass,” acknowledging that 

“particularly egregious” conduct which results “in only a small amount of economic damages” might surpass the single digit 

ratio range, while a substantial award of compensatory damages might warrant “a lesser ratio, perhaps only equal to 

compensatory damages, can reach the outermost limit of the due process guarantee.”
160

 

With respect to the ratio between the punitive and compensatory damages awarded to the Campbell, the Court 

observed: the Campbells were awarded substantial compensatory damages in the amount of $1 million; the Campbells‟ 



  

damages were economic in nature, rather than physical injuries; the Campbells‟ economic injuries were minor and were 

limited to an eighteen-month period during which State Farm refused to pay the verdict amount in excess of the policy limit; 

and the Campbells‟ compensatory damages covered the distress and humiliation they suffered, and the punitive damages 

award was duplicative to that award.
161

  Further, the justifications advanced by the Utah Supreme Court to sustain the 

punitive damages award -  potential injuries suffered by policy holders residing in Utah and the wealth of State Farm -  were 

insufficient.  There was little evidence of harm to Utah‟s residents, and State Farm‟s healthy balance sheet has little or 

nothing to do with the harm suffered by the Campbells.
162

  Hence there was no justification for the Utah Supreme Court to 

sustain the disparate ratio between the Campbells‟ compensatory damages award and the punitive damages award. 

With respect to the third guidepost -  the difference between this remedy and the civil penalties authorized or 

imposed in comparable cases -  the Court observed that the “most relevant civil sanction under Utah state law for the wrong 

done to the Campbells appears to be a $10,000 fine for an act of fraud, an amount dwarfed by the $145 million punitive 

damages award.”
163

  Further, the Utah Supreme Court‟s attempted linkage of the punitive damages award to the possible loss 

of State Farm‟s business license, the possible disgorgement of profits, and the possible imprisonment of State Farm 

employees, was not only speculative but linked out-of-state conduct that had nothing to do with the Campbells injuries.
164

 

Because the application of the three Gore guideposts to the facts established by the Campbells, particularly in light 

of the substantial compensatory damages award, should have resulted in an award of punitive damages at or near the amount 

of compensatory damages awarded, the Court concluded punitive damages in the amount of $145 million “was neither 

reasonable nor proportionate to the wrong committed, and it was an irrational and arbitrary deprivation of the property of the 

defendant.”
165

 

On balance State Farm clarified several issues in the due process review of punitive damages awards.
166

  First, State 

Farm more clearly states the elements forming the basis for concluding the defendant‟s conduct was reprehensible: (1) the 

harm caused was physical in nature, rather than economic; (2) defendant‟s conduct showed indifference or reckless disregard 

of the health and safety of others; (3) the injured party was financially vulnerable; (4) defendant‟s wrongful conduct involved 

repeated actions, rather than an isolated act; and (5) the injury inflicted was the result of intentional malice, trickery or deceit, 

rather than an accident.
167

  Second, State Farm addressed the territoriality of the defendant‟s conduct in the examination of 

reprehensibility of conduct.  States cannot impose punitive damages for conduct that was lawful where it occurred or for 

unlawful acts committed outside of the state‟s jurisdiction.
168

  Likewise, punitive damages awards are restricted to the 

conduct that actually harmed the plaintiff, and States cannot impose punitive damages for defendant‟s conduct that lacks a 

nexus to the injuries suffered by the Plaintiff, because it creates the risk of multiple damages awards for the same conduct.
169

  

In other words, punitive damages are restricted to the conduct that actually caused the plaintiff‟s injuries rather than for 

sleazy or unsavory conduct that is not causally linked to the plaintiff‟s injuries.  Third, State Farm clarified the use of the 

ratio of punitive and compensatory damages in assessing whether due process requirements have been met.  Single digit 

ratios (perhaps not greater than 4 to 1) are likely to pass muster, particularly when the basis of the compensatory and punitive 

damages awards is duplicative; larger ratios will probably not, unless particularly odious conduct caused minor economic 

injuries, the injury was hard to detect, or the non-economic injury was difficult to determine.
170

   

In the final analysis, State Farm sent several strong signals on future evaluations of punitive damages: (1) state 

courts cannot award punitive damages for out-of-state conduct that is lawful where it occurred; (2) state courts cannot award 

punitive damages for unlawful acts committed outside of the state‟s jurisdiction, unless that conduct is specifically related to 

the harm suffered by the plaintiff; (3) punitive damages cannot be awarded to punish conduct that injured individuals who are 

not before the court, but are restricted to punishment for the harm suffered by the plaintiff; (4) except for those cases in which 

particularly egregious conduct causes minor economic damages, the ratio of punitive damages to compensatory damages 

should normally not exceed a single digit; (5) punitive damages should not be awarded for potential harm to other state 

residents unless the potential harm is the same harm suffered by the plaintiff; (6) the wealth of the defendant should not 

influence the punitive damages award unless it has direct bearing on the harm suffered by the plaintiff; and (7) punitive 

damages can be assessed by examining analogous civil penalties that can be awarded for similar conduct, but not criminal 

penalties.  As will be seen below, however, some of these signals were not clearly understood by the Oregon Court of 

Appeals and the Oregon Supreme Court.  

 

VI. Williams on Remand to Court of Appeals of Oregon 

 

On remand, the Court of Appeals of Oregon applied the three Gore guidelines as refined by State Farm.
171

  With 

respect to the first guideline, the Court emphasized that the defendant‟s conduct was reprehensible,
172

 particularly in light of 

(1) the sheer magnitude of defendant‟s misconduct, i.e., the length of time during which it intentionally mislead the public, 

the number of consumers injured or killed, and the nature of the physical injuries inflicted; (2) the defendant‟s knowledge 

that its conduct would harm others; (3) defendant‟s pecuniary motive; (4) defendant‟s engagement in repeated misconduct; 

and (5) defendant‟s intentional disregard and concealment of the results of its own research.
173

   

With respect to the second guideline, the Court decided that the punitive damages awarded did not 

exceed the single-digit ratio carrying the presumption of constitutional invalidity, given the potential 

damages inflicted on residents of Oregon through defendant‟s fraudulent promotional scheme.
174

   



  

With respect to the third guidepost, the Court justified the consideration of Philip Morris‟ wealth in making the 

punitive damages award on two grounds: (1) a large punitive damages award was necessary to punish Philip Morris, because 

a small award would be considered merely a nuisance or a cost of doing business, and (2) a large punitive damages award 

enacted a disgorgement of profits earned over decades of misconduct.
175

 

Based on the above noted analysis of the three Gore guideposts, the Court concluded the $79.5 million punitive 

damages award did not violate the Due Process Clause.
176

  In reaching its decision, the Oregon Court of Appeals once again 

struggled to balance the Gore criteria for evaluating punitive damage awards with the Oregon Supreme Court‟s application of 

the Gore criteria in Parrott.
177

  Critically, the Oregon Supreme Court in Parrott permitted the examination of both the actual 

harms caused and harms that were likely to result in determining the reprehensibility of the defendant‟s conduct.
178

  Hence 

the Oregon Court of Appeals was able to conclude that the ratio between the actual and potential harms caused by Philip 

Morris‟ conduct and the punitive damage award was a single digit ratio, particularly because the same conduct that injured 

Jesse Williams actually injured and potentially harmed many other Oregon residents.
179

 

 

VII. Williams on Appeal to the Supreme Court of Oregon 

 

The Supreme Court of Oregon granted Philip Morris‟ petition for review,
180

 and in its opinion resolved two issues 

raised by Philip Morris: (1) whether the court should have instructed the jury that “an award of punitive damages must bear a 

reasonable relationship to the harm caused to the plaintiff and that punitive damages cannot be imposed for alleged harm to 

non-parties, and (2) whether the punitive damages awarded were “unconstitutionally excessive in violation of the Due 

Process Clause.
181

  

In addressing the first issue, the Court rejected Philip Morris‟ argument that Campbell overruled state rules 

permitting the court to consider harms to individuals not before the court,
182

 and noted that under Oregon law “the jury could 

consider whether Williams and his misfortune were merely exemplars of the harm that Philip Morris was prepared to inflict 

on the smoking public at large” in assessing a punitive damages award.
183

  Philip Morris contended that the following 

language in Campbell prohibited prohibits states from awarding punitive damages for damages caused by nonparties to the 

lawsuit:  

Due process does not permit courts, in the calculation of punitive damages, to adjudicate 

the merits of other parties‟ hypothetical claims against a defendant under the guise of the 

reprehensibility analysis . . . Punishment on these bases creates the possibility of multiple 

punitive damages awards for the same conduce; for in the usual case nonparties are not 

bound by the judgment some other plaintiff obtains.”
184

 

The Court rejected that argument, however, because “Philip Morris takes the . . . quoted material . . . out of context.  

The quote referred only to dissimilar acts and dissimilar claims; the Court intended to prohibit a punitive damages award 

from becoming a referendum on a corporate defendant‟s general behavior as a citizen.”
185

  In the Oregon Supreme Court‟s 

view, the quoted language permits courts to admit evidence “of similar conduct against other parties.”
186

  Hence, Philip 

Morris‟ proposed jury instruction misstated Oregon law, because it would have prevented the jury from punishing Philip 

Morris for inflicting the same harms Williams suffered on other Oregonians through the same conduct that caused Williams‟ 

injuries and in the same way.
187

  In other words, in assessing the reprehensibility of Philip Morris‟ conduct, the jury may 

“consider evidence of similar harm to other Oregonians caused (or threatened) by the same conduct.”
188

 

In addressing the second issue -  whether the punitive damages awarded were excessive in violation of the Due 

Process Clause -  the Court examined the three Gore guideposts.  With respect to the first guidepost, the Court decided “there 

can be no dispute that Philip Morris‟s conduct was extraordinarily reprehensible.”
189

  Philip Morris knew smoking caused 

serious and fatal disease, but continued to mislead the public for nearly half a century about the health risks associated with 

smoking.
190

  Philip Morris‟ scheme caused smokers to become addicted to cigarettes and to suffer serious illness and death.
191

  

Philip Morris harmed a broad swath of Oregonians beyond those who became ill, namely all those smokers who kept buying 

cigarettes because of Philip Morris‟ deceit and who “risked serious illness or death for as long as they remained deceived.”
192

  

Philip Morris inflicted physical injury on its addicted customers, was utterly indifferent to the injuries inflicted on Oregonians 

through its deceit, and engaged in “a carefully calculated program spanning decades” and employing trickery and deceit.
193

  

Hence, the Court concluded the first Gore guidepost “favors a very significant punitive damages award.”
194

 

In considering the second Gore guidepost -  the ratio between the compensatory and punitive damages awards -  the 

Court recognized that it could consider the harm actually suffered by the plaintiff and the potential harm suffered by the 

plaintiff,
195

 but could not consider the estimated harm inflicted on others.  When the harms suffered by others were removed 

from consideration in calculating the ratio, the Gore guidepost was not met, because “[a]ll arguable versions of the ratios 

substantially exceed the single-digit ratio . . . that the Court has said ordinarily will apply in the usual case.”
196

 

In considering the third Gore guidepost -  comparable civil or criminal penalties -  the Court concluded that the 

Oregon Court of Appeals misunderstood the guidepost,
197

 and incorrectly determined that no comparable sanctions existed.
198

  

With respect to civil penalties, the Oregon Supreme Court noted that the parties failed to cite or bring comparable civil 

penalties to the Court‟s attention and that it did not find any in its own investigation.
199

  With respect to criminal penalties, 

the Court determined that Philip Morris‟s conduct “would have constituted second-degree manslaughter,” which carries a 



  

penalty of up to ten years in prison and imposes a $50,000 fine on corporations that commit crimes in that same class.
200

  

Recognizing that Philip Morris engaged in its conduct over many years and that its conduct caused many deaths, the Court 

concluded that the punitive damages award met the third guidepost.
201

 

The Supreme Court of Oregon, therefore, was confronted by a situation in which the punitive damages award was 

supported by two Gore guideposts (reprehensibility of conduct and comparability of criminal sanctions) but was not 

supported by the third (ratio of punitive and compensatory damages).
202

  Recognizing that the “Gore guideposts were not 

bright-line tests” but merely guideposts and that reprehensibility of conduct was the most important of the three guideposts, 

the Court concluded (1) that, because Philip Morris‟ conduct was “extraordinarily reprehensible, by any measure of which 

[the Court] was aware,” the $79 million punitive damages award “comported with due process,” and (2) that the decision of 

the Oregon Court of Appeals should be affirmed.
203

 

Very clearly, the starting point of the Oregon Supreme Court‟s analysis -  determining that the language in Gore 

prohibiting an award of punitive damages for injuries inflicted on individuals not before the court was restricted to instances 

of dissimilar conduct and dissimilar claims -  caused the Court to interpret the Gore criteria in a manner it did.  More 

particularly, because the same type of conduct that injured Jesse Williams also actually injured or potentially harmed 

countless residents of Oregon, the Court could conclude that Philip Morris conduct was reprehensible as measured by actual 

harms and potential injury caused to the residents of Oregon.  Similarly, because Oregon‟s punitive damages statute not only 

expressly permits punitive damages to be awarded for injuries inflicted by the same conduct on other residents of Oregon but 

also restricts subsequent punitive damages awards for the same conduct, the Oregon Supreme Court concluded that the 

requested jury instruction was properly denied on the grounds it misstated Oregon law.  Quite simply, the Oregon statute 

eliminates ensuing awards of punitive damages for the same conduct, thereby eliminating in its entirely Philip Morris‟ 

contention that awards should not be made for parties not before the court.  Finally, because there was no precedent guiding 

the Oregon Supreme Court in situations in which the three Gore factors pointed in different directions, the Court‟s 

determination that the more substantial factors supported the punitive damages award is certainly reasonable.  Unfortunately, 

however, as will be seen below, these issues were not addressed by the United States Supreme Court. 

 

VIII. Williams on Appeal to United States Supreme Court 

 

The United States Supreme Court reversed the Supreme Court of Oregon, and ruled that the Due Process Clause 

prohibits an award of punitive damages based in part on the jury‟s “desire to punish the defendant for harming persons who 

are not before the court (e.g., victims whom the parties do not represent),” because “such an award would amount to a taking 

of „property‟ from the defendant without due process.”
204

  Awarding punitive damages “to punish a defendant for injury that 

it inflicts upon . . . those who are strangers to the litigation” violates due process protections for three reasons.
205

  First, due 

process requires that an individual should not be punished without first having “the opportunity to present every available 

defense.”
206

  This principle was violated, because Philip Morris was punished for an injury to a non-party without the 

opportunity to defend against the charge, for example by establishing that the non-party victim “knew that smoking was 

dangerous or did not rely on defendant‟s statements to the contrary.”
207

  Second, in the absence of evidence showing the 

number of victims, the extent of their injuries, and the manner in which their injuries occurred, employing punitive damages 

as a punishment for inflicting injuries on non-party victims subjects the defendant to speculative awards.
208

  This violates due 

process, because it subjects the defendant to an award of punitive damages that is arbitrary and uncertain and without 

notice.
209

  Third, the Court emphasized, there simply is “no authority supporting the use of punitive damages awards for the 

purpose of punishing a defendant for harming others.”
210

 

The United States Supreme Court agreed that evidence of actual harm to nonparties or grave risk to the public was 

relevant to show reprehensibility of the defendant‟s conduct, provided the jury is informed that the purpose of admitting that 

evidence was to establish reprehensibility and not to punish for harm caused to strangers.
211

  Due process, the court noted, 

requires “that juries are not asking the wrong question, i.e., seeking, not simply to determine reprehensibility, but also to 

punish for harm caused strangers.”
212

 

Finally, the United States Supreme Court concluded that the following jury instruction requested by the defendant 

should have been given: “„you may consider the extent of harm suffered by others in determining what [the] reasonable 

relationship is’ between Philip Morris‟ punishable misconduct and harm caused to Jesse Williams, ‘[but] you are not to 

punish the defendant for the impact of its alleged misconduct on other persons, who may bring lawsuits of their own in which 

other juries can resolve their claims . . . .”
213

  This instruction is required, the Court explained, whenever there is a risk that 

the jury, in considering the reprehensibility of the defendant‟s conduct, may seek to punish the defendant.
214

 

Having concluded that the Oregon Supreme Court “applied the wrong constitutional standard when considering 

Philip Morris‟ appeal,” the United State Supreme Court remanded the case to the Oregon Supreme Court to apply the 

Williams standard: a jury may not punish for the harm caused to those who are not before the court, i.e., non-party victims.
215

 

 

 

 

 



  

IX. Counting the Votes in Gore, Campbell and Williams 

 

The United States Supreme Court‟s decisions in Gore, Campbell and Williams were all majority decisions.  In Gore, 

Justice Stevens, joined by Justices O‟Connor, Kennedy, Souter and Breyer, authored the opinion.  In Campbell, Justice 

Kennedy, joined by Justices Stevens, O‟Connor, Souter, Breyer and Rehnquist, authored the opinion.  In Williams, Justice 

Breyer, joined by Justices Alito, Kennedy, and Souter and by Chief Justice Roberts, authored the opinion.  Those votes can 

be summarized as follows: 

 

Decision Justices joining majority decision 

Gore Stevens O‟Connor Kennedy Souter Breyer  

Campbell Stevens O‟Connor Kennedy Souter Breyer Rehnquist 

Williams  Alito Kennedy Souter Breyer Roberts 

(Italics denote author of opinion.) 

 

In all three punitive damages decisions, at least a majority of the members of the United States Supreme Court agree 

that a grossly excessive punitive damages award violates the Due Process Clause, because it deprives the defendant of fair 

notice of the severity of the penalty a state may impose to punish the defendant‟s misconduct.  In Gore, the Court described 

the three indices to be employed in evaluating the punitive damages award: the degree of reprehensibility of defendant‟s 

conduct, the ratio between punitive and compensatory damages, and comparable penalties that can be imposed on similar 

misconduct.  In Campbell, the Court refined the three indices.  Evidence seeking to establish the reprehensibility of the 

defendant‟s conduct was restricted to conduct that was related to the injuries the plaintiff suffered and that was unlawful in 

the state where it occurred or over which the state had jurisdiction, and the ratio between punitive damages and compensatory 

damages should normally not exceed a single digit.  In Williams, the Court ruled that punitive damages cannot be awarded for 

harming persons who are not before the court.   

Five members of the United States Supreme Court joined the majority opinion in both Gore and Campbell: Stevens, 

J., O‟Connor, J., Kennedy, J., Souter, J., and Breyer, J.  Following Campbell, Justice O‟Connor retired and Chief Justice 

Rehnquist died.  Justices Kennedy, Souter and Breyer remained in the majority in Williams; Chief Justice Roberts joined the 

majority in place of Chief Justice Rehnquist, and Justice Alito joined the majority in place of Justice O‟Connor.  Justice 

Stevens, who joined the majority in both Gore and Campbell, dissented in Williams.  In Justice Stevens‟ view, the Oregon 

Supreme Court properly applied Gore and Campbell to Philip Morris‟ egregious conduct, and there is no reason to prohibit a 

state from imposing a significant punishment where the defendant‟s conduct harmed individuals not before the court.
216

  

Hence it appears (1) that the Gore criteria for evaluating punitive damages awards remain intact, (2) that the Campbell 

refinements of those criteria -  requiring a nexus between the harm inflicted on others and the harm suffered by the plaintiff 

and the consideration of the territoriality of the conduct -  will continue, and (3) that the Williams restriction on considering 

injuries to others for the sole purpose of evaluating reprehensibility of conduct and the Williams limitation of punitive 

damages awards to injuries suffered by the parties before the court will persist in the future.  As was the case in all three 

decisions, substantially diminished punitive damages awards will be the rule in the future, yet another blow to plaintiffs‟ 

attorneys,
217

 for two main reasons: (1) in the event a large compensatory damages award is made, the ratio to be applied is 

small (perhaps one to one), and (2) in the event of minimal economic damages coupled with particularly egregious conduct -  

the only exception to single digit ratios expressly allowed -  a higher ratio will be applied to a much smaller number.  Hence, 

lower but more predictable punitive damages awards will be the rule in the future. 

This can be illustrated by reviewing the punitive damages awards in Gore, Campbell and Williams.  In Gore the 

punitive damages award would be substantially less, because (1) BMW‟s conduct did not rise to the level of reprehensibility, 

(2) modest economic damages (perhaps $4,000) in the absence of reprehensible conduct will factored by single digit ratio 

(say 9 to 1), and (3) the civil penalty for deceptive practices is modest ($2,000).  Hence the jury award of punitive damages in 

the amount $4 million in Gore would likely be reduced to under $40,000.  Similarly, the punitive damages awarded in 

Campbell would shrink sharply.  In Campbell, the defendant‟s conduct was shabby but not reprehensible; the Campbells 

suffered only modest economic damages (say $10,000), and the corresponding civil penalty was only $10,000.  Because the 

defendant‟s conduct was not reprehensible, the ratio cannot exceed a single digit, and assuming a ratio of 9 to 1 is employed, 

the punitive damage award would not exceed $90,000.  Hence the jury award of punitive damages in the amount of $145 

million in Campbell would be reduced significantly to perhaps $90,000.  In Williams, the conduct of Philip Morris was 

deemed clearly to be reprehensible, but the compensatory damages award was capped at $500,000, and there was no 

comparable civil penalty.  Under these circumstances, because the compensatory damages awarded may or may not be 

deemed substantial, a single digit may be employed (say 9 to 1) if the damages are deemed substantial and a ratio of 1 to 1 

would be employed if the damages are deemed substantial.  Either way, the punitive damages award would not exceed 

$4,500,000.  Hence the jury award of punitive damages in the amount of $79,000,000 would shrink to no more that 

$4,500,000. 

 

 



  

X. Impact of the Gore, Campbell, and Williams Trilogy on Future Punitive Damages Claims 

 

In his majority opinion in Williams, Breyer, J. spoke of the need of developing “proper standards that will cabin the 

jury‟s discretionary authority” in awarding punitive damages.
218

  There can be little doubt but that the addition of Williams to 

the trilogy completes the cabin‟s construction.   

By spelling out the three “guideposts” used to determine whether a punitive damages award is excessive, Gore 

provides the basic frame and external shell of the structure.  Excessiveness of punitive damages awards is determined by 

examining in order of importance: (1) the reprehensibility of the defendant‟s conduct; (2) the disparity between the harm or 

potential harm suffered by the plaintiff and the punitive damages award; and (3) the comparability of the punitive damages 

award and the civil penalties authorized in analogous cases.  The first guidepost considers the nature of the damages suffered 

by the plaintiff.  If the harm suffered was physical rather than economic, if the defendant‟s conduct shows indifference or 

reckless disregard to the health and safety of others, if the injured party was financially vulnerable, if the defendant‟s conduct 

was repeated over time, and if the defendant employed trickery, deceit or intentional malice, the defendant‟s conduct can be 

considered reprehensible.  The second guidepost compares the ratio between the punitive and compensatory damages awards.  

If the ratio strikes the court as too high, the court is alerted to be suspicious in evaluating the punitive damages award.  The 

third guidepost compares the punitive damages award to civil penalties that can be imposed for comparable misconduct in 

order to gauge the whether the former imposes excessive deterrent to the misconduct in question, without reference to the 

wealth of defendant.   

Campbell fits out the interior walls of the cabin by refining the three guideposts.  In considering the reprehensibility 

of the defendant‟s conduct, the focus must be on the specific conduct that injured the plaintiff; conduct not related to the 

plaintiff‟s injuries should not be considered, regardless of whether or not it is disreputable.  Similarly, conduct that is lawful 

where it occurs or unlawful acts outside the state‟s jurisdiction cannot justify the imposition of punitive damages.  Hence 

only unlawful conduct which has a nexus to the specific injury suffered by the plaintiff can be considered in evaluating 

reprehensibility, and consideration of that unlawful conduct is restricted to the issue of reprehensibility and cannot support 

punishment of the defendant.  Otherwise the defendant can be subject to multiple punitive damages awards for the same 

conduct.  In considering the second guidepost -  the disparity between compensatory and punitive damages -  ratios in excess 

of single digits are highly suspect, particularly where it is apparent that the compensatory damages award covers injuries (e.g. 

distress and humiliation) that are duplicative of punitive damages awards.  In considering the third guidepost -  the 

examination of comparable civil penalties -  the focus should be on appropriate civil penalties designed to deter the type of 

conduct performed by defendant, rather than on penalties that might be imposed for conduct that has nothing to do with the 

plaintiff‟s injuries.  In other words, punitive damages are restricted to the conduct that actually caused the plaintiff‟s injuries 

rather than for sleazy or unsavory conduct that is not causally linked to the plaintiff‟s injuries.   

Williams supplies the cabin‟s roof.  Punitive damages cannot be awarded to punish the defendant for injuring 

individuals who are not before the court or are strangers to the litigation, because the defendant is deprived of the opportunity 

to pursue a defense to the claimed injury, because, absent evidence of the extent and nature of such injuries, the defendant is 

subjected to a speculative and arbitrary judgment, and because there is no precedent supporting the use of punitive damages 

award to punish a defendant for hurting others.  To prohibit such results in the future, juries will be instructed that they can 

consider injury to others only for the purpose of ascertaining reprehensibility of conduct and cannot use that evidence to 

punish the defendant. 

 

Conclusion 

 

The United States Supreme Court in Williams has ruled that the Due Process Clause prohibits an award of punitive 

damages that punishes the defendant for harming individuals who are not before the Court, because (1) the defendant is 

deprived of the opportunity to present a defense to the non-party‟s charge, (2) in the absence of clear evidence demonstrating 

the non-parties injuries and causation, the punitive damages award is based on speculation alone, and (3) there is no 

precedent supporting such an award.  Further, while the infliction of harm on non-parties is relevant to demonstrate 

reprehensibility of conduct, the jury must be instructed that such evidence cannot be used to support punishment for harm 

caused to those non-parties.  In reaching its decision, however, the Court failed to address the impact of Oregon‟s punitive 

damages statute.  This statute prohibits subsequent punishments for injuries inflicted on non-parties as a result of the same 

conduct, i.e., there is only one punishment for the reprehensible conduct harming non-parties rather than multiple 

punishments for those injuries.  Hence, the Williams decision entirely undercuts the imposition of punitive damages for 

harms to non-parties even if it is only once. 

Equally important, the Williams‟ refinement of the Gore and Campbell factors will likely eliminate punitive 

damages awards that exceed a single digit ratio when compared to compensatory damages.  Notably, the Court has restricted 

the relevance of the harms to non-parties to the first factor (reprehensibility of conduct) and prohibited the consideration of 

harms to non-parties in crafting the punitive damages award.  Hence, in applying the second factor, the only damages that can 

be considered in computing the ratio are the actual harms suffered by the plaintiff compared to the punitive damages 

awarded.  This necessarily will result in the virtually elimination of significant punitive damages awards, because the Court 



  

in Campbell indicated that a significant award of compensatory damages should result in a smaller ratio (perhaps one to one) 

of punitive damages compared to compensatory damages, and the narrow exception to a single digit ratio (particularly 

egregious conduct resulting in minimal economic damages) applies a higher ratio to a much smaller number. 

Finally, given the voting pattern in Williams, it appears that the Gore criteria for evaluating punitive damages 

awards remain intact, that the Campbell refinements of those criteria will continue, and that the Williams restriction on 

considering injuries to others for the sole purpose of evaluating reprehensibility of conduct and the Williams limitation of 

punitive damages awards to injuries suffered by the parties before the court will persist in the future.  In short, the plaintiff‟s 

bar should anticipate substantially diminished punitive damages awards in the future. 
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precluding plaintiff from pursuing a claim based on fraudulent concealment of information concerning smoking and health.  

Hence plaintiff pursued alternative claims for negligence and fraud. 
19

 Williams v. Philip Morris Inc., 48 P.3d at 828. 
20

 Id.   
21

 Id.   
22

 Id.   
23

 Id.  ORS 18.560 provides in part: "(1) Except for claims subject to ORS 30.260 to 30.300 [the Oregon Tort Claims Act] 

and ORS chapter 656 [the Oregon Workers' Compensation Act], in any civil action seeking damages arising out of bodily 

injury, including emotional injury or distress, death or property damage of any one person including claims for loss of care, 

comfort, companionship and society and loss of consortium, the amount awarded for noneconomic damages shall not exceed 

$500,000.” 
24

 Williams v. Philip Morris Inc., 48 P.3d at 830. 
25

 Id. at 837. 
26

 Id. at 836, 837. 
27

 Id. at 831. 
28

 Id. at 831. 
29

 Id.   
30

 Id.    
31

 Id.    
32

 Id. at 832. 
33

 Id.   
34

 Id.  Oregon‟s Statute of Repose extinguishes claims for injuries that occur more than eight years after the product is 

purchased.  ORS 30.905(1).  Hence Plaintiff was required to prove that the cigarettes purchased by Williams after September 

1, 1998, caused his cancer and death.  Id. at 830. 
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35

 Id. at 833. 
36

 Id.   
37

 Id.   
38

 Id.   
39

 Id.  In an internal memorandum, a Philip Morris vice president claimed “that it was necessary to „provide some answers 

which will give smokers a psychological crutch and a self-rationale to continue smoking.”  Id.    
40

 Id. at 834. 
41

 Id.    
42

 Id.   
43

 Id.   
44

 Id.   
45

 Id.   
46

 Id.   
47

 Id.   
48

 Id.   
49

 Id. at 835 (“When Williams‟ family urged him to stop smoking, he responded that what he had seen on television 

demonstrated that smoking did not cause cancer.  When his son gave him articles on the subject, he responded by finding his 

own articles that countered the dangers of smoking.  After his diagnosis, he told his wife that the „cigarette people‟ had 

deceived him, that he had been betrayed, and that „they were lying all of the time.”)  Furthermore, when his wife brought the 

Surgeon General‟s warning to his attention, he responded: “This is what the Surgeon General says, it is not what [the] 

tobacco company says.”  Id.   
50

 Supra n. 33.  Because Oregon‟s Statute of Repose extinguishes claims for injuries that occur more than eight years after the 

product is purchased,  ORS 30.905(1), Plaintiff was required to prove that the cigarettes purchased by Williams after 

September 1, 1998, caused his cancer and death.   
51

 Williams v. Philip Morris Inc., 48 P.3d at 835. 
52

 Id. at 836, citing ORS 18.537(2). 
53

 331 Ore. 537, 551 n.10 (2001). 
54

 517 U.S. 559 (1996). 
55

 Williams v. Philip Morris Inc., 48 P.3d at 836. 
56

 Id. at 837. 
57

 Id.  
58

 Id., citing Parrott v. Carr Chevrolet, Inc., 331 Ore. 537, 563 (2001). 
59

 Williams v. Philip Morris Inc., 48 P.3d at 837, citing ORS 30.925(2). 
60

 Id.  
61

 Id. at 838. 
62

 Id. (“[T]here is evidence that defendant knew that smoking caused lung cancer and other diseases at the same time that it 

publicly claimed that the issue was unresolved.  As early as 1958, three British scientists, meeting with scientists and tobacco 

executives, reported that industry representatives believed that smoking could lead to lung cancer.  In 1961, defendant‟s 

director of research stated internally that „carcinogens are found in practically every class of compounds in smoke‟ and that 

the best that the company could hope to do was to reduce their amounts.  Later, defendant‟s internal memoranda made similar 

points, in some instances suggesting that the company could not admit the facts publicly because of the probably adverse 

legal consequences.”) 
63

 Id. (“The strongest statement of this fact may have been a presentation by a Philip Morris scientist in1972.  In that 

presentation, he stated that the „cigarette should be conceived not as a product but as a package.  The product is nicotine[.]‟  

He continued, „think of the cigarette pack as a storage container for a day‟s supply of nicotine,‟ and „think of the cigarette as 

a dispenser for a dose of nicotine.‟  Defendant spent considerable effort in the following years studying the best way to 

deliver the optimal dose of nicotine in each cigarette and to increase the effectiveness of the nicotine, resulting in the 

discovery of a number of ways of manipulating the material in cigarettes for that purpose without actually adding nicotine to 

it.  Also, defendant carefully evaluated smoking cessation programs and technologies, concluding that alternative sources of 

nicotine, such as patches or gum, were ineffective in the absence of ongoing behavioral therapy.  Because that therapy was 

expensive and time consuming, defendant thought it was unlikely that it would have a serious effect on the number of 

smokers.  Defendant‟s public relations program of creating a controversy that would give smokers a „crutch,‟ a reason to 

believe that there were serious doubts that tobacco was harmful, thus, would discourage them from making the significant 

effort that was necessary to stop smoking.  The „controversy‟ created by the tobacco industry was defendant‟s method of 

counteracting the information that otherwise suggested the harmfulness of cigarettes.  Such an approach was aimed 

particularly at highly addicted smokers like Williams, who would search for any justification to continue smoking.”)      
64

 Id. at 839 (“[Philip Morris] used the [Council on Tobacco Research] as a shield and as a source for expert witnesses at 

congressional hearings and in lawsuits against it rather than for research into the relationship between smoking and disease.  



  

 
The jury could have found on the record in this case that defendant specifically avoided testing with live animals and testing 

actual production cigarettes.  On one occasion when defendant did test production cigarettes, the results were unfavorable, 

and it destroyed them.  It is inferable from the record that tobacco industry lawyers, rather than scientists, set the general 

direction of the CTR‟s research program and that they did so for the purpose of protecting the industry‟s litigation position 

rather than to resolve scientific questions.”  Also, the jury could have found that the tobacco industry had a „gentleman‟s 

agreement‟ not to conduct research beyond the scope of the CTR‟s efforts.  Thus, to the degree that the defendant conducted 

animal testing that was relevant to the relationship between cigarette smoking and human disease, it did so in a European 

laboratory and took precautions to ensure that the results of that research did not appear in its American records.”) 
65

 Id. at 839 (“Although a tobacco industry survey indicated that 85 percent of smokers wished that they had never started 

smoking, defendant concealed information that addictive effects of nicotine made it difficult for them to stop without 

significant assistance.  The fraudulent statements from defendant and the rest of the industry reinforced those addictive 

effects by giving smokers a reason not to make the necessary effort to break the addiction.  The jury could find on this record 

that defendant‟s public relations campaign had precisely the effect that defendant intended it to have and that it affected large 

numbers of tobacco consumers in Oregon other than Williams.  It is also inferable from the evidence that defendant‟s 

products, used as defendant intended them to be used, together with other serious but non-fatal health problems with their 

attendant economic consequences.”) 
66

 Id. at 839 (“[C]igarettes are relatively inexpensive to produce, and they provide a large profit margin.  By maintaining a 

large population of smokers through fraudulent representations, defendant protected those profits.  At the time of trial, 

defendant‟s new worth was over $17 billion,  Its profit from cigarette sales in 1966, the year that Williams was diagnosed 

with lung cancer, was over $2 billion.  In 1997, the year that Williams died and the most recent year for which figures were 

available at the time of trial, defendant‟s profit was $1.6 billion. 
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 See Williams v. Philip Morris Inc., 193 Ore. App. 527, 535 (2004) (“The issue before us on remand is the extent to which 

that award of punitive damages is consistent with the Due Process Clause of the Fourteenth Amendment, particularly as the 

Court interpreted it in State Farm.  In our previous opinion, we followed the Oregon Supreme Court‟s decision in Parrott, v. 
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 Id.  See Pacific Mutual Life Ins. Co. v. Haslip, 499 U.S. 1, 23-24 (1991) (punitive damages award more than four times 

the amount of compensatory damages was not constitutionally improper); and TXO Production Corp. v. Alliance Resources 

Corp., 509 U.S. 443, 460, 462 (1993) (upholding a $10 million punitive damages award on the basis of the harm actually 

inflicted and the potential harm that might have resulted if defendant‟s tortuous plan succeeded; the disparity between the 

punitive damages awarded and the potential harm did not “jar one‟s constitutional sensibilities”).   
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 BMW of North America, Inc. v. Gore, 517 U.S. at 582. 
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 Id. at 423. 
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 Id. at 424. 
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 Id. at 425. 
158

 Id.  See Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 23-24 (1991) (a punitive damages award more than four times 

compensatory damages is “close to the line of constitutional impropriety”), and BMW of North America, Inc. v. Gore, 517 

U.S. 559, 582 (1996) (“[w]hen the ratio is a breathtaking 500 to 1,” the Court must raise its “suspicious judicial eyebrow.”)  
159

 State Farm Mutual Automobile Ins. Co. v. Campbell, 538 U.S. at 425. 
160
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 Id. at 426. 
162

 Id. at 427 (“The wealth of a defendant cannot justify an otherwise unconstitutional punitive damages award.”) 
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 Id. at 428.  The Court also disparaged the use of criminal sanctions to benchmark a punitive damages award, because they 

establish only the seriousness with which the State views wrongful conduct, and have far less utility in gauging the dollar 

amount of a punitive damages award.  The court explained: “Great care must be taken to avoid use of the civil process to 

assess criminal penalties that can be imposed only after the heightened protections of a criminal trial have been observed, 

including, of course its higher standards of proof.  Punitive damages are not a substitute for the criminal process, and the 

remote possibility of a criminal sanction does not automatically sustain a punitive damages award.”  Id.   
164

 Id.   
165

 Id. at 429. 
166

 See Daniel F. Thomas, Necessary Protection: An Examination of the State Farm v. Campbell Standards Test and Why 

Economically Efficient Rules Do Not Work at the Intersection Between Due Process and Punitive Damages, 70 ALB. L. REV. 

367, 378-390 (2006) 
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 State Farm Mutual Automobile Ins. Co. v. Campbell, 538 U.S. at 419. 
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 Id. 421. 
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 Id. 423-24. 
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 Id. at 425. 
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 Williams v. Philip Morris Inc., 193 Ore. App. 527, 557-563 (2004). 
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 Id. at 557-58 (“Defendant sold a product that it knew would cause death or serious injury to its customers when they used 

it as defendant intended them to use it.  Despite that knowledge, defendant, together with the rest of the tobacco industry, 

engaged in an extensive campaign to convince smokers that the issue of cigarette safety was unresolved.  It insisted that more 

research was necessary at the very time that it was carefully avoiding doing the very research for which it called, although it 

had an extensive program of research into other issues.  Rather, it used its research to determine the optimum dose of nicotine 

in each cigarette, knowing or, but publicly denying, nicotine‟s highly addictive properties.  Defendant also knew that, 

because of those addictive properties, it would be difficult for smokers to quit smoking, and it relied on its fraudulent 

message to discourage them from doing so.  The result, as defendant hoped, was that addicted smokers remained addicted, 

and purchased more it its product.  In short, defendant used fraudulent means to continue a highly profitable business 

knowing that, as a result, it would cause death and injury to large numbers of Oregonians.”) 
173

 Id. 558-59.  
174

 Id. at 559.  ([T]he jury in assessing the amount of punitive damages was entitled to draw reasonable inferences as to the 

number of smokers in Oregon who had been defrauded during the past decades and would be affected by the future by 

defendant‟s conduct, if that conduct were not deterred.  Based on the evidence before it, and, particularly, the pervasiveness 

of defendant‟s advertising scheme in Oregon, it would have been reasonable for the jury to infer that at least 100 members of 

the Oregon public had been mislead.   Such a conservative calculation of compensatory damages based on William‟s actual 

damages and the potential magnitude of damages to the public thus would cause the ratio between compensatory and punitive 

damages, whatever it is, to fall within State Farm‟s 4 to 1 boundary.)   The Court relied on TXO Production Corp. v. Alliance 

Resources Corp., 509 U.S. 443, 460, 462 (1993) for the proposition that potential harm to other state residents could be 

considered in assessing the constitutionality of the punitive damages award.  Id.  
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 Id. at 563.  This determination is contrary to dicta in Campbell and Gore disparaging the use of the defendant‟s wealth to 

justify a punitive damages award.  See State Farm Mutual Automobile Ins. Co. v. Campbell, 538 U.S. at 427 (“The wealth of 

a defendant cannot justify an otherwise unconstitutional punitive damages award.”), and BMW of North America, Inc. v. 

Gore, 517 U.S. at 585 (“The fact that BMW is a large corporation rather than an impecunious individual does not diminish its 

entitlement to fair notice of the demands that several States impose on the conduct of its business.”) 
176

 Id.  
177

 Id. at 546-47.  Parrott lists “five criteria for determining the range of punitive damages that a rational juror would be 

entitled to award: (1) the statutory and common-law facts that allow an award for the claim at issue; (2) the state interests that 

the award would serve; (3) the degree of reprehensibility of the defendant‟s conduct; (4) the disparity between the award and 

the actual or potential harm inflicted; and (5) the civil and criminal sanctions provided for similar misconduct.”  Id. at 546. 
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 Id. at 547. 
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 Id. at 551. 
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 Williams v. Philip Morris, Inc., 337 Ore. 669 (2004). 
181

 Williams v. Philip Morris, Inc., 340 Ore. 35, 45 (2006). 
182

 Id. at 51-52.  Under Parrott v. Carr Chevrolet, Inc., 331 Ore. 537, 563 (2002), the court is permitted to “consider the 

potential injury that [the defendant‟s] misconduct may have caused to past, present, and future customers.” 
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 Williams v. Philip Morris, Inc., 340 Ore. at 51. 
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 Id. at 52. 
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 Id. at 56 (emphasis in the original). 
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194

 Id.  
195

 Id. at 60-61 (“Using harm to others as part of the ratio may have been correct under the plurality opinion in [TXO].  

However, it no longer appear to be permissible (if it ever was) to factor in that consideration.  Although Campbell held that 

similar acts could bear on reprehensibility . . . , it now appears that harm to others should not be considered as part of the 

ratio guidepost.  . . .  [W]e conclude that the ratio guidepost considers only harm to the plaintiff.”) 
196

 Id. at 62.  The Court also recognized that the wealth of Philip Morris was wrongfully used by the Oregon Court of Appeals 

in upholding the punitive damages award.  The Court stated: “Wealth „cannot justify an otherwise unconstitutional punitive 

damages award.‟  (cit. omitted)  If a punitive damages award is grossly excessive under Gore and Campbell, then the 

defendant‟s wealth will not make it constitutional.  In short, wealth is not a fourth Gore guidepost.  However, Campbell did 

not otherwise remove wealth from the punitive damage equation, as Philip Morris asserts.  A jury still may levy a higher 

punitive damage award against a wealthy defendant, as long as the final punitive damage award does not exceed the 

constitutional limits established by the three Gore guideposts.”  Id.  
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 Id. at 57.  The Oregon Court of Appeals viewed the purpose of the Oregon sanctions as providing notice that sanctions 

could be imposed.  The Oregon Supreme Court differed, concluding the purpose of the Oregon sanctions was to provide a 

comparable legislative guide for an appropriate sanction and to give notice to wrongdoers of the penalties that can be 

imposed for certain conduct. 
198

 Id. at 58. 
199
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200

 Id. at 59.  
201

 Id. at 60.  Given the language in Campbell disparaging the utility of criminal penalties in gauging punitive damages 

awards, it is doubtful the United States Supreme Court would agree with the Utah Supreme Court‟s analogy to the criminal 

penalty for manslaughter.  See State Farm Mutual Automobile Ins. Co. v. Campbell, 538 U.S. at 428 (“Punitive damages are 

not a substitute for the criminal process, and the remote possibility of a criminal sanction does not automatically sustain a 

punitive damages award.”)  Because the United States Supreme Court declined to consider whether the punitive damages 

were excessive, it did not address this issue.  See Philip Morris USA v. Williams, 127 S. Ct. at 1065. 
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 Williams v. Philip Morris, Inc., 340 Ore. at 62-63. 
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 Id. at 63 (“In summary, Philip Morris, with others, engaged in a massive, continuous, near-half-century scheme to defraud 

the plaintiff and many others, even when Philip Morris always had reason to suspect – and for two or more decades 

absolutely knew – that the scheme was damaging the health of a very large group of Oregonians – the smoking public – and 

was killing a number of that group.  Under such extreme and outrageous circumstances, we conclude that the jury‟s $79 

million punitive damage award against Philip Morris comported with due process, as we understand that standard to relate to 

punitive damage awards.  It follows that the Court of Appeals correctly held that the trial court should have entered judgment 

against Philip Morris for the full amount of the jury‟s punitive damage award.”) 
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potentially caused the plaintiff.”) (cit. omitted) (emphasis in original) 
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 Id. (“the risk of that misunderstanding is a significant one – because, for instance, of the sort of evidence that was 

introduced at trial or the kinds of arguments the plaintiff made to the jury”) 
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 Id. at 1065.  The United States Supreme Court did not consider whether punitive damages awarded were excessive, 

“[b]ecause the application of this standard may lead to the need for a new trial, or a change in the level of the punitive 

damages award.” 
216

 Id. at 1065. 
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