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Introduction 
 

In 1935, Australian cane farmers imported slightly more that one hundred members of the toad family, bufo marinus, to 
help in controlling two insect pests, the grey backed cane beetle and the frenchie beetle, which at the time were infesting the 
cane fields of Queensland.  It was thought that predation by these toads, native to South America but also imported into 
Hawaii, would be preferable to insect control through extensive use of pesticides  The population of the imported toads was 
increased through breeding in Australia (to approximately 60,000 within six months) before the imported population was 
released into the sugar cane fields of Northern Queensland.  Although the cane toad proved totally unsuitable for controlling 
the insect pests, they themselves supplanted the insects as the most significant pest in the sugar cane growing area of 
Australia within a short time.  They are now considered to be one of greatest ecological disasters in Australian history, 
competing for honors in this regard with such other notable imports to Australia as the rabbit, the fox, the camel, the water 
buffalo, the American cockroach, the European wasp and, most recently, the fire ant.1  The cane toad, which once mature 
produces a toxic substance from glands in its head, has spread through much of northern Australia.  It is found in plentiful 
numbers in the in the backyards of Queensland and New South Wales suburbs as well as in such unique natural settings as 
the Daintree rainforest and the outskirts of Kakadu National Park.2  In its wake, the cane toad has caused significant 
population decline to smaller native animals upon which it feeds and to similar species, such as native frogs, which it has 
effectively supplanted.  It has also caused disturbance to populations of many predators (snakes, goannas, birds, and domestic 
dogs) whose deaths result from the ingestion of the toads’ toxic glands or whose severe sickness may be caused by the spray 
which emanates from them.3

The introduction of the cane toad to Australia may bring to 
mind thoughts of international environmental law; however, the 
brief description of the havoc wreaked by this creature is used 
in this paper as an analogy for potentially disastrous legal 
transplants from one country to another. The legislation of one 
country has served as a model for legislation in other countries 
on a number of occasions, with various degrees of success or 
failure.  Recently, academic interest has turned to the question 
whether such transplants are useful or likely to be successful.  
Professor Alan Watson, for example, has been an advocate of 
the beneficial value of such transplants.4  Based upon his 
observations that much of Western Europe’s laws are 
borrowings from Roman law, he asserts that borrowings are the 
most fruitful source of change in the Western world.5 In an oft-
cited article expressing concern about the process,6 Professor 
Otto Kahn-Freund indicated that such transplants were only 
likely to be successful in the circumstances where the forces 
resisting such transplantation (differentiation on economic or political grounds) were not significant.  Pierre LeGrand has 
expressed similar views;7 however, academic literature now abounds with examples supportive of Watson’s views.  

In th
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e United States, the class action was an extremely popular proceeding in corporate law, enabling shareholders to 
seek

 a relative newcomer to class actions.  Because certain features of the Australian 
lega

to corporate securities may soon be the new growth area in Australian litigation. 

 redress for a number of various complaints against their corporation and its management.  Prospectus failures, 
continuous disclosure failures and corporate governance deficiencies could all potentially lead to actions by a group of 
shareholders with dire consequences for their corporation and individual directors.  Misuse of these actions eventually led to 
Congressional intervention to prevent the worst abuses of class actions in their application to corporate and securities 
regulation.  With moves for tort reform, the class action was further constrained in the United States through various 
interventions of the Federal Government. 

Australia, on the other hand, has been
l system (found in much of the common law world aside from the United States) are not conducive to speculative 

lawsuits, these actions have not been as well used in Australia as in the United States.  Nevertheless, tort reform in Australia, 
as in the United States, has had an impact upon the growing use of the class action, reducing both its attractiveness and 
usefulness for such things as consumer litigation.  Somewhat by coincidence, at the same time that class actions for torts were 
being subjected to greater control in Australia, judicial developments in corporate law may mean that class actions in relation 



This paper reviews the class action procedures in both the United States and Australia.  It considers the abuses which 
have led in the United States to legislation addressing the misuse of class actions both in relation to corporate securities and 
in r

 Brief Outline of Class Actions in the United States 

iquely in the United States.  Its antecedents, however, can be found 
 the English common law, which was faced with the difficulty of finally determining the rights of a multitude of parties, 

som

 a group presenting common issues, such as property 
disp

ry was very simple and perfectly well understood. Under the old practice the 
Court required the presence of all parties interested in the matter in suit, in order that a final end might be made of 

 
Sim ted States, and the practice of the 

nglish Chancery Court found resonance with Justice Joseph Story in his authoritative text on pleadings in equity.13  In this 
trea

d not achieve precise clarification despite the work of  
mmentators in the late nineteenth and early twentieth century.17  As in England, the procedures which developed in the 

Cou

2. hybrid class actions, which were suits involving rights in a specific property involving a strong identity of interests 

 
 class 

tion) was not binding upon absent members of the class, and was consequently somewhat unattractive.   As a result, class 
actions, though permitted in the United States for the sake of convenience in multi-party litigation, were not frequently used 

elation to tort litigation generally.  The paper then considers the Australian class action environment explaining the 
features in the Australian legal system which have made the use of class actions less popular there than in the United States.  
The paper then reviews the recent judicial authority moderating Australian corporate law in a way likely to see greater use of 
class actions in relation to prospectus liability.  The paper concludes with an analysis of whether it is likely that class actions 
will spread, like the cane toad, in plague proportions throughout Australia. 
 
 
A
 

The class action as we currently know it evolved un
in

e of whom were unable to be joined in the action.8  Since it is a principle of common law justice that those who are not 
parties to a legal action should not be bound by any purported determination of their rights, certain matters would not be 
possible to resolve in the absence of particular parties to the dispute.   

The English Courts of Chancery evolved methods for dealing with such contingencies in the seventeenth and eighteenth 
century.  The Bill of Peace was used in order to resolve disputes with

utes.9  Other examples of actions with a multitude of potential litigants that were permitted by the Courts of Chancery 
included creditor claims against a debtor’s estate legatees’ claims against a testamentary estate, and concerning 
unincorporated associations.  These actions, involving representatives of the those with common rights or burdens, enabled 
the resolution of the common issues presented without the necessary participation of all parties.  While initially absent parties 
were not bound by such decisions, eventually a number of decisions affirmed that absent parties could bound by a 
determination so as to avoid a multiplicity of litigation.  These procedures originally developed unsystematically.  However, 
when the common law and equity courts were merged England in 1873, the new rules of procedure attached as a schedule to 
the Supreme Court of Judicature Act 1873 (Eng.)10 adopted the chancery practice (addressed in greater detail in the section 
dealing with Australian class actions, below).  Lord Macnaghten, in Duke of Bedford v. Ellis,11 summarized the policy 
objectives of the rule in the following terms: 
 

The old rule in the Court of Chance

the controversy. But when the parties were so numerous that you never could ‘come at justice,’ to use an expression 
in one of the older cases, if everybody interested was made a party, the rule was not allowed to stand in the way. It 
was originally a rule of convenience; for the sake of convenience it was relaxed.12  

ilar issues as those faced in the English Courts were also being addressed in the Uni
E

tise, Justice Story indicated that all persons materially interested in the subject matter of a suit should be joined as parties; 
however, he further indicated that where the parties were so numerous as to make it impractical to join all the parties, joinder 
could be dispensed with if it could be done without injury to the persons not actually before the court.  The evolution in the 
United States Federal Equity Courts of multi-party litigation proceeded in somewhat contradictory ways through the 
development of the common law (e.g. Smith v. Swormstedt14 and Supreme Tribe of Ben-Hur v. Cauble15) and through the 
promulgation of procedural rules, which allowed for such actions.16  
 

The principles applying to class actions in the United States di
co

rts of Equity to deal with class actions were normally allowed for Courts which were newly able to exercise both law and 
equity jurisdiction.  The procedures adopted in 1938 for the United States federal courts upon this event18 were largely based 
upon the work of Justice Story.  Reflective of the classification developed by Justice Story,19 the Federal Rules of Civil 
Procedure adopted in 1938 provided for three categories of class actions: 
 

1. true class actions, which were suits involving joint rights; 

among the class members; and 
3. spurious class actions, which necessitated only that the class shared a common question of law or fact.20 

The first two types of action were relatively limited in their application.  The third type of class action (the spurious 
21ac



prio

 

(1) the class is so numerous that joinder of all members is impracticable,  

(3) the claims or defenses of the representative parties are typical of the claims or defenses of the class, and  
 of the class. 

The n into 
one of th
 

(A) inconsistent or varying adjudications with respect to individual members of the class which would establish 

(B) adjudications with respect to individual members of the class which would as a practical matter be 

(2) the 
mak nding declaratory relief with respect to the class as a 

hole; or 

(3)  
ffecting only individual members, and that a class action is superior to other available methods for 

the fair and efficient adjudication of the controversy.22  

Significa is 
significant c ity of class actions subsequent to 1966 and calls, both 
domestically  internationally, for constraints upon its use.  In ascertaining whether the matter fits within a type (3) class 
acti

the superior procedure to use. 

In m umerated as relevant: 
  

• the interest of members of the class in individually controlling the prosecution or defense of separate actions; 
 by or against members of the 

class;  

 
c e – at an early 

prac ab ed as a class action, the class must be 
defi d25 along with the class claims, issues or defenses.  Further, a class counsel must be appointed pursuant to the 
pro

mstances,  the following information: 
 

• the nature of the action, 

r to the amendment of the class action rules in 1966.  At that time, the Federal Rules of Civil Procedure were amended to 
modernize the procedures applicable to class actions in the United States Federal Courts (with numerous of the States 
eventually adopting similar procedures).   

 
Class actions are now governed by Rule 23 of the Federal Rules of Civil Procedure.  The prerequisites to bringing a class 

action are enumerated in Rule 23(a): 

One or more members of a class may sue or be sued as representative parties on behalf of all only if:  
 

(2) there are questions of law or fact common to the class,  

(4) the representative parties will fairly and adequately protect the interests
  
 procedure applicable to actions which meet the prerequisites above depend partially upon their characterizatio
ree types of action: 

(1) the prosecution of separate actions by or against individual members of the class would create a risk of 
 

incompatible standards of conduct for the party opposing the class, or 

dispositive of the interests of the other members not parties to the adjudications or substantially impair or 
impede their ability to protect their interests; or 

 
party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby 
ing appropriate final injunctive relief or correspo

w
 

 the court finds that the questions of law or fact common to the members of the class predominate over any
questions a

    
ntly, the third classification introduced in 1966 contemplated its use for litigation involving damages.  It is th

hange in emphasis which led both to increased popular
 and

on, the two critical issues are: 
 

• whether common questions of law and fact predominate; and 
• whether a class action is 

 
aking these determinations, the following matters are specifically en

• the extent and nature of any litigation concerning the controversy already commenced

• the desirability or undesirability of concentrating the litigation of the claims in the particular forum;  
• the difficulties likely to be encountered in the management of a class action.23 

On e a class action is brought pursuant to the procedures outlined above, the Court is required to determin
tic le time – whether to certify the action as a class action.24  If the action is certifi
ne
cedures provided in the rules.26

One important feature of the class actions in the United States is the provision for class members to “opt out” and to seek 
their own individual redress.  For class actions of the certified under Rule 23(b)(3), class members must be provided by the 
best notice practicable under the circu 27



• the definition of the class certified, 
• the class claims, issues, or defenses, 
• that a class member may enter an appearance through counsel if the member so desire, 
• that the court will exclude from the class any member who requests exclusion, stating when and how 

 excluded, and 
on class members. 

The class a o he action may 
be divided into b ify 
or describe those to did not request exclusion, and whom the court finds to be 
members of th as

In order to inhi he misuse of class actions, the procedures provide for continuing judicial supervision of the action and 
invo

f a 
; 

• The court may approve a settlement, voluntary dismissal, or compromise that would bind class members only after a 

  
e de in 

connecti ect to a proposed settlement, voluntary dismissal, or 
com m

s actions to compensate numerous plaintiffs for failures relating to securities regulation was one of the 
nsequences of the United States class action regime.  While this may have had positive effects in deterring culpable 
tivity, assuring that numerous small claimants would not be injured without remedy, and efficiently dealing with a 

ed. 
Prior to 1995, securities class actions in the United States were subject to a number of abuses attributable to elements 

both

 to the litigation with no possible offsetting benefit.  Further, such 
disc

ere accustomed to managing such class actions so as to enable a quick filing of a suit when 
eve

of these actions 
wer

 
members may elect to be

• the binding effect of a class judgment 
    

cti n procedure further allows for the class action to proceed in relation to particular issues or t
 su classes.  A judgment in such a class action, whether or not favorable to the class, shall include and spec

 whom the notice was provided and who 
e cl s. 

bit t
lvement of class members in any settlement, voluntary dismissal, or compromise: 

 
• The court must approve any settlement, voluntary dismissal, or compromise of the claims, issues, or defenses o

certified class
• The court must direct notice in a reasonable manner to all class members who would be bound by a proposed 

settlement, voluntary dismissal, or compromise; 

hearing and on finding that the settlement, voluntary dismissal, or compromise is fair, reasonable, and adequate. 

Th  parties proposing the settlement, dismissal, or compromise must file a statement identifying any agreement ma
on with the proposal, and any class member may obj

pro ise.28     
 
 
Controlling United States Securities Class Actions 
 

The use of clas
co
ac
multitude of claims, misuse of the system also develop

 of the class action itself and to litigation practices in the United States procedure system, such as the existence of 
contingency fees and the lack of any method for requiring reimbursement of costs from unsuccessful litigants.29  Because 
defendant corporations bore the major share of the costs relating to the litigation (particularly the discovery costs), they were 
faced with the inevitability of incurring great costs relating

overy could possibly reveal information which was not within the contemplation of the plaintiffs at the time of the 
original action.  From the corporation’s perspective, there was no possible upside – a successful defense leaving the 
corporation out of pocket for the costs of litigation, as well as  the disturbance which such litigation caused to the internal 
functioning of the business. 

The abuses that developed as a result of the class action system in the United States relating to securities have been 
frequently discusses in the academic literature, and are often referred to as “strike suits.”30  Lawyers representing the first 
plaintiffs in a class action would be in a preferred position to control the litigation and to reap any benefits from a 
contingency fee upon recovery or settlement.31  As a consequence, potential plaintiffs, often with nominal share investment, 
would liaise with lawyers who w

nts (such as a drop in the share price of a corporation) indicated that the corporation had failed to disclose all material 
particulars to its shareholders or the market.  Most actions were commenced within ten days of such events.32

Due to the disincentives that the defendant corporations faced when opposing the class action claims, settlement of the 
action was often preferable to continued litigation, which would involve great expense and possible further litigation 
exposure.  On the other side, plaintiff lawyers were faced with the decision of a quick settlement and an immediate collection 
of fees (set without reference to the length of the action or the total effort undertaken), or a prolonged litigation with 
significant time and cost for the plaintiffs as well as the defendant corporation.33  Not surprisingly, many 

e settled prior even to the completion of discovery based on a cost benefit analysis undertaken by the defendant 
corporation and the lawyers representing the plaintiffs.34  The plaintiffs received their compensation only after payment of 
lawyers’ fees. For those plaintiffs who remained shareholders in the defendant corporation, their investment in the 
corporation itself suffered as a result of the necessary payment.35  Although such private action could be seen to encourage 



appropriate behavior by corporate management, many began to question whether, in light of the potential abuses, this was the 
most efficient way to assure appropriate action by corporate management. 36   

Addressing the growing complaints about the misuse of class actions “strike suits” relating to securities,  Congress 
enacted the Private Securities Litigation Reform Act in 1995.   This Act attempted to end the use of  abusive “strike suits” 
by 

37

  
• imposing higher standards in relation to the pleadings for private securities claims to deter the filing of baseless 

• 40

 
th n to securities, concerns 

cont e ge of the legislation.42   In particular, class 
acti  u pon class actions in the Federal Courts.  In 
con quence of these limitations, State jurisdiction over class actions (primarily tort related class actions) continued to be 
attra

 other national exchange with similar listing rules;  and 
 providing exclusive federal jurisdiction for actions in which the plaintiff alleges that the defendant used a 

 
The rece tered the effect of this 
legi
action) a

he concern about flight from federal class action controls was further addressed by The Class Action Fairness Act 

 remove an action to Federal Court and limiting the ability to have the action remanded.  The Act 
perm

espite the general limitation of class actions affected by the Class Action Fairness Act, securities litigation was specifically 
“car rovides further evidence that control of class 
acti i

It is clear that class actions in the United States have been a very useful device for litigating issues involving a multitude 

ons in the United States continue to plague the ready acceptance of class 
acti

n in Australia until recent times generally duplicated those 
und in the United Kingdom.  In tracing the history of the representative action in Australia in Carnie v. Esanda Finance 

mmenced its discussion with a summary of the iconic representative action case, 
uke of Bedford v Ellis.   Considering whether it was appropriate for a number of plaintiffs to sue on behalf of themselves 

and

claims and encourage plaintiffs to undertake a proper investigation before filing suit,38  
• preventing plaintiffs from abusing the discovery process in order to induce settlements,39   
 providing Court control over the determination of lead plaintiff,  and  
• enhancing the penalties for actions brought for an improper purpose.41   

Al ough these changes were intended to affect a rebalancing the litigation process in relatio
inu d with the impact of class actions more broadly even after the passa

ons nder the laws of various states do not replicate the limitations imposed u
se
ctive to potential litigants.  Congress was concerned that plaintiffs were choosing amenable States for the  determination 

of lawsuits of national scope and interest.  
The first attempt to prevent misuse of state based class actions for securities suits occurred in 1998 with the passage of 

the Securities Litigation Uniform Standards Act.43  This Act attempts to pre-empt state securities law in favor of federal 
regulation.  This is accomplished by: 

 
• providing exclusive federal jurisdiction for actions in which the plaintiff alleges either an untrue statement or 

omission in connection with the purchase or sale of securities listed on the New York Stock Exchange, the American 
Stock Exchange, NASDAQ, or any 44

•
manipulative or deceptive device in connection with the purchase or sale of such securities.45 

nt Supreme Court case of Merrill Lynch Pierce, Fenner & Smith, Inc. v. Dabit,46 bols
slation by determining that “holders” (those neither buying nor selling but induced to hold as a result of the culpable 

re also covered. 
T

passed in 2005.47  This Act did not attempt to modify the applicable Federal class action procedures,48 but rather made the 
use of State class actions more difficult by expanding federal diversity jurisdiction over interstate class actions and by 
broadening the powers to

its class actions to be brought in, or removed to Federal Court if:  
 

• at least $5 million is in controversy (excluding interest and costs); and  
• at least one plaintiff and one defendant are citizens of different states or of a state and a foreign country.49 

 
D

ved out” from its operation.50 Nevertheless, the Class Action Fairness Act p
on l tigation is continuing in the United States.51

of claims, including claims which would result in the award of damages.  The excesses which class actions may be perceived 
to have instigated have been addressed both in relation to securities class actions and in relation to class actions generally.52  
Nevertheless, the history of the excesses of class acti

ons in the rest of the common law world.  Aside from the adoption of class actions in Canada,53 Australia, and its State of 
Victoria54 and South Australia55 have thus far proved to be the common law jurisdictions outside North America which have 
been most receptive to class actions in the United States model.  
 
Australia:  A Class Action by Any Name 
 

The procedures for dealing with multiple parties to an actio
fo
Corp. Ltd.,56 the High Court of Australia co

57D
 all other growers of fruit, flowers, vegetables, roots and herbs in Covent Garden to enforce their rights to stands in that 



market, Lord Macnaghten, with whom the majority in the case concurred, identified the three criteria which must be satisfied 
before the representative rule could apply:  

 
Given a common interest and a common grievance, a representative suit was in order if the relief sought was in its 
nature beneficial to all whom the pl 58aintiff proposed to represent.   

 
In t

consiste d catalogue at any particular time. Further, even 
ough the plaintiffs were claiming separate and different rights, this did not prevent them from using the representative 

proc

o. Ltd.  limited the scope of the concept of “common interest” significantly.  In that case, shippers sought 
dam

 could be brought where the 
relie

A of the Federal Court Act was 
intr

to provide a real remedy where, although many people are affected and the 
total amount at issue is significant, each person's loss is small and not economically viable to recover in individual 

s, whether they be shareholders or investors, or people pursuing consumer 

An 

he view of the Court, there was a common interest among these growers, and it was irrelevant that the group 
d of membership that fluctuated and was thus difficult to identify an

th
edure.  
While the criteria mentioned by Lord Macnaghten would have provided ample opportunity for representative actions in 

the United Kingdom (and Australia) to develop, the English Court of Appeal, in the case of  Markt & Co. Ltd. v Knight 
Steamship C 59

ages for the loss of goods on a ship that was sunk during the Russo-Japanese war.  The majority in the Court of Appeal 
determined that the shippers did not have a common interest because each contract of carriage was different from others, with 
potentially different defenses.  As a result of this case, it was accepted that the representative action should exclude those 
cases where several damages were claimed and where individual contracts were involved.60  

Although the cases of Prudential Assurance Co Ltd v Newman Industries Ltd.61

62
  and Irish Shipping Ltd. v. Commercial 

Assurance Co. Plc  addressed the issue of the “same interest” required for a representative action and seemed to relax this 
requirement to some extent, there was not general acceptance of that a representative action63

f sought was several damages.   This particular constraint on the usefulness of the representative action, which 
distinguishes that action from the United States style class action, has been subject both to academic criticism64 and to 
innovative judicial responses, neither of which have fully succeeded in the United Kingdom. 

Due to the perceived deficiencies in relation to representative action, the Law Reform Commission of Australia 
recommended in 1988 that changes to the group proceedings for the Australian Federal Court be allowed so as to enable 
actions similar to the United States class action.  As a result of this recommendation, Part IV

oduced.65 The general objectives of Part IVA were identified in the second reading speech for the Federal Court of 
Australia Amendment Bill, 1991, (Austl.):  
 

The Bill gives the Federal Court an efficient and effective procedure to deal with multiple claims. Such a procedure 
is needed for two purposes. The first is 

actions. It will thus give access to the courts to those in the community who have been effectively denied justice 
because of the high cost of taking action.  

The second purpose of the Bill is to deal efficiently with the situation where the damages sought by each claimant 
are large enough to justify individual actions and a large number of persons wish to sue the respondent. The new 
procedure will mean that groups of person
claims, will be able to obtain redress and do so more cheaply and efficiently than would be the case with individual 
actions.66

action can be brought under the expanded Part VIA: 

[W]here:  

(a) 7 or more persons have claims against the same person;  

(b) the claims of all those persons are in respect of, or arise out of, the same, similar or related circumstances; 
and  

(c) the claims of all those persons give rise to a substantial common issue of law or fact;  

a procee ay be commenced by one or more of those persons as representing some or all of them.67  ding m

The perso nt interest to commence 
a proc ing and they 
must a ember in a 
repr

representative proceeding no longer continue where it is satisfied that it is in the interests of justice to do so.   If the 

n who brings the action must have, in order to bring the representative action, a sufficie
eeding on his or her own behalf.68 Group members must be notified of  the commencement of the proceed
lso be notified of their right to opt out of the proceedings.69  Generally, a person’s consent to be a group m

esentative proceeding is not required.70  Nevertheless, a group member may “opt out” of the representative proceeding by 
written notice given prior to a date fixed by the Court.71  

Once an action commences, the Court has significant latitude in its control of the proceedings. It may order that a 
72

Comment [U1]:  



determination of the issue or issues common to all group members will not finally determine the claims of all group 
members, the Court may give directions concerning the 73determination of the remaining issues.  The Court may substitute 
ano

ty;  

roup members, being damages consisting of specified amounts or amounts worked 
 specifies;  

egate amount without specifying amounts awarded in respect of individual group 

• ust.75  

How e
awarded o each group member.76  

th rovide great scope for use in securities litigation, until 
recen  it ures in the insurance industry in the late 1990s, however, the 

ustralian litigation specialists have turned their energies to securities litigation, 
a fie

or numerous years, the English case of Houldsworth v. City of Glasgow Bank  (“Houldsworth”) has prevented much 
security litigation in Australia.  In that case, decided in 1880, the House of Lords determined that the corporate law of both 

eceit by a subscribing shareholder against the 
com any in which the shares were issued unless that shareholder first rescinded the subscription contract.   

t.  This contract 
kno

if not in form taking the course which is described as approbating and 

The
event of 
subscrib
of subor s.  In the recent case of Soden v. British 
Com

ther group member as a representative party and may make such other orders as it thinks fit if a representative party is not 
able to represent adequately the interest of the group members.74  

Finally, the Court has broad powers in relation to the dispute. It can do any one or more of the following things:  

• determine an issue of law;  

• determine an issue of fact;  

• make a declaration of liabili

• grant any equitable relief;  

• make an award of damages for g
out in such manner as the Court

• award damages in an aggr
members;  

make such other order as the Court thinks j

ev r, the Court generally must not make an award of damages in an aggregate amount.  Rather it must specify amounts 
 in relation t

Al ough the class action procedure in Australia would appear to p
tly  has primarily been used for tort litigation.  Due to fail

Federal government responded to calls for tort reform so as to limit claims and tighten the use of class actions for tort 
litigation.  In consequence of these changes, A

ld of endeavor which, unlike the United States, has largely remained unexplored in Australia. 
 
 

Australian Abandonment of Houldsworth v City of Glasgow Bank 
 

77F

England and Scotland did not permit an action for misrepresentation or d
p
The decision in Houldsworth was based upon two principles. The principal basis for the decision was that to allow a 

claim for damages by a member against his company would be inconsistent with the implied term of the statutory contract 
between a member, his company, and all the other members which the constituent documents (known in Australia since the 
late 1990s as the Constitution, and generally known in the United States as the Articles and Bylaws) represen

w finds its statutory its statutory basis in s 140 of the Corporations Act, 2001, (Austl).  That statutory contract, among 
other things, indicates that the capital which the member has subscribed should be applied only in payment of the debts and 
liabilities of the company78.  Indicating that to allow a shareholder to seek damages for any misrepresentation or deceit when 
becoming a shareholder would be inconsistent with their obligations as a shareholder both to the company and to other 
shareholders, Earl Cairns, Lord Chancellor, stated: 

But he has contracted, and his contract remains, that these assets and contributions shall be applied in payment of the 
debts and liabilities of the company, among which, as I have said, this [claim] could not be reckoned. The result is, 
he is making a claim which is inconsistent with the contract into which he has entered, and by which he wishes to 
abide; in other words, he is in substance 
reprobating, a course which is not allowed either in Scotch or English Law.79

 decision in Houldsworth was additionally justified by the notion that shareholders’ capital was committed, in the 
liquidation, until creditors had been fully paid.  Consequently, to allow a claim for damages against a company by a 
ing shareholder without rescission of the subscription contract would be tantamount to reversing the general concept 
dination of shareholders’ claims to return of capital to the claims of creditor

monwealth Holdings Plc,80  Lord Brown –Wilkinson restated this principle in the following terms: 

 



The relevant principle is that the rights of members as member come last, i.e. rights founded on the statutory 
contract are, as the price of limited liability, subordinated to the rights of creditors based on other legal 
causes of action.  The rationale of the section is to ensure that the rights of members as such do not compete 

81

Add ding up 
of a com o longer 
permissi affirmation of the contract had occurred, an action in deceit 
prov 83

s

In c been 
no equi  a 
consequ  does longstanding English precedent of continuing effect in Australia, 
ope

ore than a hundred years to govern the 

Th stralian 
Parliam of such 
Parliam tain.  In late 2005, the Federal Court of Australia considered the continuing vitality of 
Hou

forecast earnings before interest and tax. The prospectus also contained statements about Concept Sports’ activities, the 

with the rights of the general body of creditors.
 
ing further difficulty to any shareholder seeking redress against the company was the principle that once win
pany commenced (bankruptcy in United States terminology), rescission of the subscription contract was n

e.bl 82  Where rescission was not possible or where 
ided an alternative.  According to House of Lords decision in Derry v Peek,  one of the primary elements of such an 

action was the knowledge of the person making the representation that is was untrue. This required a showing either (1) the 
defendant knew or believed the statement in question to be false;84 or (2) he did not believe it to be true; or (3) he made it in 
reckless ignorance of whether it was true or false.85  In applying these requirements to companies, there was a difference of 
opinion as to its application.  One view indicated that a company could not be made liable for fraud, since that was a quality 
attributable only to a natural person,86 while the opposing point of view was that the fraud of an agent could make a company 
vicariously liable.87

In order to eliminate the uncertainty surrounding the liability of the company’s agents for their role in misleading 
investors, Section 3 of the Directors Liability Act, 1890, (Eng.)88, the forerunner of the Australian prospectus liability 
provisions, was enacted.  Under thi  legislation, every director, promoter and other person who authorised the issue of a 
prospectus was, subject to certain exceptions, made liable to pay damages that a subscriber  suffered “by reason of any untrue 
statement in the prospectus.”  Although this had the effect of providing a statutory cause of action without the uncertainties 
surrounding an action for deceit, neither it nor the Australian statute modelled upon it specifically created a cause of action 
against the company on whose behalf the prospectus had been issued.89  

The uncertainty surrounding liability for false statements in a prospectus has now been resolved in the United Kingdom.  
The common law eventually clarified when a company would be responsible for the misrepresentations or fraudulent acts of 
the company’s agents.  More importantly, however, the rule in Houldsworth has been statutorily abrogated.  Section 111A of 
the C 90ompanies Act, 1985, (UK)  now provides: 

A person is not debarred from obtaining damages or other compensation from a company by reason only of his 
holding or having held shares in the company or any right to apply or subscribe for shares or to be included in the 
company's register in respect of shares. 

ontrast to the position in the United Kingdom, Houldsworth continued with vitality in Australia, since there has 
valent enactment in Australia similar to the United Kingdom enactment of section 111A quoted above.  As
ence of this, Houldsworth, representing as it

rated to prevent a shareholder from pursuing claims against the company in which he or she holds shares so long as there 
is no statutory abrogation of that rule in that case. 

At several times in recent years, the Australian judiciary has had to consider whether statutory enactments have 
abrogated the rule in Houldsworth.  The most authoritative decision on the matter was decided by the High Court of Australia 
in the case of Webb Distributors (Aust.) Pty. Ltd. v. Victoria,91 which determined an appeal from the Victorian judgment of 
Vict 92oria v Hodgson & Ors.

In Webb,  the High Court considered whether the Trade Practices Act, 1974, (Austl.), an piece of innovative consumer-
type legislation intended, among other things, to prevent misleading and deceptive conduct, could be seen as abrogating the 
Houldsworth decision when the misleading and deceptive conduct was in relation to the subscription for shares.  Despite the 
broad statutory scheme providing for liability for such conduct generally, the High Court refused to accept that an action by a 
shareholder under Trade Practices Act could proceed in such circumstances: 

It was the appellant's contention that the Trade Practices Act provided its “own code of remedies, unfettered.” 

The Trade Practices Act is unquestionably a piece of innovative legislation. But it is not to be seen as 
eliminating, “by a side-wind”, the detailed provisions established for m
winding up of a company.93

e decision in Webb indicated that specific common law principles were unlikely to be overturned unless the Au
ent indicated a clear intention that the common law be overturned, what would be sufficient evidence 
entary intent remained uncer

ldsworth in Australia in light of the specific provisions of the Corporations Act, 2001, (Austl.) which provides for 
liability for a defective prospectus in the case of Cadence Asset Management Pty. Ltd. (as trustee for Cadence Capital) v 
Concept Sports Ltd.94 (‘Cadence’).  

Concept Sports Ltd sought to raise $12 million by issuing a prospectus offering 24 million ordinary shares at an issue 
price of $0.50 each. The prospectus contained financial information about the company, including forecast sales revenue and 



strength of its business and the future prospects for that business.  In addition, there appears to have been several implicit 
representations in the prospectus, to the effect that all material information had been disclosed and that all reasonable 
inve

utlook were misleading 

rtain implied representations in the prospectus were false.  

The he plaintiff 
then sou e 
liability prov tions Act, 2001, (Austl.).    

The ndicates that if a prospectus omits information that 
is requir at are materially adverse from the point of view of 
an i

first instance, Justice Finkelstein of the Australian Federal Court ruled that the rule in Houldsworth had not been 
abro

e 
 Parliament had intended to abrogate Houldsworth; and 

laims of 
 to overturn Houldsworth would thus seem to be contradictory to 

Also critica gson,  and the High Court appellate 
decisio

O  
Parliament h rg, 
and Kinney e specific provision for liability on a prospectus did intend to supplant Houldsworth.  The Full 

age of section in its natural and ordinary meaning, 
hav

e interests 
of credit s now 
provided e such 
as Hould evement of that objective.102  

stigations had been undertaken to ensure that the information in the prospectus was accurate. 
The plaintiff subscribed for shares in Concept Sports allegedly on the strength of the prospectus; however, the plaintiff 

asserted that: 

(a) the prospectus did not contain all of the information which by statute it was  required it to contain95; 

(b) the forecasts for sales revenue and earnings and the statements about the company’s o
and deceptive; and  

(c) ce

 plaintiff did not rescind the contract of subscription, but rather sold the shares to a third party at a loss. T
ght to recover its loss (initial price ($0.50) less average sale price ($0.115)) from Concept Sports Ltd. under th

isions of the Corpora 96

 operative Australian provision covering liability on a prospectus i
ed by statute, or if it contains misleading or deceptive statements th

nvestor, the person making the offer will have committed an offence. Any person who suffers loss or damage as a result 
may, subject to certain defences, recover that loss or damage from a number of persons, including the company making the 
offer.97

Concept Sports Ltd argued that the principle espoused in Houldsworth precluded any claim by the plaintiff.  To claim 
any damages while avoiding the effect of the rule in Houldsworth, it would have been necessary, according to Concept Sports 
Ltd, for the plaintiff to rescind the agreement to subscribe for the shares pursuant to the prospectus so as to recover the full 
amount of the purchase price rather than on-sell the shares to a third party and recoup the loss made on the sale. 

At 
gated by the enactment of the prospectus liability provision.98  Relying upon the High Court decision in Webb, Justice 

Finkelstein noted the following reasons for his conclusions that the reasons for denying the plaintiff’s request for relief were 
to be preferred over an interpretation that would allow relief.  The factors that Justice Finkelstein found persuasive were that:  

(a) parliament could have, but did not explicitly overturn Houldsworth (as had been the case in the United 
Kingdom); 

(b) parliament was aware of Houldsworth and its consequences, and would have been able to overturn the 
implications of the case if it had wished to; 

(c) the High Court of Australia had considered a similar argument in Webb and had rejected, in that case, th
proposition that

(d) certain aspects of Houldsworth (postponing claims of shareholders in their capacity as shareholders to c
creditors) had been enacted by statute,99 and
that provision.   

l to this decision were that fact that the judgement in Victoria v Hod 100

n, Webb, were decisions by which Justice Finkelstein felt bound. 
n appeal to the Full Federal Court, the same arguments about Parliamentary intent resulted in a determination that

ad, in fact, intended to abrogate Houldsworth.  The Full Federal Court, consisting of  Justices Merkel, Weinbu
, concluded that th

Federal Court found that supporting material pointed strongly away from any qualification of the statutory remedies.  In 
coming to this conclusion, the Full Federal Court construed the langu

ing regard to its context.  This context included other provisions of the enactment, its history and the state of the law at the 
time of the enactment as well as the purpose which the enactment sought to achieve.  

Referring to the Explanatory Memorandum accompanying the Bill which had reformulated the prospectus provisions in 
1998, the Full Federal Court indicated that it provided useful commentary, stating the purpose of the sections as:101

‘to ensure that issuers continue to provide full disclosure in the associated prospectus, issuers will be liable to 
investors in relation to the prospectus’ 

In the view of the Full Federal Court, one of the rationales for the Houldsworth rule was to prevent shareholders, directly 
or indirectly, from receiving back any part of their contribution to the capital of the company, thereby defeating th

ors.  In contrast to the views of Justice Finkelstein at first instance, the appellate Court indicated that this wa
 for in the subrogation of shareholders’ claims to those of creditors.  As a result, the need for a prohibitive rul
sworth was no longer critical to the achi



Accordingly, the Full Federal Court found no reason for qualifying by application of the Houldsworth rule a claim to 
damages against a company for a deficient prospectus.  In consequence of this, the claim for damages by the plaintiff could 
proceed even though the plaintiff had not rescinded its subscription contact and was no longer capable of doing so. 

 
 

Wil

ons 
base  upon defective prospectuses quite attractive.  Undoubtedly, the aggregation of such claims into a class action would 
assu  that members of the class of plaintiffs who had suffered loss insufficient to warrant individual action would, through 

or straightforward disclosure failures, the benefits of having one 
litigation would seem obvious.  Concentrating upon the hypothetical case where a number of shareholders have all suffered 
loss

tly with the situation and will allow that group of shareholders, even 
if the damages were large enough to justify individual actions, to obtain redress and do so more cheaply.103 

While th d
class action in Au us actions instigated by entrepreneurial 
lawyers.  Suc
litigation cost a
material seeking 
rece

ultiplicity of group actions throughout the country.104

exp
litig
com
Aust lian States have allowed for uplift factors to compensate for actions which are somewhat speculative, these factors are 
allo

sing party (as verified by independent assessors based upon a costing schedule), may be 
reco

t.  Another example of this unreceptive attitude toward class action can be seen in the 
judi

l Securities Class Actions Now Flourish in Australia? 
 
It would appear that removing the barriers to damage suits against Australian corporations would make class acti
d
re

use of a class action, be able to participate in any recovery.  F

 as a result of misleading and deceptive statements in a prospectus, a class action would clearly advance the articulated 
policy objectives supporting the Australian class action: 

  
• It will provide access to the courts for shareholders despite that fact that each shareholder's loss may be 

small and not economically viable to recover in individual actions.  

• It will allow the Courts to deal efficien

e a vantages of the class action in such circumstances is clear, a more difficult questions is whether abuse of the 
stralia will see it turned from a saviour to a pest, resulting in frivolo

h actions, it is feared, might be brought merely for the prospect of settlement by defendant corporations to avoid 
s nd to avoid court sanctioned “fishing expeditions” where plaintiff lawyers troll through vast amounts of 

information which would justify their actions. The fear of entrepreneurial advocates is widespread, and was 
ntly expressed by Justice Callinan of the High Court of Australia: 

 
The problems to which I have just referred are likely to be aggravated by the increasingly competitive entrepreneurial 
activities of lawyers undertaking the conduct of class or group actions, in which, in a practical sense, the lawyers are 
often as much the litigants as the plaintiffs themselves, and with the same or even a greater stake in the outcome than any 
member of the group.  This reality is likely to be productive of a m
 
Unlike the cane toad, which found itself relocated to a countries whose ecosystem was ideally suited for a population 

losion, the class action has in Australia, been cast upon a legal environment which is not conducive to misuse of the 
ation process or exploitation by opportunistic plaintiff lawyers.  As in the United Kingdom and the remainder of the 
mon law world, Australia does not provide for contingency fee litigation.105  Like the United Kingdom, three of the 
ra

wed to exceed the standard hourly fees by a smaller percentage than is allowed in the United Kingdom.106  The fees are 
not calculated by reference to the amount of recovery or settlement, but rather on the standard rates charged by the legal 
practitioner.  Even these uplift factors are under review, with New South Wales eliminating its approval of uplift factors for 
actions involving damages last year. 

Also mitigating against a cane toad-like explosion of class action litigation in Australia is the system of awarding costs 
against the losing party (known in the United States as the “English rule”).107  Whereas in the United States, unsuccessful 
plaintiffs may incur no legal fees if they have engaged their lawyers on a contingency fee basis, the same would not always 
be true in Australia (although various plaintiff law firms do occasionally operate on a no win no fee basis).  More 
importantly, the legal fees of the oppo

vered from the party which has lost the action.  For this reason, unnecessary or burdensome litigation activity will 
eventually be borne by the unsuccessful party to the litigation, including potentially the plaintiffs to the class action. Further 
adding to the discouragement of frivolous class actions is the ability of defendants to seek security for costs, thereby 
requiring plaintiffs to provided financial undertakings sufficient to cover the litigation costs of defendants should the 
defendants succeed in their defence.108

A final impediment to a more extensive use of class actions in Australia is a somewhat antagonistic attitude of many of 
the Australian judiciary to its use.  This attitude has been reflected in interpretations which make the use of class actions 
much more difficult than might be expected.  For example, in King v. General Insurance Office109 the Australian class action 
procedure was interpreted to require that the lead plaintiff in a class action and each of its members would have to plead a 
claim against each and every responden

cial response to one attempt by plaintiff lawyers to overcome the difficulties of bringing a class action.  An assertion that 
a class of plaintiffs could be limited to those members represented by one law firm (intended to ease the difficulties of 



funding the litigation and meeting possible costs awards) was rejected as inappropriate.110  Finally, Australia has not adopted 
any method, other than individual proof of reliance, that statements known to the market at large where misleading to 
individual investors.111  As a result of such developments, it is easy to understand why it might be said that Australia, at least 
in relation to class actions, is “heading back in the direction of 1852.”112  

It is clear from these differences that the class action will be unlikely in Australia to become the tool of unworthy 
litigants willing to bring actions without any genuine prospects of success.  Other United State legal transplants have proved 
to be more successful than might originally have been anticipated,113 but one can only hope that the legal environment for 
litigation in Australia will keep the spread of entrepreneurial class actions in check.   
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