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The right of public employees to speak freely on matters of public 
concern is important to the orderly functioning of the democratic 
process, because public employees, by virtue of their access to 
information and experience regarding the operations, conduct, and 
policies of government agencies and officials, ‘are positioned 
uniquely to contribute to the debate on matters of public 
concern.’”1

A. Introduction  
 

The Supreme Court of the United States will soon issue a significant decision in Ceballos v. Garcetti,2 which “will 
affect more than 20 million public employees,” “could have a lasting effect on First Amendment jurisprudence, and will 
affect the status of many would-be whistleblowers who would have to rely on statutory protections if First Amendment 
protections are removed.”3  The Ceballos decision will define the extent to which public employees are protected by the First 
Amendment when they engage in speech that is part of their regular job responsibilities,4 and will require the Court to revisit 
the Pickering-Connick test that is used to evaluate public employees’ claims that their right to engage in protected speech has 
been violated.5  

 
B. Factual Background 
 

In Ceballos, Richard Ceballos, a deputy district attorney in the Los Angeles County District Attorney’s Office, 
drafted a memorandum to his superiors in which he recommended that criminal charges in a case assigned to him be dropped, 
because he suspected averments by a deputy sheriff in an affidavit used to obtain a search warrant were untrue.6  His 
superiors rejected his advice, directed him to redraft the memorandum to make it less accusatory of the deputy sheriff, and 
decided to move ahead with the case pending the outcome of defense counsel’s motion challenging the search warrant.7  
Dissatisfied, Ceballos spoke to defense counsel, and told him he believed the affidavit contained false statements.8  
Subpoenaed to testify at the hearing on the search warrant, Ceballos provided testimony favorable to the defendant, although 
prosecution objections prohibited him from informing the court all of his reasons for concluding the deputy sheriff lied in the 
affidavit.9  Because Ceballos testified for the defense, he was removed as prosecutor from the case.10

Thereafter, Ceballos contended, the District Attorney’s office engaged in retaliatory conduct for testifying truthfully 
at the hearing: demoting him from the position of calendar deputy to trial deputy; engaging in rude and hostile conduct; 
giving him the silent treatment, threatening either to transfer him to another branch, thereby significantly increasing his 
commute to work, or to assign him to handle misdemeanors, a duty normally assigned to junior deputy district attorneys; 
reassigning a murder case to another deputy district attorney with no experience trying murder cases; barring him from 
handling any additional murder cases, thereby significantly reducing his chances for promotion; and denying him a 
promotion.11

Ceballos then pursued a claim for lost wages and compensatory damages under 42 U.S.C. § 1983 for adverse 
employment actions committed by his supervisors in retaliation for his engagement in speech protected by the First 
Amendment.12  Ceballos pursued his claim against Gil Garcetti, the District Attorney, Frank Sundstedt, Deputy Head District 
Attorney, and Carol Najera, his immediate supervisor, in their individual capacities.13  He also pursued his claim against 
Garcetti in his official capacity and the County of Los Angeles.14
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The district court granted summary judgment in favor of the three individual defendants, because they had qualified  
immunity to the claim presented,15 and in favor of the County of Los Angeles, because it was immune to the claim presented 
under the Eleventh Amendment.16   

On appeal, the United States Court of Appeals for the Ninth Circuit reversed the district court, deciding that, for the 
purposes of summary judgment, whistleblowing accusations and testimony by an assistant district attorney that an affidavit 
prepared by a deputy sheriff and used to obtain a search warrant contained grossly inaccurate statements, constituted 
protected speech under the First Amendment, even though the speech in question was expressed pursuant to his duties of 
employment.17

 
C. First Amendment protection of job-related speech of public employees 
 

In reaching its decision, the Ninth Circuit’s rejected the so called per se rule, under which public employees are 
denied First Amendment protection for speech that occurs within the scope of their employment duties.18  This ruling is 
consistent with decisions in most of the other Circuits,19 but is inconsistent with the Fourth Circuit which determined that 
there is no First Amendment protection of public employees’ speech made in the course of carrying out their employment 
obligations.20

Recognizing the conflict among the Circuit courts regarding First Amendment protection of public employees’ job-
related speech,21 the Supreme Court of the United States granted certiorari on February 28, 2005, and identified the question 
presented as follows:  

Should a public employee’s purely job-related speech, expressed strictly pursuant to the duties of 
employment, be cloaked with First Amendment protection simply because it touches on a matter 
of public concern, or should First Amendment protection also require the speech to be engaged in 
“as a citizen,” in accordance with this Court’s holdings in Pickering v. Board of Education, 391 
U.S. 563 (1968) and Connick v. Myers, 461 U.S. 138 (1983)?22

Argument was conducted before the United States Supreme Court on October 12, 2005,23 when Justice O’Connor 
was a member of the Court.24  Justice Alito took Justice O’Connor’s seat on the Court on January 31, 2006, and on February 
17, 2006, the case was restored to the calendar for reargument on March 21, 2006,25 likely because the court was divided 4 to 
4 without Justice O’Connor’s vote and Justice Alito’s vote was needed to break the deadlock.26

In order to assess the impact of the pending decision in Ceballos, this article will closely review the two major 
decisions, Pickering v. Board of Education,27 and Connick v. Myers,28 which gave rise to the Pickering-Connick test that is 
applied to claims by public employees that their First Amendment rights have been violated when they engaged in speech as 
part of their jobs.  Thereafter this article will examine the manner in which the Ninth Circuit in Ceballos applied the 
Pickering-Connick test to the deputy district attorney’s speech, and explore the public policy considerations underlying the 
per se rule declaring that job-related speech by public employees lacks First Amendment Protection. 

 
D. Pickering-Connick test of public employee job-related speech 
 

In Pickering v. Board of Education,29 the U.S. Supreme Court ruled that firing a high school teacher for writing and 
sending a letter critical of the Board of Education and the district superintendent of schools to a local newspaper violated the 
First Amendment.30  The letter in question, published in the midst of a campaign by the Board and the superintendent to 
encourage the approval of a tax increase to fund educational programs of the Township High School District in Will County, 
Illinois,31 criticized the manner in which the Board and superintendent handled prior proposals to raise school district 
revenues and allocated financial resources between educational and athletic programs.32  The Board fired Pickering for 
writing and publishing the letter, and, pursuant to Illinois law, conducted a hearing on the dismissal.33  Affirming its decision 
to fire Pickering, the Board concluded that statements in the letter were false, impugned the reputations of Board members 
and the school administration, and fomented controversy and conflict among the teachers, administrators and Board 
members.34  Pickering's dismissal from his teaching position was subsequently upheld by the Illinois Supreme Court.35

The U.S. Supreme Court reversed the Illinois Supreme Court.36  Noting initially that the state's interest in regulating 
the speech of its employees differs significantly from the state's interest in regulating the speech of its citizens, the Court 
emphasized that a balance must be achieved between the right of the teacher as a citizen in commenting on public issues and 
the interest of the government as an employer in promoting efficiency in public services through its employees.37  Examining 
the statements contained in the published letter, the Court noted that, while they questioned the need for additional tax 
revenues, they were not directed toward any individuals with whom Pickering worked on a daily basis and hence could not 
affect either discipline or harmony among coworkers.38  Further, because Pickering did not have a close working relationship 
with either the Board or the superintendent, the Court questioned whether his comments breached or strained their 
interactions as claimed by the Board.39  Likewise, because Pickering's comments on matters of public concern were 
"substantially correct," the Court rejected the Board's position that they furnished valid grounds for his dismissal.40  



 
 
 
Moreover, the Court emphasized that the questions raised by Pickering in his letter related to matters of public concern that 
are best resolved through free and open debate, and that Pickering, as a teacher in the school district, likely formulated, and 
should not be prohibited from providing, a relevant opinion about the manner in which school funds should be expended.41  
Finally, the Court noted that, while Pickering's statements were critical of his ultimate employer, they had no negative impact 
on the performance of his daily duties as a teacher or the operations of the high school,42 and consequently should be treated 
no differently than comments of members of the general public.43  More particularly, "absent proof of false statements 
knowingly or recklessly made by him, a teacher's exercise of his right to speak on issues of public importance may not 
furnish the basis for his dismissal from public employment."44

Pickering provides significant First Amendment protection to government employees by focusing on several key 
inquiries: whether the speech in question was directed to individuals which whom, or under whose supervision, the employee 
worked; whether the speech impacted either the discipline of, or harmony among, government workers; whether the speech 
has a negative impact on the performance of the government workers’ daily responsibilities; and whether the speech is related 
to, and provides relevant information about, topics best resolved by free and open debate.  More particularly, to the extent the 
employee's speech contributes to debate about issues of public concern without negatively impacting the government 
workplace or operations, it should be permitted; in contrast, to the extent the employee's speech interferes with efficient 
delivery of public services by the government agency or department and fails to contribute to public debate about issues of 
public concern, it can be restrained. 

In Connick v. Myers,45 the District Attorney of New Orleans proposed to transfer an Assistant District Attorney 
from one section of the criminal court to another, requiring her to prosecute different criminal matters.46  The Assistant 
District Attorney objected to the transfer and, in an effort to bolster her position, developed and distributed to fifteen assistant 
district attorneys a questionnaire designed to solicit their views concerning the transfer policy, office morale, confidence in 
supervisors, the need for a grievance committee, and pressure to work in political campaigns.47  When the District Attorney 
learned of the questionnaire, he fired the Assistant District Attorney, because she refused to accept the transfer and because 
he considered her distribution of the questionnaire an act of insubordination.48  The discharged Assistant District Attorney 
filed suit under 42 U.S.C. § 1983, alleging her employment termination improperly infringed on her right to free speech.49  
The Federal District Court concluded that the Assistant District Attorney was fired because of the questionnaire, that the 
questionnaire involved matters of public concern, and that the state had not demonstrated that the survey interfered with the 
operations of the District Attorney's office.50  It ordered her reinstated to her job, and awarded her backpay, damages and 
attorney's fees.51  The Court of Appeals for the Fifth Circuit affirmed, and the District Attorney appealed to the U.S. Supreme 
Court.52

The U.S. Supreme Court framed the issues presented as seeking "a balance between the interests of the [public 
employee], as a citizen, in commenting upon matters of public concern and the interest of the State, as an employer, in 
promoting the efficiency of the public services it performs through its employees."53  The first step in ascertaining how to 
balance the two interests is to establish whether the government employee's speech addresses a matter of public concern.54  
This is "determined by the content, form, and context of a given statement, as revealed by the whole record."55  Applying this 
test to the speech of the fired Assistant District Attorney, the Court concluded that her speech "with one exception" failed to 
"fall under the rubric of matters of public concern."56  More particularly, the Court determined that the responses to the 
Assistant District Attorney's questions relating to the transfer policy, office morale, confidence in supervisors, and the need 
for a grievance committee were merely "extensions of [her] dispute over [her] transfer to another section of the criminal 
court,"57 and would convey no information of interest to the public other than her disagreement with the transfer,58 because 
the information gathered fails to address the performance of the office of the District Attorney.59  Further, the Court stated, 
the disaffected employee simply seeks "to gather ammunition for another round of controversy with her superiors" and to 
turn her displeasure with the proposed transfer to another criminal section into a "cause celebre."60  Likewise, the Court 
noted, "a questionnaire not otherwise of public concern does not attain that status because its subject matter could, in 
different circumstances, have been the topic of a communication to the public that might be of general interest."61  Indeed, 
"[t]o presume that all matters which transpire within a government office are of public concern would mean that virtually 
every remark -  and certainly every criticism directed at a public official -  would plant the seed of a constitutional case,"62 
and transform all personnel issues into First Amendment controversies.63  Observing that "as a matter of good judgment, 
public officials should be receptive to constructive criticism offered by their employees," the Court cautioned that the First 
Amendment does not require government offices to engage in roundtable discussions of employee gripes about internal office 
matters.64  Significantly, then, because the four above enumerated issues did not constitute matters of public concern, there 
was no need to address the balance between the speech interests of the fired assistant district attorney and the need of the 
District Attorney to promote the operational efficiency of his office. 

Nonetheless, the Court also decided that one question in the questionnaire did "touch upon a matter of public 
concern,"65 namely, whether assistant district attorneys "ever feel pressured to work in political campaigns on behalf of office 
supported candidates."66  That being so, the government is required to justify the employee's discharge in light of the nature 
of the employee's expression.67  The Court noted that the government's interest in maintaining "efficiency and integrity in the 



 
 
 
discharge of official duties" and "proper discipline in the public service"68 should be accorded "full consideration," because, 
as an employer, it requires "wide discretion and control over the management of its personnel and internal affairs," including 
"the prerogative to remove employees whose conduct hinders efficient operation and to do so with dispatch," in order to 
avoid disruptions in employee morale, harmony and efficiency.69  The Court also observed that the District Attorney 
characterized the actions of his dismissed Assistant District Attorney as an act of insubordination that interfered with 
employee working relationships and triggered a "mini-insurrection,"70 and that the government as an employer need not 
"allow events to unfold to the extent that the disruption of the office and the destruction of working relationships is manifest 
before taking action."71  Likewise, the Court concluded that "the time, place and manner" in which the questionnaire was 
distributed supported the firing of the Assistant District Attorney: the survey was distributed in, and completed by co-
workers, in the workplace during working hours, and the survey questions themselves buttressed the District Attorney's 
concern that the questionnaire would disrupt office operations.72  Similarly, the Court emphasized that the administration of 
the questionnaire in the context of an internal transfer dispute constituted a threat to the authority of the District Attorney to 
manage the office.73  In contrast, the Court characterized the nature of the questionnaire as touching "in only a most limited 
sense" on issues of public concern,74 because it related largely to "an employee grievance concerning an internal office 
policy," and accordingly had only "limited First Amendment interest."75  On balance, then, the Court decided that, given the 
underwhelming First Amendment significance of the questionnaire compared to the disruption in office operations, the 
challenge to the District Attorney's authority, and the negative impact on office working relationships, firing of the assistant 
district attorney "did not offend the First Amendment."76

Clearly Connick counterbalances Pickering in those instances in which the government worker's expression disrupts, 
or threatens to disrupt, the operations of the government workplace.  To begin with, to the extent the issues raised by the 
disaffected government worker are related to internal workforce issues, the U.S. Supreme Court will eschew treating them as 
issues of public concern.  Second, in framing the balance that must be struck between the interest of efficient government 
operations required to deliver public services and the public sector employee's right to comment on matters of public concern, 
the U.S. Supreme Court in Connick narrowly circumscribes the issues raised by the discharged employee if they involved 
internal personnel matters, encourages "full consideration" of possible disruption in the delivery of public services, and 
expresses grave concern about transforming personnel issues into First Amendment controversies that unnecessarily burden 
the disposition of employee complaints about internal office matters.  Hence, the U.S. Supreme Court in Connick essentially 
denigrates any First Amendment concerns about government worker speech in instances in which the employee's expression 
disrupts government office operations, undermines the authority of government supervisors, camouflages internal personnel 
matters as broader First Amendment issues, threatens government worker morale, or seeks to gather ammunition with which 
to dispute personnel decisions. 

In both Pickering and Connick, the United States Supreme Court attempts to balance the right of a public employee 
as a citizen to comment on public issues and the interest of the government as an employer in promoting efficiency in public 
services through its employees.  To the extent the employee's speech contributes to debate about issues of public concern 
without negatively impacting the government workplace or operations, it should be permitted; in contrast, to the extent the 
employee's speech interferes with efficient delivery of public services by the government agency or department and fails to 
contribute to public debate about issues of public concern, it can be restrained.  Similarly, to the extent the employee attempts 
to camouflage an employee grievance as being a matter of public concern in order to distract attention from disruption of 
office operations, damage to employee morale, or undermining a supervisor’s authority, the speech in question will not be 
deemed worthy of First Amendment protection.  Notably, however, the Court did not address any nexus between the speech 
in question -  in Pickering, a school teacher’s objections to the manner in which the school district allocated resources to 
educational and athletic programs, and in Connick, an assistant district attorney’s attempt to gather ammunition with which to 
challenge a personnel decision -  and the employee’s job responsibilities for the purpose of determining whether the speech in 
question is entitled to First Amendment protection.77  

 
E. Ninth Circuit’s application of Pickering-Connick test in Ceballos 
 

In applying the first step of the Pickering-Connick test in Ceballos, the Ninth Circuit readily concluded that 
Ceballos’s accusation that a deputy sheriff lied in a search warrant affidavit constitutes whistleblowing,78 and noted that 
“when government employees speak about corruption, wrongdoing, misconduct, wastefulness, or inefficiency by other 
government employees, including law enforcement officers, their speech is inherently a matter of public concern.”79

Having concluded that Ceballos’s public disclosure of his concerns about the affidavit constituted a matter of public 
concern, the Ninth Circuit proceeded to apply step two of the Pickering-Connick test: determining whether Ceballos’s 
“interest in the speech out-weighs the government’s interests in promoting workforce efficiency and avoiding workplace 
disruption.”80  The Court initially noted that it did not matter that Ceballos directed his disclosures not to the public at large 
but solely to other government employees,81 because in whistleblowing “the decisive question is whether the employee spoke 
with the intention of bringing wrongdoing to light” and the “breadth of one’s audience is irrelevant.”82  Because Ceballos 



 
 
 
disclosed his concerns about the veracity of the affidavit in order “to bring wrongdoing to light, not merely to further some 
private interest,”83 his interest in doing so had to be balanced against any resulting disruption and inefficiency in the District 
Attorney’s office.84  Notably, the defendants offered “no explanation as to how Ceballos’s memorandum to his supervisors 
resulted in inefficiency or office disruption,”85  Rather, “Ceballos was doing his job by investigating allegations of law 
enforcement misconduct in a case being prosecuted under his direction and reporting those that appeared to be meritorious to 
his supervisors.”86  Indeed, the Court stated, “[i]t is difficult to imagine how the performance of one’s duties in this manner 
could be disruptive or inefficient – much less how any such ‘disruption’ or ‘inefficiency’ could outweigh the public’s interest 
in the exposure of corrupt or unlawful practices in the Sheriff’s office.”87  Hence the Court concluded that “Ceballos’s speech 
addressed a matter of public concern and his interest in the speech outweighed the defendant’s administrative interests,” and 
that, for summary judgment purposes, his speech was protected by the First Amendment.”  88

 
F. Public policy considerations underlying the per se rule 
 

Several public policy considerations have been identified in the Petitioners’ brief,89 the Respondents’ brief,90 and 
the Petitioners’ Reply brief91 filed with the United States Supreme Court: (1) whether the balancing test language in 
Pickering92 and Connick93 restricts First Amendment protection to those instances in which the public employee is acting as 
a citizen rather than as an employee; (2) whether speech communicated by government workers as part of their employment 
responsibilities is government speech which lacks First Amendment protection; and (3) whether protecting public employees’ 
speech on matters of public concern will prevent government agencies from performing their responsibilities. 

 
(1) First Amendment protection should be restricted to public employees speaking as citizens.  Proponents of the per 

se rule contend that the United States Supreme Court has never accorded First Amendment protection to speech by public 
employees required as part of their employment duties, but has limited First Amendment protection to those instances in 
which the public employee speaks in the role of citizen rather than employee.  This statement is correct with respect to 
several decisions by the United States Supreme Court providing First Amendment protection.  In Pickering the teacher 
published his letter questioning the manner in which the School Board handled and allocated funds raised in prior bond issues 
in his role as a citizen, rather than in his role as a teacher.94  In Connick the assistant district attorney prepared her 
questionnaire to support her personal interest in retaining her job; the questionnaire was not prepared pursuant to her 
prosecutorial duties.95  In Perry v. Sindermann,96 a college professor, who testified before the Texas legislature in his 
capacity as president of the Texas Junior College Teachers Association, rather than in his role as teacher at Odessa Junior 
College, was deemed protected by the First Amendment.97  In United States v. National Treasury Employees Union,98 the 
United States Supreme Court struck down a statute prohibiting government workers from receiving honoraria for their 
expressive activities when they received “compensation for their expressive activities in their capacity as citizens” and their 
speech was unrelated to their employment responsibilities.99   

Nonetheless, the United States Supreme Court has also provided First Amendment protection to government 
workers when speaking in dual roles of an employee and concerned citizen and when it was unclear whether the speech arose 
in their role as employee or as a citizen.  In City of Madison Joint School District v. Wisconsin Employment Relations 
Commission,100 the Court ruled that the school board violated the First Amendment when it prohibited a teacher from 
speaking at a school board meeting because he was not a union representative.101  In doing so, the Court recognized that the 
teacher sought to address the school board both as an employee and as a concerned citizen.102   

In Givhan v. Western Line Consolidated School District,103 a public school teacher, who was dismissed from her 
employment as a junior high English teacher, sought reinstatement to her job, because the school district retaliated for her 
private encounters with the school principal in which she complained about racially discriminatory employment policies and 
practices at the school.  The District Court concluded that the teacher’s contract was not renewed because of her criticism of 
the school district, particularly the school to which she was assigned to teach, and that her dismissal violated the First 
Amendment.104  The Court of Appeals for the Fifth Circuit reversed the District Court, ruling that, because the teacher had 
privately expressed her complaints and opinions to the principal, her expression was not protected under the First 
Amendment.105  The United States Supreme Court reversed the Circuit Court’s ruling that private expression of one's views 
is beyond constitutional protection, and ruled that public employees do not forfeit their protection against governmental 
abridgment of freedom of speech if they decide to express their views privately rather than publicly.106  In reaching this 
decision, the Court did not address whether or not the speech in questions was undertaken in her role as a teacher or citizen.  
Indeed, it is impossible to place the teacher’s complaints about racial discrimination into one role or the other.  Hence, it is 
unclear that the United States Supreme Court has operationally limited First Amendment to government workers who speak 
in their role as a citizen rather than as an employee.   

In Rankin v. McPherson,107 a data entry clerical worker employed in the Constable's Office of Harris County, Texas, 
was fired because, upon hearing on an office radio that there was an attempted assassination attempt on President Ronald 
Reagan, she was overheard to remark in a private conversation with a co-worker in an area to which the public did not have 



 
 
 
access that, "if they go for him again, I hope they get him."108  The United States Supreme Court applied the Pickering-
Connick test and affirmed the decision of the Fifth Circuit Court of Appeals that the deputy constable’s remark addressed a 
matter of public concern and that the deputy constable’s first amendment right outweighed the government’s interest in 
maintaining an efficient and disciplined workplace.109  The record is unclear, and the Court did not specifically address, 
whether the fired worker’s comment occurred as part of her job responsibilities. 

Finally, in Mt. Healthy City School District Board of Education v. Doyle,110 the United States Supreme Court upheld 
a district court’s decision that a public school teacher’s communication to a radio station about the school’s dress code for 
teachers was protected by the First Amendment.111  In doing so, the Court did not address, and the record does not clarify, 
whether the communication was made in his role as a teacher or as a citizen.  Rather the Court simply reiterated the necessity 
to balance the interests of the teacher, as a citizen, in commenting upon matters of public concern and the interest of the State, 
as an employer, in promoting the efficiency of the public services it performs through its employees.112   

Hence the contention that the United States Supreme Court has never accorded First Amendment protection to 
speech by public employees required as part of their employment duties is not supported by careful analysis of the decision 
providing that protection to government workers. 

More importantly, adopting the per se rule renders the balancing test established in Pickering and Connick 
meaningless.  The two-step balancing test requires the court (1) to ascertain whether the government worker’s speech 
addresses a matter of public concern by examining the content, form, and context of the speech in question, and (2) to 
balance the government’s interest in maintaining efficiency and integrity in the delivery of government services against the 
interest of the government worker in commenting upon matters of public concern.  If the government employee’s speech was 
communicated as part of his job responsibilities, the per se rule precludes the court from performing the first step, examining 
the speech in question and ascertaining whether it is really matter of public concern.  Notably, the United States Supreme 
Court has decided that the test for determining whether the speech addresses a matter of public concern is the same as that 
used for determining whether a cause of action for invasion of privacy exists.113  That test can be applied only by examining 
the content of the speech in question.  The pivotal issue, then, is not the role of the speaker in engaging in speech, but the 
nature of the speech itself.   

Further, the role of the speaker (employee or citizen) is examined in step two after determining the speech involves a 
matter of public concern.  The purpose of determining the role of the speaker is to ascertain whether the speech really relates 
to a personnel matter, in which case the government has considerable latitude to control the speech, rather than a matter of 
public concern.  As the United States Supreme Court noted in Connick,  

When employee expression cannot be fairly considered as relating to any matter of political, 
social, or other concern to the community, government officials should enjoy wide latitude in 
managing their offices, without intrusive oversight by the judiciary in the name of the First 
Amendment. Perhaps the government employer's dismissal of the worker may not be fair, but 
ordinary dismissals from government service which violate no fixed tenure or applicable statute or 
regulation are not subject to judicial review even if the reasons for the dismissal are alleged to be 
mistaken or unreasonable.114   
 

(2) Government worker speech is government speech.  The proponents of the per se rule also argue that government 
funded speech is the equivalent of government speech and government speech is not protected by the First Amendment.115  
Hence, they contend, because Ceballos’s speech was required as part of his job responsibilities as a prosecuting attorney and 
because Ceballos’s salary was paid by a government agency, he engaged in government speech and cannot claim First 
Amendment protection.   

This argument misses the mark.  To begin with, the District Attorney’s office did not developed a prescribed 
message to be disseminated to the public, and Ceballos did not undermine or fail to support a government message.  Further, 
Ceballos’s speech did advocate a program or policy of the government or support a government viewpoint or exercise 
discretion in compiling the speech of third parties.  Rather, Ceballos simply attempted to meet his obligation as a prosecutor 
to provide all exculpatory materials in his possession to the defendant.  Likewise, that the communication occurred while 
fulfilling his employment duties and earning his salary does not necessarily transform the speech into government speech.116  
If that were the case, the questionnaire developed and distributed by the assistant district attorney during work hours in 
Connick would have been considered government speech.  Hence Ceballos’s speech cannot be deemed government 
speech.117   

 
(3) Protecting public employees’ speech on matters of public concern will prevent government agencies from 

performing their responsibilities.  Proponents of the per se rule assert that permitting government workers to transform their 
job-required speech into an actionable First Amendment claim will have deleterious effects on government agencies that deal 
with matters of public concern.  Public employees, they contend, will clog courtrooms with First Amendment based 
retaliation claims, and distract government agencies from fulfilling their responsibilities by bogging them down defending 



 
 
 

 

 

those claims.  Further, the argument goes, government employee supervisors will become reluctant to undertake appropriate 
employment actions because they fear those actions will be linked to a prior instance of job-related speech that relate to 
matters of public concern. 

Because neither the proponents nor the opponents of the per se rule provide data related to the number of First 
Amendment claims pursued by government workers, the efficacy of this argument cannot be determined.  Further, and in any 
event, by requiring the court to examine the content, form and context of the speech, the Pickering-Connick test ascertains (1) 
whether the government worker is attempting to pursue an internal workplace grievance or to communicate information that 
is of legitimate news interest, and (2) whether the speech causes any disruption or inefficiency in the operations of the 
government office.118  It is certainly true that adoption of the per se rule may permit an earlier disposition of First 
Amendment claims at the pleadings stage.  Nonetheless, the determination of whether government workers engaged in 
speech pursuant to their employment responsibilities or pursuant to their role as citizens is a factual determination which may 
preclude dismissal of the cause of action prior to summary judgment.  Likewise, if government workers are deprived of First 
Amendment protection when the speech arises pursuant to their employment responsibilities, they are given an incentive 
make their disclosures directly to the press rather than communicating their concerns internally within the government 
agency, thereby creating disruption of a different nature within the government agency.  Further, if government workers are 
denied First Amendment protection for speech arising pursuant to their employment responsibilities, government agencies 
would be tempted to adopt rules prohibiting its employees from making public disclosure of government information.  In this 
manner, government employees are not protected if they go public with their concerns and may be fired if they do.  Such a 
system is hardly conducive to disclosure of governmental wrongdoing, and reduces the chance that public wrongdoing will 
be exposed.   

 
SUMMARY 

 
The forthcoming decision of the United States Supreme Court in Ceballos v. Garcetti will determine whether First 

Amendment protection applies when government workers engage in speech as part of their job.  This decision will affect the 
right of more than twenty million government employees to express their views on matters of public concern without fear of 
retribution by their employers.  These government workers are in the best position to uncover, divulge, and rectify 
government wrongdoing, and their ability to do so is vitally important to the public which otherwise lacks access to such 
information.  The adoption of the per se rule will strip government workers of constitutional protection against retaliation for 
communicating information as part of their jobs, and provide a huge incentive for them to remain silent, to avoid internal 
channels of communications, or to divulge the information surreptitiously.   
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