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I.  INTRODUCTION 
 

Every ten years or so, the problem of excessive executive compensation seems to draw public attention, leading to some 
political action.  In the early to mid 1980s, the particular excess that was reported in newspapers and business periodicals and 
discussed in legal journals was golden parachutes.i  The publicity resulted in congressional regulation of golden parachutes in the 
Deficit Reduction Act of 1984.ii  The 1984 Act disallowed a business expense deduction to the corporation for any excess 
parachute payment, defined as a payment, made to an employee who is among the corporation’s highest paid, that is contingent 
upon a change in corporate control and is at least three times the employee’s five-year-average taxable compensation.iii  In 
addition, the Act required the employee receiving such a payment to pay an excise tax of twenty percent.iv  Congressional 
reasoning for discouraging these payments sounds remarkably familiar today:  corporate funds were being used to subsidize 
corporate executives “greatly in excess of the individual’s historic compensation” and the cost was being borne by shareholders.v

About a decade later, executive compensation was once again in the news.vi  Nineteen ninety-two was referred to as the 
year of the pay protest.vii  Executive compensation became an issue for the candidates in the 1992 presidential campaign.  It had 
become clear that the Deficit Reduction Act was ineffective in curbing excessive executive compensation in the event 
of a takeover.  Some companies adopted a “gross-up” plan in which the corporation would compensate recipients of golden 
parachutes for the twenty percent federal excise tax, in effect, completely defeating the purpose of the tax by once again having 
shareholders bear additional costs for executive compensation.viii  Corporate compensation consultants noted that whenever the 
government puts limits on executive compensation, corporations automatically restore the lost benefits.ix

In 1992 the Securities and Exchange Commission (SEC) issued new executive compensation disclosure rulesx  and new 
shareholder communication rules.xi  Their purpose was to give shareholders more understandable information about exactly what 
top corporate executives were being paidxii so shareholders could then act on the information to influence corporate decision 
making.  At the time, these rule changes caused more comment than any other single subject in SEC history.xiii  Business leaders 
complained that disclosures about executive compensation would give an advantage to competitors and make it harder to recruit 
board members.xiv  Nevertheless, as public complaints continued, in 1993 Congress amended the Internal Revenue Code to limit 
the corporate tax deduction for executive compensation, other than performance-based compensation, to $1 million per year.xv  
SEC Commissioner Paul Atkins has noted that this so-called Million Dollar Rule has cost companies thirty-five percent more to 
pay executives more than $1 million dollars a year, an unintended consequence of attempting to rein in executive compensation.xvi 
 Unfortunately, the Sturm und Drang of the last few decades about executive compensation and its regulation has proved to be just 
business as usual.  In 2006, commentators are describing executive compensation as obscene, but now “[w]hat everybody does not 
know is how obscene obscene is.”xvii  The purpose of this article is to describe the new SEC proposals relating to executive 
compensation, to discuss their chances of success in curbing abuses, and to suggest other reforms in addition to disclosure that 
might rein in runaway compensation abuse and improve business success. 
 
II.  THE PROPOSED RULES 
 

The SEC’S purpose in promulgating the new rules is to make corporate reports, proxy statements, and registration 
statements easier to understand and to give investors a clearer idea about the compensation awarded to top officers and board 
members,xviii the same purpose the SEC has had for almost seventy years.  The first time the SEC promulgated compensation 
disclosure rules was in 1938.xix  Since then, the SEC has regularly issued new rules about how compensation information should 
be disclosed so that it would be most useful for investors: sometimes emphasizing narrative disclosure, sometimes tabular 
disclosure, and sometimes a combination of the two.xx  However good the intention, government regulation cannot seem to 
overcome the ability of corporate directors and executives to circumvent it to award greater and greater compensatory largesse to 
top management. 

The current proposal would improve the tabular disclosure and also require supplementary narrative for three categories 
of compensation: 1) current and deferred compensation for the three most recent fiscal years including earnings, options, and  
 
__________________ 
*Cypres Family Distinguished Professor of Legal Studies in Business 
and Director, Center for Teaching and Scholarly Excellence, Hofstra 
University, Hempstead, New York.  The research for this paper was 
supported by a Summer Research Grant from the Frank G. Zarb School 
of Business. 



restricted stock; 2) equity-related interests for current compensation or potential future gains; and 3) retirement and other post-
employment benefits.xxi  The proposal also includes a compensation table for directors.xxii

A new requirement would be a “Compensation Discussion and Analysis” section that would explain the specific 
information contained in tables and would answer the following questions: 

·What are the objectives of the company’s compensation programs? 
·What is the compensation program designed to reward and not reward? 
·What is each element of compensation? 
·Why does the company choose to pay each element? 
·How does the company determine the amount for each element? 
·How does each element . . . fit into the company’s overall compensation objectives . . . ?xxiii

The purpose of this section is to discourage boilerplate disclosures that fail to provide comprehensive and meaningful information 
that is specific to each company.xxiv  This section should explain, for example, the role of executives in the compensation process, 
the relationship between compensation and performance, the basis for awarding long-term and equity-based compensation.xxv  

Another new requirement would be the disclosure of perquisites and other personal benefits of $10,000 or more for both 
executive officers and directors.xxvi  Currently, corporations do not have to disclose perks that are less than the lesser of $50,000 or 
ten percent of total annual salary and bonus.xxvii  The SEC decided that the current rule omits too much information that may be 
material to investors.xxviii  In the new rules, the SEC is more specific about what is and what is not a perk because it has been 
common for companies to interpret “perquisites and personal benefits . . . artificially narrowly to avoid disclosure.”xxix  An item is 
a perk if it gives the recipient a personal benefit that is not available to all employees, and whether the item is conferred for some 
business reason does not remove it from the “perk” category.xxx  An item is not a perk if it is an integral part of the executive’s 
business responsibilities.xxxi  Items that are perks include club memberships that are ever used for other than business reasons; 
personal travel on company planes, yachts, or cars; personal financial advice; personal housing and living expenses; security at a 
personal residence.xxxii   

The proposed rules also put a new emphasis on retirement benefits and other potential future compensation.xxxiii  A new 
table would require disclosure of estimated retirement benefits for each specifically named executive.xxxiv  The SEC is also 
recognizing shareholder interest in termination and change-in-control provisions which currently are often not disclosed.xxxv  
Companies would have to disclose estimated payments and benefits to be paid in the event of a resignation, retirement, other 
termination, change in named executives’ responsibilities, or a change in control of the company.xxxvi

The proposals would also require disclosure of a figure representing total compensation.xxxvii  Its purpose is to eliminate 
the “holy-cow moment” when shareholders learn the CEO is about to collect, for example, $144.7 million (for Jerald Fishman, the 
CEO of Analog Devices) in deferred compensationxxxviii or $187 million (for Richard Grasso, the former CEO of the New York 
Stock Exchange) in deferred compensation and pension benefits.xxxix

Christopher Cox, Chairman of the SEC, has emphasized that the new rules are intended to improve disclosure by 
including all elements of compensation which have changed significantly in the last decade; however, the SEC’s purpose is still 
“wage clarity, not wage controls.”xl  Chairman Cox is a free marketer who sees the executive compensation problem as resulting 
from a migration “away from what is transparent to what is opaque.”xli  He asserted that the “market is capable of disciplining 
excessive compensation, provided that the market has adequate information.”xlii

These new disclosure rules seem like a good idea; however, in the past, attempts to legislate transparency have not been 
effective in curbing abuses in executive compensation.  Each new requirement seems to encourage new vehicles for secret 
compensation.  John Bogle, founder and former CEO and senior chairman of The Vanguard Group, has noted that the new 
proposed rules do not require disclosure of the annual rate of interest executives earn on their deferred compensation.xliii  He has 
recommended to the SEC that this information be included in the new rules because the accrual rates “can result in the 
accumulation of truly staggering amounts over time.”xliv  At General Electric, for example, the rates earned by executives on their 
deferred compensation range between 9.25 and 13 percent a year, far higher than market rates.xlv  Even if this suggestion is 
implemented, it is reasonable to wonder what other areas of abuse are waiting around the corner.  Will this set of rules be any 
different from past attempts at meaningful disclosure or will we be writing about its failure ten years from now when executive 
compensation has ballooned once again to unforeseeably high levels? 
 
III.  ECONOMIC ANALYSES OF THE PROBLEM 
 

Although cures have been elusive, there is no shortage of analyses of the problem of excessive executive 
compensation.xlvi  All of them are based on the “agency problem,” that is, the tendency of managers and directors to act in their 
self-interest instead of in the interest of shareholder-owners.  Professors Michael Jensen and William Meckling have characterized 
the agency conflict between managers and shareholders “as deriving from the manager’s tendency to appropriate perquisites out of 
the firm’s resources for his own consumption.”xlvii  As Adam Smith observed in 1776, 

[t]he directors of [joint stock companies], being the managers rather of other people’s money than of their own, 
it cannot well be expected that they should watch over it with the same anxious vigilance with which the 
partners in a private copartnery frequently watch over their own. . . . [T]hey are apt to consider attention to 
small matters as not for their master’s honour, and very easily give themselves a dispensation from having it.  



Negligence and profusion, therefore, must always prevail, more or less, in the management of the affairs of such 
a company.xlviii

Professors Lucien Bebchuk and Jesse Fried point to the power that top managers exert over directors because of the close 
relationships between the two groups.xlix  Managers then use that power to obtain greater remuneration than they would receive if 
they were subject to arms’ length bargaining (“rents”).l  They hide these benefits  to avoid the disapproval of outsiders and limit 
“outrage costs.”li  Bebchuk and Fried note a variety of factors that contribute to managers’ power.  First, directors are often 
beholden to managers or similarly situated to managers (by being CEOs at other firms) so they will not bargain effectively at arms’ 
length for shareholders.lii  Second, poison pills and other anti-takeover strategies protect managers from outside infringement.liii  
Third, managers hire the firm’s compensation consultants who advise on appropriate levels of compensation for those same 
managers.liv  Fourth, managers have no incentive to limit their own compensation: very few are fired; they are not seeking  
promotions; if they go to another firm, they will have an advantage if their current pay packages are high.lv  Bebchuk and Fried’s 
prescription for resolving runaway compensation abuses is to enhance board independence and to empower shareholders by 
increasing transparency, allowing shareholders to vote on specific items in compensation plans, and allowing shareholders to put 
binding resolutions about compensation on the ballot at the annual meeting.lvi

Professors Kevin Murphy and Michael Jensen reject the idea that managers’ power to extract rents from the firm is the 
full explanation for excessive compensation.lvii  They attribute more of the problem to the poor negotiating abilities of directors’ 
remuneration committees.lviii  Thus, their focus for improving the remuneration process is less on creating powerful shareholders 
and independent directors, and more on improving the governance system in general.lix   Their recommendations include changing 
the mindset so that directors emphasize their role as monitors of the CEO rather than as supporters of the CEO; not allowing the 
board to be chaired by the CEO or someone who was or will become the CEO; limiting the number of outside CEOs on the board; 
limiting managers on the board to one, the CEO; and having the board hire its own compensation consultant, specifically not the 
same one used by the firm when hiring lower-level employees.lx  

Professor David Walker in his analysis argues that the increase in executive compensation excess in recent years is 
attributable to the increase in the number and type of avenues through which managers can appropriate value.lxi  As methods of 
remuneration have become more complex and opaque, the value of the remuneration has increased significantly.lxii  During a six-
year period in the 1990s, the median compensation for CEOs of S&P 500 companies increased 160 percent; stock options for those 
CEOs during the same period increased 335 percent.lxiii  Several studies suggest that executive compensation would not have risen 
as much absent the increase in options.lxiv  Today, stock options have replaced cash salary as the largest part of the compensation 
package of the average CEO of a large corporation.lxv  Merger-and-acquisition bonuses for CEOs during the 1990s also increased 
without substituting for other forms of remuneration.lxvi  The same is true for personal use of corporate aircraft and receipt of loans 
at below-market interest rates (many of which were forgiven).lxvii  Another rather secret form of remuneration allows executives to 
receive dividends on restricted shares that they may never earn (because “performance” shares are awarded only if specific  targets 
are met) or that may not vest for many years.lxviii  In 2005 General Electric’s CEO  received more than $1 million in dividends on 
unearned shares.lxix  In 2006 Bank of America’s CEO is scheduled to receive $2.89 million in dividends on restricted stock.lxx  Of 
the fifty CEOs (of large companies) who received the largest restricted stock grants, thirty-seven are paid dividends before their 
shares vest.lxxi  Moreover, the award of restricted shares is becoming more and more common as the use of stock options is 
diminishing.lxxii

None of these pay methods seems to increase shareholder value; rather they suggest “at least some incremental 
appropriation.”lxxiii  The implication for controlling compensation abuses is to avoid new forms of compensation and perks and 
stick to simple, transparent pay packages that are disclosed in a detailed and timely fashion.lxxiv  Unfortunately, if prior experience 
holds true, the new rules may encourage new forms of compensation and perks that will escape the new disclosure mandates. 
 
IV.  SHAREHOLDER EMPOWERMENT, IMPROVED GOVERNANCE, TAX REGULATION, PAY-FOR-PERFORMANCE, 
AND MORE DISCLOSURE HAVEN’T WORKED 
 

A.  Shareholder Empowerment and Improved Governance 
 

Although there has been a good deal of discussion about empowering shareholders as a method for overcoming excessive 
executive compensation,lxxv shareholders have not, in fact, risen to the task.lxxvi  To encourage success, SEC rules would have to 
go further than the proposed disclosure requirements and, in addition, give shareholders new substantive rights.   

In Britain, since 2002 regulations were promulgated under the Companies Act of 1985, shareholders participate in an 
annual vote on executive pay packages and, even though the vote is merely advisory,  firms are very concerned that their proposals 
pass and work hard to see that they do.lxxvii  British shareholders can base their votes on more detailed information than US 
shareholders would have even if the proposed SEC regulations go into effect.lxxviii   British shareholders are given a detailed report 
of options awarded and whether or not they are in-the-money, information US shareholders don’t, and won’t, have.lxxix  In Britain, 
companies give a clearer description of the current value of executive pension plans and severance agreements, and they must 
disclose whether management hired the compensation consultants who provided advice on management’s pay packages.lxxx  In 
addition to the Regulations themselves, the Association of British Insurers (ABI) and the National Association of Pension Funds 
(NAPF), two trade associations whose members own about one third of the shares in the U.K. equity market, issue guidelines for 



companies to follow in setting executive compensation policies and for shareholders to use in deciding how to vote on those 
policies.lxxxi  The two groups have great influence over British companies, a situation with no comparability in the United 
States.lxxxii

 It isn’t conclusive that these differences created more value for British shareholders, but the following figures are 
suggestive.  The median total compensation for CEOs of the S&P 500 companies in 2004 was $6 million; the median total 
compensation for CEOs of the top 100 British companies (the FTSE 100 stock index) in 2005 was $4.9 million.lxxxiii  Between 
2000 and 2005, the FTSE 100's average annual return was 6.4 percent while the Dow Jones Industrial Average was 2 percent 
during the same period.lxxxiv  There are also a number of specific examples of companies changing their executive compensation 
plans in response to negative shareholder votes.  In 2003, after shareholders voted against GlaxoSmithKline’s compensation plan 
because of a $35 million severance package for the CEO, Glaxo lowered the value of the package by about half and also removed 
some of the perks.lxxxv

Shareholder activists who could probably influence executive compensation the most are hedge fund managers, but it 
isn’t likely that they will encourage complaints about pay given the huge amounts they pay themselves.lxxxvi  As for corporate 
directors, commentators note that although they are doing better at acting independently of CEOs, they have a long way to go to 
achieve real independence.lxxxvii  In general, directors are still unable or unwilling to bargain at arms’ length when it comes to 
executive compensation.lxxxviii

 
B. Tax Regulation 

 
The failure of tax regulation to rein in excessive executive compensation is epitomized by Congress’ passage in 1993 of 

Internal Revenue Code section 162(m) that limited the corporate tax deduction for executive compensation, other than 
performance-based compensation, to $1 million per year.lxxxix  The House Committee on Ways and Means reported its belief that 
the new section would reduce excessive compensation.xc  Clearly, the measure was a debacle of unintended consequences.xci  It 
encouraged the proliferation of option grants (supposedly performance-based compensation) which became the source of the most 
excess. 

 
C.  Pay-for-Performance 

 
Between 1999 and 2002, John Chambers, the CEO at Cisco, was paid $280 million as Cisco’s profits and stock price fell 

precipitously.xcii  During that period Dennis Kozlowski, CEO at Tyco was paid $332 million,xciii and then was convicted in 2005 
of looting more than an additional $600 million from the company.xciv  Also during that period, Larry Ellison, CEO at Oracle was 
paid $795 million just as Oracle’s stock price started its decline.xcv  One commentator has chosen AT&T’s CEO, Edward 
Whitacre, as a member of his “pay-for-nonperformance Hall of Shame.”xcvi  During the period from 2002 to 2004, AT&T’s proxy 
materials reported that because the company’s stock had fallen to sixty-seven percent of its prior value, Whitacre’s incentive pay 
was reduced to sixty-seven percent of the targeted amount.xcvii  So, while shareholders lost thirty-three percent of their investment, 
Whitacre received sixty-seven percent of his performance-based pay.xcviii  Professor Rakesh Khurana asserts that CEOs’ pay 
depends on factors unrelated to CEOs’ work: primarily the industry the company is in and how well the general economy is 
performing.xcix  For example, executives at big energy companies are generally paid much more than similarly situated executives 
in other industries.c     

Professors Perry and Zenner have demonstrated that although executive compensation in large firms is more likely to 
increase for companies in the top performance quartile than for those in the bottom quartile, compensation is rarely cut for poor 
performers.ci  Furthermore, executives and directors often use “financial engineering,” e.g., repricing option grants, issuing new 
option grants, selling stock in the firm after receiving option grants at lower strike prices, that limits pay-for-performance 
incentives.cii Empirical evidence shows little correlation between executive bonuses and company performance.ciii  A recent 
empirical study indicated that the more a company paid its CEO relative to his peers, the more likely the company’s shares did 
worse than those of its peers.civ

More companies are, however, making an attempt to tie CEO pay to company performance.  Some are setting the strike 
price for stock options awarded out-of-the-money so that the CEO has a profit only if there is a significant rise in the share price so 
that other shareholders will benefit too.cv  Unfortunately, even under the SEC’s proposed rules, performance targets will not have 
to be disclosed so shareholders won’t know if executives are meeting them or not.cvi  And even as they make a show of linking 
executive pay to performance, companies determine ways to get around the links, such as paying dividends on performance shares 
that may never be earned, to keep executive compensation up whether or not they have done the same for shareholders. 

Pay-for-performance works only when there is arms’-length bargaining based on market considerations.  The editor-in-
chief of Chief Executive magazine has compared corporate CEOs to sports and entertainment celebrities, rock stars, and 
investment bankers, all of whom are paid for performance: if any of the four do poorly on the field, at the box office, or in the 
markets, their pay will reflect their failures.cvii  CEOs, on the other hand, choose the people who determine their compensationcviii 
and are not punished for poor performance. 

Graef Crystal, a well known compensation consultant, has found, after studying hundreds of companies, almost no 
relationship between CEO pay and profits, but rather between an individual CEO and other CEOs: most companies want their 



CEO’s pay package to be in the top twenty-five percent.cix  
 

D. More Disclosure 
 

Thus, full disclosure may actually increase executive compensation: if CEOs’ pay packages are readily available 
information, an increase for one will create increases for all.cx  Professor Edward Iacobucci has argued that disclosure, by lowering 
the cost of obtaining information, keeps institutional investors in the stock market, and their substantial participation is 
advantageous to all shareholders because of the control they can have over management.cxi  The error in this argument is the 
assumption that institutional investors will, in the interest of all shareholders, act against excessive pay packages for executives.  A 
2006 study sponsored by the American Federation of State, County and Municipal Employees and the Corporate Library, a 
corporate governance research group, found that mutual funds usually back executive pay plans and oppose shareholder attempts 
to limit them.cxii  Large mutual funds supported executive pay plans 75.6 percent of the time and supported shareholder proposals 
against pay plans only 27.6 percent of the time.cxiii  A possible explanation for this phenomenon is a potential conflict of interest:  
fund managers are trying to get corporate executives to buy their services in investment banking, retirement plan administration 
and other money management services and, therefore, want to gain the executives’ goodwill.cxiv  Furthermore, mutual fund 
managers may also be receiving excessive compensation.cxv  Information about their pay packages is not widely available because 
disclosure is not required for the many fund management companies that are private or for managers who are not among the five 
most highly paid executives in very large companies.cxvi  The new SEC rule proposals do not contain any changes for disclosures 
about mutual fund executives.   John Bogle has written to the SEC recommending that mutual funds be required to disclose the 
compensation paid to the highest-paid executives of their managers and distributors.cxvii   Professor Bebchuk, while praising the 
new SEC disclosure rules for giving shareholders access to better information, concludes that they will not be adequate to fix the 
current executive compensation system.cxviii

   
V.  ALIGNMENT OF SHAREHOLDERS AND WORKERS IN COMBATING EXCESSIVE EXECUTIVE 
COMPENSATION 
 

In 1973 CEOs of large corporations were earning, on average, 45 times the pay of their workers.cxix  In 1991, CEOs were 
earning 140 times; by 2002, CEOs of large corporations were earning, on average, almost 500 times what their workers were 
earning.cxx  In 2004 compensation for the average CEO of a Fortune 500 company was approximately $12 million.cxxi  These 
figures have been the subject of commentator outragecxxii and, finally, some firms seem to be taking notice, but only in a very 
small way.cxxiii  For example, Jerrald Fishman, CEO of Analog Devices, in 2005 received $144.7 million in deferred 
compensation; $931,000 in salary; a bonus of $414,000; 400,000 options; and $2.85 million from the exercise of previously 
granted options, even though between 2000 and 2005, Analog’s stock lost 6.55 percent of its value compared to a loss of 3.38 
percent for the Philadelphia Semiconductor Index.cxxiv  Probably in response to negative publicity due in part to an SEC 
investigation of the company’s compensation practices, Fishman announced he was going to refuse options the board of directors 
had planned to give him in 2006.cxxv

It is not only the absolute numbers that make executive pay seem grossly excessive, but executive pay has achieved 
indisputable economic significance.  From 1993 through 2003, public companies in the United States have paid aggregate 
compensation to their top-five executives of about $350 billion.cxxvi  That amount was 6.6 percent of net income for those 
companies during that period.cxxvii  From 2001 through 2003, top-five pay for those companies was almost 10 percent of net 
income.cxxviii  Compensation for top executives has been rising faster than inflation, faster than the average worker’s salary, faster 
than corporate earnings, and faster than stock market returns.cxxix  Professor Donald Hambrick  notes that if lower rank workers 
think that executives are “looting the firm,” the company will have sizable costs policing unhappy employees.cxxx  Professors 
Cowherd and Levine found in their 1992 study that the greater the gap between the pay of top executives and lower-level workers, 
the worse product quality was.cxxxi  

A disturbing trend that suggests the failure of shareholder power, director responsibility, and regulation, is the excessive 
compensation being awarded executives of corporations in bankruptcy.  When UAL Corporation, parent of United Airlines, went 
into bankruptcy, workers were asked to make severe sacrifices while executives were granted stock options and restricted shares 
equaling about 8 percent of the total number of shares to be issued when the company emerges from bankruptcy.cxxxii  In addition 
to over $1 million in salary and bonus, the CEO was granted $4.5 million in other benefits, a $3 million signing bonus, and over 
$15 million in options and restricted shares.cxxxiii  This unfortunate situation arises from unrealistic alliances.  Corporate directors 
are supposed to represent the interests of the corporation’s owners, the shareholders, when in fact they are aligned with top 
executives who choose them and have positions very similar to their own.  Managers are supposed to increase shareholder wealth 
when, in fact, by over-compensating themselves they take value that should belong to non-management shareholders.  Although 
top-level executives and lower-level workers are all employees of the company, in fact, they have opposing interests regarding 
compensation.  It is arguable that on issues of executive compensation, non-management shareholders may be more aligned with 
workers than with directors. 

At first blush, the idea of workers representing shareholders may seem radical, but it has some definite advantages over 
the usual US methods.  Outside directors, who theoretically may be more independent, get most of their information about the 



company from its CEO.cxxxiv  If the board included company workers, its directors would be less dependent on the CEO for 
knowledge about the company, a board’s most important resource.cxxxv  If workers were included on compensation committees, 
they might mitigate against the tendency of boards to keep executive compensation spiraling up in their own self-interest as CEOs 
of their own companies.cxxxvi

Researchers at the Center for Effective Organizations at the University of Southern California have asserted that merely 
creating boards that are more responsive to shareholders may be too narrow a perspective in today’s global business world.cxxxvii   
Other stakeholders, especially knowledge workers, are increasingly being viewed as important factors in the success of a 
company.cxxxviii  Their research has shown that the power to oppose and challenge the CEO has the greatest effect on a company’s 
financial performance.cxxxix   Information, knowledge, and power are the most effective tools a board has for creating value,cxl and 
those can be areas of worker expertise. 

In 1998, Professors Schwab and Thomas reported on shareholder activism by labor unions.cxli  They asserted that 
equating managers’ and shareholders’ interests was naive.cxlii  They noted an historic shift in the 1990s in which worker-
shareholders would prod other  outside shareholders into holding management accountable.cxliii  For example, workers’ unions can 
take better advantage of disclosed information about executive compensation because they are experienced in dealing with 
compensation structures and mechanisms.cxliv  If workers and shareholders form a coalition to reduce management’s share of the 
company’s income, both groups will benefit.cxlv  The shareholder groups that have been most active in fighting executive 
compensation excess have been worker pension funds.  There would be a natural affinity between these employee/shareholder 
groups and the workers at companies being targeted for their compensation plans.   

A current coalition of pension funds is being led by the American Federation of State, County and Municipal Employees 
(AFSCME), the largest public employee and health care workers union in the United States.cxlvi  The AFSCME has received the 
backing of the California Public Employees’ Retirement System (CALPERS), the largest pension fund in the United States, other 
pension funds and shareholder activists in withholding votes from ten of Home Depot’s eleven directors because of their failure to 
tie executive compensation to performance.cxlvii  Since the current CEO was hired in 2000, Home Depot shares have declined 
about twelve percent.cxlviii   During that same period the CEO received about $200 million in salary, bonus, stock, stock options, 
and other perks.cxlix  In 2005, he received $38.1 million.cl  Among the most problematic payments is the locked-in bonus of $3 
million the CEO receives every year regardless of the company’s performance.cli  As one commentator noted, “A guaranteed 
bonus is no longer a bonus. It’s just pay.”clii  The displeasure of Home Depot shareholders is paralleled by dissatisfaction among 
Home Depot’s retail workers.  Although the CEO’s bonus rose from $5.75 million in 2004 to $7 million in 2005, bonuses to Home 
Depot’s 319,000 non-salaried employees based on store financial performance fell from $90 million in 2004 to $44 million in 
2005.cliii  The average bonus Home Depot workers received in 2005 was $137.93, and no part of the workers’ bonus plan is 
guaranteed.cliv  Unhappy workers lead to unhappy customers and that leads to unhappy shareholders. 

In European Union countries it is not unusual for representatives of workers to participate on supervisory boards, boards 
of directors, and similar corporate bodies.clv  Of the thirty member countries of the Organisation for Economic Co-operation and 
Developmentclvi thirteen have provisions for workers to have board-level representation in publicly traded corporations.clvii  That is 
a system, combined with new increases in disclosure of compensation information, that might encourage outside shareholders to 
act more vigorously in their own interest in combating excessive executive compensation.  Workers on boards could provide 
critical information to both outside directors and outside shareholders and might make both outside directors and CEOs more 
accountable for their compensation practices.clviii

 
VI.  CONCLUSION 
 

Executive pay packages that have an excessive impact on a firm’s bottom line have increased exponentially in recent 
years.  The SEC’s latest attempt to curb abuses is to require additional disclosure to give shareholders clearer and more complete 
information about how much executives are actually receiving.  Much has been written about executive compensation and ways to 
curb excess.  Nevertheless, to date, attempts at shareholder empowerment, improved corporate governance, tax regulation, pay-for-
performance, and disclosure have not been successful in having executive compensation reflect added shareholder value.  The new 
regulations will make it easier for shareholders to know the actual amount top management is getting in current and deferred 
compensation, but without additional changes, such as for example, worker participation in corporate governance, it is reasonable 
to assume that directors will continue to approve pay packages that exceed the value top managers bring to the firm. 
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