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“Government cannot love a child, but it can support those who do, parents and family members and 
neighbors and caring adults who have heard the call.1” 

 
     Introduction:  The passage of the Family Medical Leave Act [FMLA]2 and the Temporary Aid to Needy Families Act 
[TANF]3 has worked a hardship on children in the United States.  This paper examines how these children can be saved, 
either by the state courts or the federal legislature.  Parents who need leave to care for children with illnesses not covered by 
the FMLA are between the devil and the deep blue sea:  they can leave their children or be fired.  The risks inherent in 
leaving unattended children in cars or at home while parents work are obvious.  Likewise, the loss of income and health 
insurance benefits attendant to employment termination is obvious.  The less obvious peril is the loss of work-first 
government welfare benefits when parents are fired.  The collision of these two federal laws, a policy driven work-first 
TANF statute with the short-term illness gaps in FMLA coverage, combine with the employment-at-will doctrine to 
jeopardize the well-being of children and families.  
     Traditionally, the harsh effects of the employment-at-will doctrine have always been mitigated by multiple statutory and 
common law developments.  This paper examines the importance of narrowly extending a common law cause of action, 
wrongful discharge in violation of public policy, to instances where an employee engages in mandatory parenting duty.  Part 
I of the paper discusses the changing face of employees, the importance of the employment relationship, and treatment of 
parenting leave under the Family Medical Leave Act.  Part II reviews the traditional public policy exceptions to terminations 
without cause.  Part III justifies the extension of the cause of action to mandatory parenting duty based upon fundamental 
public policy as found in statutory enactments and court decisions.  Part IV justifies extension of the tort based upon the third 
party effects on children when parents must choose between leaving children alone and being fired.  Part V defines 
mandatory parenting duty.   
 
 
Part I Changing Demographics and FMLA Effectiveness 
 
 
A.  Women with Child Care Responsibilities, Single Moms, and Dual Wage Earners Change the Faces of the 
Employment Relationship  
 
 

Employees in the United States have changed since the 1800’s when the employment-at-will doctrine slipped into 
this nation’s law through Horace Gay Wood’s faulty scholarship.4  The most shocking change is the dramatic increase in the 
number of women working through out their child-bearing and rearing years.  The numbers in this dramatic cultural shift are 
overwhelming.  The total number of women in the workforce increased almost 200% from 1950-1990.5  The percentage of 
women in the workforce aged 25 to 54 increased from 19% in 1900 to 74% in 1993.6  Sixty-four per cent of women with 
children under six are now employed.7  Not only has the number of women in the workforce dramatically changed, so has the 
structure of American families.  Only one quarter of American families are “traditional,” i.e., married parents with children.8  
In sixty four per cent of those married couples with children under eighteen, both parents work.  By 1996, only 16.7 percent 
of American families followed the traditional model of a working husband with a stay at home wife.9  With one out of two 
marriages ending in divorce,10 the concept of a contemporary American employee has to include single parent/single income 
families as well as dual parent/dual income families.   
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In addition to the changing demographics of working people, the relative importance of their employment has also 
changed since the 1800’s.  In the 1950’s, one author wrote,  

We have become a nation of employees. We are dependent upon others for our means of 
livelihood, and most of our people have become completely dependent upon wages. If 
they lose their jobs they lose every resource, except for the relief supplied by the various 
forms of social security. Such dependence of the mass of the people upon others for all of 
their income is something new in the world.  For our generation, the substance of life is 
in another man's hands. 11

Always significant as a means to provide food and shelter, employment in the United States also provides families with their 
primary access to medical insurance.   

It bears remarking that for less financially advantaged families, while employment wages are crucial, some argue 
that it is simply not enough.  For example, a minimum wage earning single parent needs to work two and a half full-time jobs 
in order to provide an apartment for her family.12  Even if she works two full-time jobs, she has no money for food, let alone 
childcare or healthcare, the same standard of living that she would have enjoyed in France, in the year 1785!13  In 1987, over 
8 million employees lived in poverty,14 despite their employment earnings.15  More than half of the 32.5 million people 
classified as poor lived in a household with someone who was working.16  About 40 percent of female heads of poor families 
worked at least part-time.   

Despite the number of parents working in poor families, children in the United States are shockingly poor.17  Close 
to one-fourth of children in this nation live in poverty.  Children are more likely to be poor in the United States than in other 
countries with similar economies, and the poverty rate of women relative to that of men is higher in the United States than in 
other similar countries. Women heading households with children under eighteen, whether African American, Hispanic, or 
non-Hispanic white, are much more likely to be poor than married women and are also much more likely to be poor than 
single African American, Hispanic, or non-Hispanic white men heading households with children under eighteen.18

Government provided welfare benefits do little to alleviate the problem of poverty despite employment for poor 
families.  For single parent families, recent changes in the administration of welfare benefits and food stamps can still leave a 
parent who loses her job unable to provide food for her children.19  Especially for a parent in a single income family at the 
lower end of the wage scale, employment termination has significant negative consequences for children.20  Employment 
termination under recent reforms often results in termination of welfare benefits.21   

Not only does employment termination deepen already impoverished conditions for children, depriving them of food 
and shelter, it can also result in an increase in child abuse.22  The period of unemployment following job termination is 
associated with an increased risk for physical and psychological disorders, violence in the family, family breakup, suicide 
attempts, and criminal convictions.23  Children exposed to parental unemployment suffer longer periods of hospitalization, 
fewer of them graduate from high school, and more of them are consequently exposed to unemployment themselves.24  
Reported rates of child abuse, and neglect are twenty-two times higher for children in families with annual incomes under 
$15,000 than they are for children in families with annual incomes greater than $30,000.25  It is well established that child 
abuse is related to low income. 26  Even child sexual abuse is strongly related to low income.27   

In summary, the gender, work/parenting issues, and socio-economic reality of employees and their children have 
changed dramatically over the last forty years.  And, despite the dramatic increase in the number of mothers in the workforce, 
women in the U.S. are poorer than women in comparable nations and so are their children.  Employment termination can 
correspond with termination of government provided income support, depriving children of basic sustenance.28  Losing a job 
and becoming unemployed also correlates with increased child abuse.29  The risks are especially high for children in families 
in lower income families. 
 
 
B.  Parenting Leave under the FMLA 
 
 

In 1993, proponents of the Family Medical Leave Act 30 emphasized that as a matter of basic policy, American 
workers should not be forced to choose between caring for their loved ones and their jobs.31  The FMLA provides for 12 
weeks of unpaid leave when a child is born or adopted.  The same amount of time can be taken to care for a family member 
with a serious illness.  Scholars point out that the success of the statute in achieving its stated purposes is still being 
determined through litigated cases.32  Other scholars point out the inadequacy of the FMLA in resolving the majority of child 
rearing/work parenting/work conflicts and advocate creation of a discrimination based treatment for parent status for a fuller 
resolution of parenting/work conflicts.33  Additional articles argue for a “reasonable accommodation” approach for parenting 
leave.34   

Studies indicate that many working parents lack the requisite workplace flexibility to attend to routine child care 
demands such as parent-teacher conferences, staying home with a sick child, taking a child for routine medical and dental 



visits, and caring for a child when child care arrangements unexpectedly fail.  While the FMLA allows for leave related to 
child bearing, it does not assist parents when they need leave for child rearing.  The demographic changes in the working 
population have left no one at home.  Critical problems for working parents arise when their children are too sick to go to 
group child care.  In a highly mobile society, the mothers, aunts, grandmothers, and other female relatives, once available for 
help, are often miles away.35  The 50s ideal of the always-smiling, always-available mother does not consistently exist today.  
Therefore, when children are too sick for school or day care and especially when their participation in group care makes them 
particularly susceptible to contagious illnesses, e.g. colds, flues, ear infections, and pink eye, parents are forced to choose 
between work and child care.36  The FMLA provides no leave for any of the aforementioned illnesses.  The FMLA also 
provides no relief for parents who work second or third shifts, cannot place their child into a group care situation and must 
rely on babysitters who may not show up responsibly.   

Congress expected that employers would provide short term sick leave to cover these types of parenting duty.37  Its 
just not happening.  First, only 26% of parents needing this type of leave work for employers who provide sick leave.38  
Second, instead of reasonably accommodating these parents, especially parents of younger children who cannot be left home 
alone with a fever, employers are firing parents who miss work for these reasons.39  Lower income parents, whose children 
are at the greatest risk of child abuse and neglect, are more likely to be fired than higher income parents.40   

In at least two cases, employees have been fired for staying home to care for young children with ear infections.41  
Provident Mutual Life Insurance Company fired Ms. Seidle, a mother who stayed at home four days to take care of her son 
who had an ear infection.42  The District Court for the Eastern District of Pennsylvania found that Ms. Seidle’s leave was the 
type that of minor condition that Congress believed should be covered under the employer's sick leave policy.43 Apparently, 
rather than behave as Congress expected and provide sick leave or even unpaid leave, Provident chose to apply the at-will 
doctrine to fire Ms. Seidle for staying at home with her sick child.44

The Seidle Court also found that, despite the potential severity of an ear infection, it is not a “serious health 
condition,” under the FMLA and parents can be fired without recourse for missing work to take care of their sick children.  
One of the primary causes of illness for children under age 2 is ear infections.  In 1990 ear infections were the second most 
common reason people visited doctors.45  Between 1975 and 1990 doctors’ visits for ear infections increased 224%.46  Sixty 
two percent (62%) of American children have a significant ear infection before their first birthday, while 81% have an ear 
infection by age 3, 91% by age 5.47  The peak incidence of ear infections is between 6 and 18 months old.48  Ear infections 
occur in pre-school age children after they have colds because their Eustachian tubes have not grown enough.  As children 
age, their tubes grow and they no longer get ear infections.49  The symptoms range from mild fever (precluding group care), 
irritability, ear tugging and insomnia to hearing loss, high fever, and severe pain.   

No relief is in sight through the FMLA for parents of children with ear infections.  Senate Bill 320 and House Bill 
35 propose changes that specifically exclude ear infections from the qualifying category, “serious medical condition.”50  
Although ear infections are the most prevalent and painful type of childhood illness not covered under the FMLA, The 
Department of Labor regulations ordinarily exclude "unless complications arise, the common cold, and the flu, . . . .”  A flu 
patient may, of course, be ill for a week.  The regulations do not mention common childhood illnesses such as diarrhea, 
chicken pox and "pink eye" which may require exclusion from child care yet not require continuing treatment by a health 
care provider. Again, the assumption by the lawmakers in Congress at the time the bill was debated was that employers 
would not fire parents who have periodic needs to stay home and care for children with common childhood illnesses. 
 
 
Part II  Reviewing Traditional Public Policy Exceptions to the At-Will Doctrine 
 
 

During the same years, roughly 1960-1990, that the number of women in the work force increased almost 200%, and 
the majority of mothers with children under 6 years old became employed, the public policy exception to the doctrine of at-
will employment developed in the state courts.51  Beginning with the Peterman decision in California state court in 1959,52 
the courts went on to carve out four categories of employee conduct that were so desirable and in accord with the 
fundamental public policies of the nation, that employers could not terminate employees for this type of conduct without 
being subject to a claim for wrongful discharge in violation of public policy.  In most of the states today, if an employer fires 
an employee for engaging in these four areas of conduct, the employee can bring an action against their former employers for 
wrongful discharge in violation of public policy.  

The courts have distinguished four traditional categories of employee conduct that are protected by the tort.  First, 
when employees, like Peterman, refuse to violate criminal or civil laws on behalf of their employer, their firing violates 
public policy.53  In this category, courts have allowed claims when employees are fired for refusing to engage in price fixing, 
or insisting on compliance with FDA regulations.  Second, courts respect employees who satisfy legal or civic obligations, 
like participating in jury duty, honoring a subpoena, and refusing to violate a code of ethics.  Third, Courts have allowed 
claims when employees are fired for applying for worker’s compensation, refusing to take polygraph tests,54 participating in 



a union, and exercising their 1st Amendment right not to participate in lobbying efforts.  Fourth, courts have allowed claims 
when employees are fired because a supervisor wanted revenge because his subordinate refused to lie to the company’s 
president, for refusing to sign a false letter, and for refusing to moon fellow employees on a camping trip. 

It is important to remember that these four traditional public policy exceptions to the at-will doctrine evolved prior 
to the dramatic increases in the number of parents employed while their children are very young.  These exceptions also 
developed prior to welfare reforms that allow states to require parents to be employed in order to receive the welfare benefits 
necessary to support their children.  And they developed prior to dependence on group care for children. 

The plaintiff bringing a tort of wrongful discharge in violation of public policy cause of action must prove the 
following four elements:   
1) the existence of a public policy,  
2) dismissal under circumstances that jeopardize the pubic policy,  
3) the employer was motivated by conduct-related to the public policy, and  
4) that the employer lacked overriding legitimate business justification for the discharge.55   

State court opinions limit the tort as follows:  The California Supreme Court has limited the public policy exception 
to those policies that can be found in its constitution or state laws.56  The West Virginia Supreme Court held that the policy 
must provide “specific guidance to a reasonable person,” “since an employer should not be liable where the standard is too 
general or vague.”57  The Utah Supreme Court held “We will construe public policies narrowly and will generally utilize 
those based on prior legislative pronouncements or judicial decisions, applying only those principles which are so substantial 
and fundamental that there can be virtually no questions to their importance for promotion of the public good.”58   
 
 
Part III  Justifying the Extension of the Cause of Action to Mandatory Parenting Duty Based upon Fundamental 
Public Policy as Found in Statutory Enactments and Court Decisions 
 
 

Multiple federal and state legislative enactments exist to protect children.  In the past, courts have attempted to make 
a public/private distinction.  Schwab argues persuasively that such a distinction is untenable.59  However, even if the firing of 
an employee must implicate a public, rather than a private interest, the issue of children’s support and safety is a public 
matter that the law has historically and consistently regulated.  

Perhaps the most important federal statute in this area is the imperfect Family Medical Leave Act.  State legislatures 
have also enacted statutes to protect minors like, the Uniform Interstate Family Support Act of 1996.  Every state has enacted 
statutes criminalizing child abuse.  Federal statutes echo the state goals of aiding and protecting children, e.g., the Temporary 
Aid to Needy Families Act, the Child Support Recovery Act,60 and the Deadbeat Parents Punishment Act.61  State courts 
repeatedly hold that government must be “particularly solicitous” of the protection of the interests of minors.62  Common law 
duties of parents are recognized in most states as including a duty to support and maintain minor children.  Desertion and 
neglect of children are criminal in most states. 

State courts traditionally hold that the state is in a position of parens patriae to minors.  The state must care for those 
who cannot take care of themselves, such as minors who lack proper care and custody from their parents.63  Each state has a 
compelling interest in the welfare of its children.64  Each state has a duty to assure that the children within its borders receive 
adequate care and treatment.  In exercising its power of protection, most states emphasize that their law and policy is that the 
child’s best interest is paramount.65   

At least three cases have argued for an extension of the tort of wrongful discharge to cover parenting duty based 
upon public policy as it is found in federal and state statutory enactments.66  B. Douglas Hundley an employee of Dayton 
Power and Light Company was in a serous car accident with his wife and two children.  Mr. Hundley’s wife was hospitalized 
while his two children were allowed to go home.  His wife remained in the hospital for months.  He asked his supervisor for 
two months of leave to 1) take care of his children who would be left without care while their mother was in the hospital and 
2) take care of his injured wife.  Dayton Power fired him, maintaining that it could not keep his job open for that amount of 
time.  However, this argument appears specious because his supervisor absorbed his duties and his position was not filled.   

At the time of the car accident, Hundley had not been employed for twelve months.  If he had, his leave would have 
been covered by the FMLA.  Since the leave he requested was not covered by the FMLA, Hundley argued that his 
termination was in violation of public policy as it is expressed in the FMLA and as expressed in multiple Ohio statutes.  First, 
Hundley argued that the FMLA is the primary source of public policy because Congress found that it is important for the 
development of children and the family unit that fathers and mothers be able to participate in the care of family members who 
have serious health conditions.67  The Ohio Court of Appeals did not agree holding that the FMLA only attempted to balance 
the parenting interests of “long term” employees with an employers’ needs.  Therefore, Hundley’s need to parent his children 
while their mother was in the hospital was outside of any policy embodied in the FMLA because the FMLA is only 
concerned with long-term employees. 



Additionally, Hundley asked the court to find that Ohio had a public policy that individuals should care for sick 
relatives.  He cited three Ohio statutes that allow employees of the state of Ohio additional leave, beyond the minimum leave 
provided to all employees, to care for sick relatives.  First, he cited O.R.C. 124.38.  The statute provides that employees of 
various county, municipal, and township offices, state universities, and boards of education can use sick leave for absence 
due to illness, injury, or death in the employee’s immediate family.  Second, Hundley cited O.R.C. 1515.091, a statute that 
provides for state employees to donate sick leave to cover approved unpaid leave used to care for a sick relative.  Third, 
O.R.C. 3319.141, providing that employees of boards of education can use sick leave when a member of their immediate 
family is ill, injured or dies.   

In addition to pointing to the statutes embodying the state of Ohio’s position on sick leave to care for relatives, when 
the state is an employer, Hundley cited O.R.C. 2111.08, a statute that mandates that husbands and wives are charged with 
caring for their minor children and each other, and O.R.C. 3103.03, a statute mandating that parents support their minor 
children.   

Clearly, when the state of Ohio is an employer, it will not terminate employees who need leave to care for injured 
family members.  The state of Ohio, as an employer, provides for employees to use their own leave time to care for sick 
family members.  The state even allows other employees to donate leave when a fellow employee is in need.  Despite this 
model of employer conduct provided by the state, the court declined to find a public policy against terminating employees 
who need leave to care for sick family members.   

The Ohio court is not alone in refusing to extend the tort to situations where parental duty requires parents to miss 
work.  In the second case, Upton v. JWP Businessland,68 the Supreme Court of Massachusetts refused to extend the tort to 
cover parenting duty.  Ms. Upton, a divorced, single, mother who provided the sole financial support for her young son 
argued that her employer’s requirement that she work from 8:15 a.m. until 10 p.m. everyday and on Saturdays would cause 
her to fail in her responsibilities as a mother.  When she requested reasonable hours, so that she could parent and work, her 
employer fired her.  Interestingly, when she took the position, her employer promised that she would only have to work from 
8:15 a.m. until 5:30 p.m.  The Upton Court’s decision, upholding the sanctity of at-will terminations, contradicts the state of 
Massachusett’s holdings in matters of unemployment compensation when domestic responsibilities limit an individual’s 
availability to work.  Therefore, Ms. Upton could collect unemployment compensation while she looked for a new job. 

In the third case, Lloyd v. AMF Bowling Ctrs., Inc.,69Mr. Lloyd, a bowling alley mechanic, refused to come to work 
on a Saturday when he was not regularly scheduled to work because he would have had to leave his two youngest children 
home alone.  Mr. Lloyd called to try to find a babysitter for the two hours he was needed at work.  He could not find one.  His 
employer fired him when he came to work on Monday.  Lloyd argued that coming to work and leaving the children 
unattended, is a criminal act pursuant to Arizona Revised Statutes Annotated ("A.R.S.") sections 13-3619 (neglect) and 13-
3623 (child abuse), which make it a criminal offense for a person having custody of a minor to knowingly cause or permit the 
life of such minor to be injured or its moral welfare imperiled by neglect, abuse or immoral associations or permit a child to 
be placed in a situation where its person or health is endangered.  The Arizona appellate court cited the Supreme Court’s 
decisions in Wagenseller.70  In that case, the Court set out a narrow public policy exception to the termination of at will 
employment.  The public policy exception requires that the employee be fired for either refusing to commit a wrongful act or 
for refusing to condone a wrongful act by the employer. 

The wrongful act as viewed by Lloyd would have been leaving the children unattended.  The act as seen by the 
Lloyd court is the employer’s request that Lloyd come to work.  The Lloyd court reasoned that the employer did not request 
that the children be left unattended.  The Lloyd court’s rationale is impossible to sustain.  A parallel situation is an employer’s 
request that an employee work, rather than participate in jury duty.  The employee is faced with the choice of not 
participating in jury duty or working.  The employer, under the Lloyd’s courts reasoning, is not requesting a wrongful act, it 
is merely requesting the employee to work.  The Lloyd court would hold that the employer did not ask the employee not to 
participate in jury duty, and yet that is the consequence.   

 
 

Part IV   Justifying Extension of the Tort Based Upon the Third Party Effects on Children When Parents Must 
Choose Between Leaving Children Alone and Being Fired 
 
 

Professor Stewart Schwab argues that when strong third party effects are evident, the tort of wrongful discharge in 
violation of public policy is appropriate because tort law should intervene in contractual relationships to ensure that the 
parties consider the costs they impose on non-parties.71  The central purpose of the public policy exception should be to 
control the adverse effect on third parties created by contracting parties.72  The third party effects of firing a parent who 
misses work because he/she is participating in parenting duty are visited on the children.73  This section considers the effects 
or externalities of the employment contract on children.  Parents have had to make difficult choices between working and 
staying home with children.  First, the section considers the third party consequences when parents choose to work in 



circumstances where they do not have adequate child care, rather than lose be fired.  Second, this section considers the third 
party consequences when parents stay home with children and are fired.   
  
 
A.  Third Party Effects When Parents Must Choose to Work Instead of Engage in Mandatory Parenting Duty 
 
 

On a Saturday night in October of 2003, Kim Brathwaite went to work at McDonalds leaving her two children, 
19month old Justin, and 9 year old Justina home alone because the babysitter did not arrive.74  While Kim was at work, her 
children died when their apartment caught fire.  Tanisha Gill left her 2 and 4 year old children home alone to go to work after 
her sitter did not arrive because their father said he would be right over.  Her 2 year old son fell from the balcony of the 
apartment and died.75  Ashante Burgess died at age 3 after being left in a car while her mother went to the first day of her 
new job.76  Ms. Burgess’ employer told her she needed to show up or she would be fired.77   

Discussing the public policy exception, Stewart Schwab wrote ten years ago, “[e]ven in the rough-and-tumble world 
of the at-will workplace, some injustices cry out for judicial remedy.”78  When parents choose to come to work when they 
have no child care, children are left alone.  The most frequent form of child abuse and neglect is neglect involving 
deprivation of necessities and/or inadequate supervision.79  Inadequate supervision in a poor family can be much more 
dangerous than inadequate supervision in a wealthier family.80  The poorest families live in homes associated with dangerous 
conditions.81  The rate of residential fires is greater in low-income areas than in middle class neighborhoods. 82 Children 
from impoverished families were five times more likely to die from fire than were children from other families.83  Cases of 
childhood lead poisoning are concentrated in the poorest neighborhoods.84  In poorer neighborhoods, children fall from 
windows more frequently, they are more likely to be hit by motor vehicles, and crime rates are higher.  Careful supervision is 
more important in these neighborhoods than in middle class neighborhoods that present fewer risks.  However, children in 
lower income families are less likely to be left home alone than children in middle class families, possibly equalizing the risk 
between the two socio-economic groups.85  The injustice of forcing parents to choose between leaving their children 
unattended or losing their job and their welfare benefits cries out for judicial remedy.86   
 
 
B.  Third Party Effects When Employers Terminate Employees Who Choose Mandatory Parenting Duty Instead of 
Work 
 
 

When parents lose their employment, the consequences for their children can be devastating.87  Children suffer, 
along with the family, when a parent’s income plummets.  As unemployment degrades and humiliates parents,88 so do the 
parents degrade and abuse their children.89  Factory lay-offs and men’s job loss have been related to subsequent increases in 
child abuse reports, presumably perpetrated by fathers.90  Unemployed fathers report significantly more conflict with their 
children and indicated that they were more likely to hit, slap, or spank their children when compared with an employed 
control group.91  From the beginning of large-scale epidemiological studies of child abuse, a much higher proportion of the 
parents (usually fathers) of abused children have been reported as unemployed compared with the population at large.  In an 
analysis of over 20,000 cases, 50% of abusive fathers were unemployed during the year they perpetrated the abuse and 12% 
were unemployed at the actual time of the abuse.92  In general, male unemployment rates account for two-thirds of the 
variance in total abuse and neglect rates, other factors adding little or nothing.93  Mothers’ long term unemployment has also 
been linked to child abuse, although at lower and more variable correlations.94

One year of unemployment is associated with an increased risk for physical and psychological disorders, violence in 
the family, family breakup, suicide attempts, and criminal convictions.95  Children exposed to parental unemployment suffer 
longer periods of hospitalization, fewer of them graduate from high school, and more of them are consequently exposed to 
unemployment themselves.96   

In a Wisconsin study of the changes in county unemployment rates and annual child abuse and neglect rates, nine of 
the ten counties with the largest increases in unemployment also showed rises in child abuse and neglect.97  Of the ten 
counties with the greatest decreases in unemployment rates, eight had declining rates of child abuse and neglect reported.98  
Nearly seventy percent of the fifty one counties in Wisconsin with increased unemployment rates reported increases in child 
abuse and neglect.99  Pelton points out that a family’s financial resources may cushion the immediate financial consequence 
of job loss.  Therefore, terminating a poorer parent may have an immediate consequence of increasing the risk of child abuse, 
while terminating a parent with greater resources may delay the risk of child abuse until the families financial resources are 
exhausted.100  
 



The effect of terminating a lower income parent has additional consequences not as serious as child abuse, but still 
damaging to children.  In general, poverty has seriously adverse effects on father-child and mother-child relationships.101  
Both mothers and fathers suffering from economic deprivation are apt to be depressed, irritable, and explosive in their marital 
as well as parenting relationships.102  They are particularly apt to engage in low supportive and affectionate expressiveness 
with their children when under severe stress.  Many child development theorists state that warm, sensitive, responsive 
parental behaviors coupled with a rational disciplinary style facilitate security, self-confidence, an internalized conscience, 
and cognitive competencies in children.103   

A narrow extension of the tort to cover mandatory parenting duty is analogous to the Woodson v. AMF Leisureland 
Centers, Inc., case.104  In that case, the court performed an analysis of the externalities and allowed the tort in a wrongful 
discharge case.  In Woodson, a bartender was fired for refusing to serve additional drinks to an individual about to drive 
home.  The Woodson court allowed the tort of wrongful discharge in violation of public policy relying on a law prohibiting 
serving drinks to intoxicated persons.  The parties to the employment relationship were the bar and the bartender.  The 
Woodson Court reasoned that the non-parties to the contract needed protection from the potential consequences of the 
transaction between the bar and its patron.  The non-parties in this case were all the pedestrians and other motorists that the 
intoxicated driver could have injured while driving home.  Certainly, the purpose of the statute that the bartender obeyed was 
to protect these individuals.  The Woodson Court recognized that in extending the tort, it was protecting parties outside the 
contract.  Similarly, state laws are designed to protect children from abuse, neglect, abandonment, hunger, and need.  When 
parents obey these statutes, they are protecting non-parties to the employment contract.  However, currently, parents are not 
protected from terminations.  The courts, who are charged with acting in parens patriae are in the best position to protect the 
children, who as non-parties, need protection from the transaction between the employer and the parent/employee.   
 
 
Part V Defining Mandatory Parenting Duty 
 

 
Accepting the arguments presented in the previous sections, first, that a fundamental public policy in this nation is 

caring for children, and second, that it is unquestionably justified because of the third party effects upon children when a 
parent is terminated for engaging in parenting duty, this section asks what types of parenting duty should be considered so 
important as to be elevated to a status of “mandatory.”  This article proposes that “mandatory” parenting duty be narrowly 
defined as 1) occasions when a child is ill and in need of parental monitoring, and 2) occasions when despite their best 
efforts, a parent will have to leave a child unattended to come to work.  Having to leave a child unattended, despite their best 
efforts to obtain child care, could be the result of being called in to work at an unusual time, not a regularly scheduled time, 
when an employee is not usually working and when child care is simply not available.  The reasons a parent might have to 
leave a child unattended also include having a child who is too ill to attend group care when no alternative child care is 
available.   

This article argues that the courts are in the best position to narrowly apply this extension of the tort of wrongful 
discharge in violation of the public policy of engaging in mandatory parenting duty on a case by case basis.  In fact, the 
courts have been doing this analysis for quite some time in determining whether or not a claimant is entitled to 
unemployment benefits when her separation from employment arises from a parenting/work conflict.  The courts have been 
determining whether or not employees’ parenting responsibility is “compelling and necessitous.105  Compelling and 
necessitous parenting circumstances are those that would compel a reasonable person to terminate their employment.  Courts 
have found that a parent’s refusal to leave children home alone is a compelling and necessitous circumstance.  The second 
factor courts consider in unemployment cases is whether the employee made a good faith effort to resolve the conflict 
between parenting and work.  The King court considered the availability of suitable childcare, the cost of childcare, and the 
amount of time the employee has to arrange for such care.  If the employee succeeds in showing that her parenting 
responsibility is compelling and necessitous and that she made a good faith effort to resolve the conflict, but was unable to do 
so before she resigned or was terminated, she is awarded unemployment benefits.     

The state legislatures are unlikely to make any substantive changes to at-will employment on behalf of individuals 
who engage in mandatory parenting duty because 1) it would disadvantage the state as a host state for employers, i.e., 
employers may be able to strike a better deal in another state, and 2) employers are better organized at lobbying than 
exhausted working class parents of preschoolers.  

While some of the cases discussed in this article involve fathers, for the most part, parents who engage in mandatory 
parenting duty are mothers.  Mothers of very young children have a very high absence rate.106  Among married mothers, 
11.5% of those whose youngest child was pre-school age (under age 6) were absent from work during an average week.  The   
absence rates were only 6% when the children were aged 6-17.  The same pattern of absences occurs among unmarried 
women with children.  Mothers of preschool-age children are twice as likely as other women to have an absence.   
 



In contrast, fathers have very low absence rates, 3.8% for fathers of pre-schoolers and 3.7 for those with older 
children.  When asked whether the reason for their absence is “own illness” or “other”, the primary reason given by fathers 
for an absence is “own,” while the primary reason given by mothers, is “other.”107  Regardless of the parent’s gender, 
resolving conflicts between work and mandatory parenting duty is gender neutral.  The determination of whether or not the 
parenting duty is mandatory does not rest on whether the father or the mother of the child is involved.108       

If the Seidle, Hundley, Upton, and Lloyd courts had extended the tort of wrongful discharge in violation of the public 
policy requiring mandatory care for children the Seidle and Lloyd cases would have been decided differently.  In Seidle, Ms. 
Seidle, who was home caring for Terrance, her 4 year old son, who was too ill to attend day care because of his ear infection, 
would have succeeded in her claim of wrongful termination in violation of the public policy of caring for children.  The 
doctors in the Seidle case testified about the nature of ear infections and the care required for children who have them.   

[Ear infection is a]. . . "common but serious condition" which "must be treated promptly 
after diagnosis because of its potential to produce sequelae that become or may be fatal." 
. . . the symptoms of otitis media include intermittent or continuous pain and, in children, 
difficulty with sleep and normal childhood activities. . . the patient's progress must be 
carefully observed." . . . "if there is not significant improvement in fever and pain after 
seventy two hours, the patient must be reevaluated to determine whether any secondary 
condition like meningitis is complicating recovery and whether the treatment plan 
requires modification." . . . "persistent monitoring of otitis media in young children is 
highly recommended because of the risks associated with the development of meningitis 
and hearing loss." . . . “keep the child at home if possible, and monitor progress 
persistently until the child is eating, playing and socializing appropriately."  

Seidle v. Provident Mutual Life Insurance, 871 F. Supp. 238, 245 (1994). 
Although Ms. Seidle did not argue for an extension of the tort to her case, its application is justified under the 

mandatory parenting duty analysis.  Given the relatively recent phenomenon of ear infections and the enormity of the 
problem for parents of pre-schoolers, parenting leave under these circumstances is necessary.  It is socially desirable that 
parents take care of sick children so that they do not die or lose their hearing.  It is very difficult to find a child care provider 
who can provide the level of individual care required for this type of illness.  Similar illnesses of short duration but with 
potentially serious consequences for children would also be included under the first prong of the mandatory parenting duty 
exception.  These short-term but potentially serious illnesses, like ear infections are not discussed specifically in Department 
of Labor regulations, and at least one court has found that they are not covered by the FMLA, therefore, a narrow extension 
of the tort is warranted to cover mandatory parenting duty.  Proceeding to the second prong of the analysis is not appropriate 
when parental monitoring is required. 

The Lloyd case would have been decided differently under the second prong of the mandatory parenting duty 
exception.  Lloyd refused to work when he was called in on a Saturday, during a time he was not regularly scheduled to 
work.  Lloyd attempted to find child care but could not find a babysitter to care for his 2 year old son.  Lloyd attempted to 
find child care but could not, and chose to remain at home with his child rather than come into work for 2 hours and leave his 
child at home.109    

The tort of wrongful discharge in violation of the public policy of providing mandatory care for children would not 
have been extended in the Hundley and Upton cases.  Hundley requested two months of leave to care for his children, who 
were not sick, and his wife, who was hospitalized.  There is no evidence in the case that he attempted to find alternative child 
care arrangements.  Since the children were not so ill that they required constant monitoring by a parent for the two months, 
and could have been placed in a group care situation, the requirement of the mandatory parenting public policy that a parent 
use their best efforts to find child care would not have been met.  Likewise, in Upton, the requirement that the child be ill in 
need of parental monitoring and care, and despite best efforts, no alternative child care can be located, is not met.  In Upton, 
Ms. Upton asserted that she could not be a good parent and leave her young child in child care from 8 a.m. until 10 p.m.  Her 
son was not ill, so no special circumstances required her to be with him, outside of her laudable desire to be a good parent.  
She did not argue that no child care could be obtained from 5 p.m. until 10 p.m., just that she, understandably, did not want to 
be absent from her son 14 hours each day.110  A narrow extension of the tort to cover mandatory parenting duty will not cure 
what Joan Williams refers to as the “maternal wall,111” or to paraphrase another author, “parenting, done well, is its own 
glass ceiling.”  
 
 
Conclusion 
 
 

At-will employment distributes the cost/consequences of engaging in mandatory parenting duty on the children.  
Failure to extend the tort to cover mandatory parenting duty means that children will continue to bear the cost/consequences 



in physical abandonment with its attendant risks when they are left alone, including death.  Failure to extend the tort increases 
the likelihood of child abuse when parents, especially parents with fewer financial resources, are fired.   

Ultimately, society bears the costs of children who are abused, regardless of whether the abuse is neglect by an 
absent parent or abuse by a terminated parent, just as society reaps the benefit of children who are raised well.112  A narrow 
extension of the tort will re-distribute the costs of employee absenteeism to the employer.  The actual costs of absenteeism 
that employers will bear should the courts adopt this extension can be estimated by reviewing the US Bureau of Labor 
Statistics.  The data indicates that on any given day 3-7% of a company’s workforce will be absent.  The Research Institute of 
America estimates that a single day’s absence of a clerical worker can cost a company $100 in reduced efficiency, unrealized 
opportunities, and increased supervisory workload.  The cost appears minor in comparison to the long term costs to society of 
child abuse.113  The cost to employers may be more than offset by the benefits of offering a family friendly workplace.  
Employers who provide a family friendly workplace save money because of decreased attrition and absenteeism, and enhance 
their recruitment and productivity.114   

In contrast to allocating this cost to the employer, the current scheme allocates the cost to those least able to bear it.  
When parents choose to leave their children home alone in order to earn a living, support them, and possibly retain welfare 
benefits, some children die.  When parents are fired for missing work, the probability that the children will be abused is 
heightened.  Child abuse and neglect have short-term and long-term costs for society.  The short-term consequences of child 
abuse are behavior problems, including noncompliance, tantrums and aggression, poor peer relationships, social skills 
deficits, less empathy, and poor school adjustment and academic performance.115  The cost for the public school system is 
obvious.  In the long-term, society bears the costs of helping individuals who are less likely to succeed at work, need 
financial support, need more mental health services, are less likely to support their children, are more likely to abuse their 
children, and more likely to be in prison.  While a narrow extension of the tort for wrongful discharge in violation of the 
public policy of providing mandatory care for children will not resolve all terminations of parents that result in child abuse, 
nor will it resolve every parenting/work conflict, it is a small step forward in protecting children. 
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