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Had those who drew and ratified the Due Process Clauses of the Fifth or the Fourteenth 
Amendment known the components of liberty in its manifold possibilities, they might have been 
more specific.  They did not presume to have this insight.  They knew times can blind us to certain 
truths and later generations can see that laws once thought necessary and proper in fact serve only 
to oppress.  As the Constitution endures, persons in every generation can invoke its principles in 
their own search for greater freedom.1

 
I. Introduction 
 
     In the United States, the issue of who should be permitted to marry is not a new question.  Indeed, throughout history, a 
debate has swirled over whether non-Christians, Native Americans, and persons of different races should be permitted to 
marry.2  Currently, the marriage debate focuses on whether gays and lesbians should have a right to marry in the traditional 
sense, namely in the way currently afforded only to heterosexual couples.   
     The constitutional winds that are blowing this debate across the United States flow from a variety of legal fronts—the Due 
Process Clause, the Equal Protection Clause, and the Full Faith and Credit Clause, thereby creating a “perfect storm” of 
constitutional law.  Many states have chosen to step directly into the storm by amending their constitutions to prohibit same-
sex marriage, and other states have attempted to seek shelter from the storm by passing “domestic partner” laws to give 
same-sex couples the “rights and privileges of marriage” without calling the relationship a “marriage.” 
    Because of the fierce, multi-front nature of the same-sex marriage storm, there is no doubt that this issue will blow to the 
steps of the Supreme Court.  The debate belongs in the Supreme Court because same-sex marriage is not an issue that should 
be framed by “religious beliefs, conceptions of right and acceptable behavior, and respect for the traditional family.” 3  
Rather, the issue must be framed by whether it is constitutionally permissible for the majority [to] use the power of the State 
to enforce those views [against same-sex marriage] on the whole society . . .  .”4

     This Article argues that there is no constitutional justification to deny gays and lesbians the right to marry.5  In fact, to the 
contrary, it is a denial of substantive Due Process and Equal Protection to deny same-sex couples the right to enter into a 
legal marriage.  In addition, we will discuss the Full Faith and Credit Clause and its applicability in the discussion of same-
sex marriage.  Next, after providing an analysis of Domestic Partner laws and registries throughout the 50 states, we will 
argue that Domestic Partner laws, while good in theory, are not a constitutional substitute for the right to participate in a 
traditional marriage ceremony.  Furthermore, we will debate the constitutionality of the federal Defense of Marriage Act and 
its state counterparts.  Finally, we will discuss the business implications associated with same-sex marriage. 
 
II. The Lawrence Case  
 
     In 1986, the Supreme Court ruled that a Georgia sodomy statute was constitutional—that it was constitutionally 
permissible to criminalize adult, consensual, homosexual conduct because the Constitution did not recognize a “fundamental 
right” to engage in homosexual sodomy.6  Gays and lesbians have not fared well in other areas of the law either.  Indeed, 
there is no federal protection against sexual orientation discrimination in employment under Title VII of the 1964 Civil 
Rights Act.7  Furthermore, gays and lesbians may be lawfully excluded from the military,8 parades,9 and private groups, such 
as the Boy Scouts.10  
     In 2003, in Lawrence v. Texas, the United States Supreme Court was called upon to determine the constitutionality of a 
Texas sodomy statute.11  Justice Kennedy began the Court’s opinion by stressing that the case was not about homosexual 
sodomy but about liberty and an “autonomy of self that includes freedom of thought, belief, expression, and certain intimate 
conduct.”12  The Court analyzed the Texas statute under the Due Process Clause of the Fourteenth Amendment and, as part of 
that inquiry, was forced to revisit its holding in Bowers v. Hardwick.13  
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     In its opinion, the Court pointed out that, in many opinions, there are “broad statements of the substantive reach of liberty 
under the Due Process Clause . . . .”14  After a discussion of several cases, the Court summarized that, over the past few 
decades, it has upheld the rights of individuals to make “certain decisions about sexual conduct.”15   Moreover, the Court 
stated that “our laws and tradition afford constitutional protection to personal decisions relating to marriage, procreation, 
contraception, family relationships, child rearing, and education.”16  
     From this broad pronouncement, the Court acknowledged that it “fail[ed] to appreciate the extent of the liberty at stake” in 
Bowers.17  Indeed, the Court held that the issue was not whether the “Federal Constitution confers a right upon homosexuals 
to engage in sodomy” but how far states can go in proscribing “the most private human conduct, sexual behavior, and in the 
most private of places, the home.”18  The Court answered this issue by stating  

[i]t suffices for us to acknowledge that adults may choose to enter upon this [homosexual] relationship in 
the confines of their homes and their own private lives and still retain their dignity as free persons.  When 
sexuality finds overt expression in intimate conduct with another person, the conduct can be but one 
element in a personal bond that is more enduring.  The liberty protected by the Constitution allows 
homosexual persons the right to make this choice.19

     In revisiting Bowers, the Court stated that Justice Stevens’ dissent in that case should have been controlling.20  In his 
Bowers dissent, Justice Stevens had written that “[o]ur prior cases make two propositions abundantly clear.  First, the fact 
that a governing majority in a State has traditionally viewed a particular practice as immoral is not a sufficient reason for 
upholding a law prohibiting the practice . . . ”21  Justice Stevens then went on to write that the second “proposition” made 
clear by the case law was that “individual decisions . . . concerning the intimacies of their physical relationship, even when 
not intended to produce offspring, are a form of ‘liberty’ protected by the Due Process Clause of the Fourteenth 
Amendment.”22  Indeed, Justice Stevens had eloquently stated that the “essential ‘liberty’ that animated the development of 
the law in cases like Griswold, Eisenstadt, and Carey surely embraces the right to engage in nonreproductive, sexual conduct 
that others may consider offensive or immoral.”23  According to the majority in Lawrence, the analysis contained in Justice 
Stevens’ dissent should have been controlling in 1986 and is now considered to be the correct view of the “liberty” afforded 
by the Due Process Clause. 
 
III. Due Process Clause, Equal Protection, and Same-Sex Marriage 
 
     The Due Process clauses of the Fifth24 and Fourteenth25 Amendments bar “certain government actions regardless of the 
fairness of the procedures used to implement them.”26  Indeed, the Due Process Clause ensures that “all fundamental rights 
comprised within the term liberty are protected by the Federal Constitution from invasion by the States.”27  On the other 
hand, the Equal Protection Clause requires that no group be denied equal protection of the laws,28 as the “Constitution neither 
knows nor tolerates classes among citizens.” 29   Essentially, this clause is a “’directive that all persons similarly situated 
should be treated alike.”30   
     Although the Due Process Clause and the Equal Protection Clause constrain federal and state action, they are not a 
complete bar to all legislative action.  Indeed, depending on the nature of the right at issue, the courts will apply a particular 
“level of scrutiny” when analyzing a statute.  For example, Due Process prohibits the federal and state governments from 
infringing upon “fundamental” liberties, unless the infringement is “narrowly tailored to serve a compelling state interest.”31   
     The analysis under the Equal Protection Clause is somewhat more complicated.  “Conventional equal protection analysis 
under the Fourteenth Amendment employs three ‘tiers’ of judicial review based upon the nature of the right or the class 
affected.”32  The most exacting analysis, strict scrutiny, is used when a statute “classifies by race, alienage, or national origin” 
or “when state laws impinge on personal rights protected by the Constitution.”33  When a state regulates the exercise of a 
fundamental right, under the strict scrutiny analysis, the state must show that any “classification which serves to penalize the 
exercise of that [fundamental] right” is “necessary to promote a compelling governmental interest.”34  If, however, a 
fundamental right is not at issue but rather a “suspect class,” such as gender, the courts use an “intermediate” level of scrutiny 
and require that the regulation “bear a close and substantial relationship to important governmental objectives.”35   Finally, if 
a “law neither burdens a fundamental right or targets a suspect class, [the Court] will uphold the legislative classification so 
long as it bears a rational relation to a legitimate end.”36   
     The difficult issue with the Equal Protection Clause and same-sex marriage is the level of scrutiny that the Court will use 
to evaluate same-sex marriage bans.  If marriage is a fundamental right, the state must show that same-sex marriage bans are 
narrowly tailored to promote a compelling state interest.  On the other hand, if bans on same-sex marriage are seen as a 
“gender” issue, then states will have to demonstrate that the bans support important interests.  Finally, it is possible that the 
courts will view the issue as one concerning “gay rights” and use a rational basis review.   
     Indeed, in a recent case, Romer v. Evans, the Court, in evaluating an amendment to the Colorado Constitution that 
prohibited the State as a whole from enacting any law that would enable homosexuals to sue for discrimination,37 used a 
“rational basis” review.  Specifically, the Court held that it would uphold the Amendment if “it bears a rational relation to 
some legitimate end.”38  As part of its analysis, the Court found that the Amendment “identifies persons by a single trait and 
then denies them protection across the board.”39  Moreover, the Court reasoned that the Colorado Amendment classified 
“homosexuals not to further a proper legislative end but to make them unequal to everyone else. . . . A State cannot so deem a 

 



class of persons a stranger to its laws.”40  Indeed, the “desire to harm a politically unpopular group cannot constitute a 
legitimate governmental interest.”41  Thus, the law was struck down as it violated the Equal Protection Clause. 
     In a similar fashion, in her concurring opinion in the Lawrence case, Justice O’Connor, used a “more searching form of 
rational basis review” to invalidate the Texas sodomy statute, as it “exhibit[ed] such a desire to harm a politically unpopular 
group.”42   Under this standard, Justice O’Connor found a violation of the Equal Protection Clause.  She noted that the Texas 
sodomy law was “directed toward gay persons as a class.”43  As such, echoing the words of Romer, the Amendment was 
unconstitutional as “[m]oral disapproval of a group cannot be a legitimate governmental interest . . . .”44   
     Notwithstanding the level of scrutiny employed—from strict scrutiny to rational basis—for both a Due Process Clause and 
Equal Protection Clause analysis, the “state interests” asserted to buttress same-sex marriage bans become the focus of the 
analysis.  To set forth such an “important” or even “compelling” state interest argument, States assert that marriage should be 
restricted to opposite-sex couples because marriage is the foundation of procreation and child rearing—tasks suited to 
heterosexuals.  In addition, states assert the need to preserve the concept of “traditional marriage.”  When these arguments—
procreation, childrearing, and the preservation of tradition—are analyzed, however, they do not justify restricting the right to 
marry to heterosexual couples.  To put it differently, these reasons do not amount to important, compelling, or even 
legitimate, state interests that justify the denial of the exercise of a fundamental right to a group on the basis of their sexual 
orientation.  
 

A. Marriage as a Fundamental Right     
 
     Assuming arguendo that marriage is a fundamental right or liberty, states can justify denying the right to homosexuals 
only if the denial is supported by sufficiently important state interests and is closely tailored to effectuate only those 
interests.”45  Perhaps the beauty, or at least the definition of marriage, is in the eyes of the beholder.  One author46 has listed 
the “benefits” of traditional marriage to include:  stability and security for children, encouragement of heterosexuality, 
socialization of adults, promotion of human “flourishing,”47 promotion of gender and class equality, and the promotion of 
economic growth.48  St. Augustine, an early Catholic theologian, wrote that there are three “goods” associated with marriage:  
companionship, fidelity, and lifelong unity.49   
     “[F]or all the joy and solemnity that normally attend a marriage, governing entrance to marriage is a licensing law.”50  A 
legal marriage transforms a relationship between two individuals into a tripartite relationship, namely one that includes the 
state.  Indeed, the state defines the legal parameters of the relationship and sets forth the rights and obligations of each of the 
parties.51  Furthermore, the marriage, once formed, may be terminated only by invoking a formal procedure set up by the 
state.  In addition to formalizing a commitment between two persons, the “benefits accessible only by way of a marriage 
license are enormous, touching nearly every aspect of life and death.”52    
     The Supreme Court has had numerous opportunities over the years to make pronouncements about marriage as an 
institution.  “The leading decision of [the Supreme Court] on the right to marry is Loving v. Virginia.”53  In Loving, an 
interracial couple challenged Virginia’s prohibition on interracial marriage, and the Court held that Virginia’s laws 
“arbitrarily deprived the couple of a fundamental liberty protected by the Due Process Clause, the freedom to marry.”54   
     Many years after Loving, the Supreme Court had occasion to review its marriage decisions in Zablocki v. Redhail.55  In 
Zablocki, a father challenged a state law that prohibited non-custodial parents from marrying unless they could prove that 
they were current on child support obligations for any children of previous marriages and unless they could demonstrate that 
any children of any such prior relationship would not become “public charges.”56  In its opinion, the Court reviewed and 
summarized its past holdings on the nature and character of the right to marry.  Specifically, the Court noted that it had 
classified marriage as “the most important relationship in life,”57 “a central part of the liberty protected by the Due Process 
Clause,”58 and a “personal decision[] protected by the right to privacy.”59  The Court went on to explain that “[i]t is not 
surprising that the decision to marry has been placed on the same level of importance as decisions relating to procreation, 
childbirth, child rearing, and family relationships.”60  In reaching its decision in the case, the Court noted that it was 
“reaffirming the fundamental character of the right to marry,”61 and it invalidated the state law.62  Thus, throughout a long 
strand of decisions, the Court has been quite clear in expressing its view that marriage is a fundamental right. 

 
 B.   Interests Advanced by the States to Support Same-Sex Marriage Bans  
 

1. Procreation 
      
     Those who support restricting the right to marry to heterosexual couples argue that “procreation is marriage’s central 
purpose” and that it is “rational” for a state to “limit marriage to opposite-sex couples who, theoretically, are capable of 
procreation.”63 This argument, however, is easily countered.  Indeed, if procreation was a requirement of marriage, many 
heterosexual couples would be denied the right to marry.  Fertility is not a requirement for a marriage license; nor is 
infertility a ground for divorce.64  Perhaps marriage between heterosexual couples has been viewed as a means to promote 
procreation because, “until very recently unassisted heterosexual relations were the only means short of adoption by which 
children could come into the world, and the absence of widely available and effective contraceptives made the link between 

 



heterosexual sex and procreation very strong indeed.”65   Today, however, there is growing evidence that “increasing 
numbers of same-sex couples are employing increasingly efficient assisted-reproductive techniques to conceive and raise 
children.”66  Indeed, there has been a “gay baby boom” of sorts, “34.3 percent of female same-sex households and 22.3 
percent of male households have children nationwide . . . . These rates are not that much below the national rate for married 
opposite-sex couples of 45.6 percent and of unmarried opposite-sex couples of 43.1 percent.”67

     Even Justice Scalia, in his Lawrence dissent, recognized that procreation is not a legitimate (let alone compelling) state 
interest in support of marriage:  “what justification could there possibly be for denying the full benefits of marriage to 
homosexual couples exercising ‘the liberty protected by the Constitution’?  Surely not the encouragement of procreation, 
since the sterile and the elderly are allowed to marry.”68  Thus, restricting the right to marry to heterosexual couples based 
upon the state’s interest in procreation can not be justified on the basis that it supports a compelling, important, or rational 
state interest in “procreation.” 
 
  2. Child-rearing  
      
     There is no doubt that states have an interest in ensuring that children grow up in stable, loving homes that adequately 
provide for their needs.69  To promote this state interest, states argue that they must restrict the right to marry to opposite-sex 
couples.  However, such a restriction can actually harm children, not help them.  Indeed, the face of the “average” or 
“typical” American family has changed dramatically over the years:  32% of all children live with only one parent;70 it is 
“difficult to speak of an average American family.”71  Thus, the idea that all children are raised by both parents in their home 
at the same time is just not accurate.  The reality is that parents in a same-sex relationship can be every bit as good, or as bad, 
at parenting as parents in an opposite-sex relationship.   
     It should be noted that some may be concerned that children living with gay or lesbian parents will develop a homosexual 
sexual orientation themselves.  Such a fear, however, is not supported by the wealth of research that currently exists and is 
based upon the “incorrect assumption that children develop their own sexual orientation by mimicking their parents.”72  
Furthermore, this fear is belied by the fact that many states permit gays and lesbians to adopt children, namely these states do 
not view the sexual orientation of the adoptive parent in a negative light when considering whether the adoption will be in the 
best interest of the child.73

     Thus, there is no rational or legitimate reason for states to argue that childrearing must be done exclusively by 
heterosexual couples.  “Excluding same-sex couples from civil marriage will not make children of same-sex marriages more 
secure, but it does prevent children of same-sex couples from enjoying the immeasurable advantages that flow from the 
assurance of a ‘stable family structure in which children will be reared, educated, and socialized.’”74  Indeed, [i]f anything, 
the exclusion of same-sex couples from the legal protections incident to marriage exposes their children to the precise risks 
that the State argues the marriage laws are designed to secure against.”75  As such, states cannot justify bans on same-sex 
marriage by arguing that they have a compelling, important, or rational basis for doing so under the guise of “child-rearing.” 
 
  3. The Preservation of Traditional Marriage 
 
     To justify restrictions on the right to marry, states often assert that they have an interest in promoting and preserving 
“traditional marriage.”  Traditional marriage, however, is never defined by the state or by the courts.  Instead, many courts 
just conclude, not explain or analyze, that “[r]estricting marriage to the union of one man and one woman is deeply rooted in 
the [state’s] legal tradition and practice.”76   
     Courts, and litigants arguing to preserve “traditional marriage,” however, should be careful about what they wish for.  
Indeed, traditional marriage included a view of the wife as being unequal to her husband.  Prior to the turn of the 20th 
century, women had no legal right to hold property (even property that she held prior to the marriage) and no legal right to 
custody of her children in the event of a divorce.77  In addition, the law held that married women could not bring charges of 
rape against their husbands since, when a man raped his wife, he was “merely using his property.”78  Such views persisted 
into the 1970’s, even in California, which has a reputation for being a “liberal state:”   

In 1970, California law recognized the husband as the head of the family.  He had the sole power to 
manage the community property, except for the wife's earnings.  A married woman who did not work 
outside the home and who had no separate property could not obtain credit in her own name without her 
husband's consent, even though she owned an undivided one-half interest in the community property.  A 
wife had no clear legal remedies available to her during the marriage to prevent her husband's 
mismanagement of their property, and no clear right even to know the extent or location of the community 
assets.79   

Is this the “traditional” marriage that so many seek to preserve?  Furthermore, as we continue in the third millennium, can 
anyone say that “traditional marriage” really exists? 
 

 



   a. Divorce American Style 
 
     The law giveth and the law taketh away.  Although marriage is seen as a cornerstone of the American way of life, as the 
“foundation of the family and of society, without which there would be neither civilization nor progress,”80 in reality, 
marriages are often something short of a life-long commitment, something short of an enduring bond between two persons.   
For a variety of reasons that are constantly under debate,81 the divorce rate in the United States is quite high.  Recent statistics 
show that, in 2003, there were approximately 7.5 marriages and 3.8 divorces per 1000 people.82  Thus, in 2003, there were 
2,185,500 marriages, and 1,107,320 divorces. 
 
    b. From Fault to No-Fault and Back Again  
 
     As a result of the less-than-lifelong commitment of marriage, just as a state provides for the coming together of a couple 
through marriage, all states also provide detailed statutory schemes for the dissolution of such bonds.  Divorce law, as it 
developed in the 1700s, “was fault based, much like its Protestant counterparts, and was permitted on grounds of adultery, 
desertion (five years), impotence, fraudulent contract, consanguinity, and bigamy.”83  Divorce laws continued to evolve in the 
United States:   

During the first half of the twentieth century, existing grounds were expanded and additional grounds were 
implemented to the fault based regime. For example, cruelty was extended in most states to include mental 
cruelty.  New grounds included nonsupport, insanity, voluntary separation, and incompatibility.  Moreover, 
uncontested cases increased in number.  In general, divorce became increasingly popular in the United 
States, where divorce rates were significantly higher than in Europe.84

     Fault-based divorce statutory schemes began to lose their luster following World War II, and critics of the fault-based 
systems “gained a wider audience (or their voices grew louder).”85  No fault systems became more acceptable for a variety of 
reasons including:  the changed role of women, changed attitudes about premarital sex, dissatisfaction with the cost of fault 
divorce, and a “decreased role for religion in defining the nature and incidents of marriage.”86  Thus, against this backdrop of 
growing dissatisfaction with fault-based divorce, on September 5, 1969, “Governor Ronald Reagan signed the Family Law 
Act of 1969 making California the first no-fault divorce state in the nation.”87  The country as a whole was quick to follow 
California’s lead; “[n]early every state enacted some form of no-fault divorce in the following decade.”88  Thus, in the United 
States, it may take two to get married, but it only takes one to get a divorce. 
     Perhaps because of the no-fault divorce laws, or notwithstanding their existence,89 the high rate of divorce in the United 
States has caused some to comment that the divorce statistics denote a “marital emergency” and a “culture of divorce.”90  In 
response to this situation, many states have proposed several alternatives to the no-fault system.  Thus, many states seek to 
roll back the hands of time and make it more difficult for a couple to divorce.  To justify such a change in their legislative 
schemes, these states point to the myriad of dire statistics of the harm inflicted on ex-spouses and children that may 
associated with divorce.  For example,  

• “Children of divorce are 70 percent more likely to have been expelled or suspended from school . . . .”91 
• “Children from single-parent families score somewhat lower on intelligence tests . . . .”92 
• “Living in a mother-only family decreases a child’s chances of completing high school by over 40 percent 

for whites, and 70 percent for blacks.”93 
• “[C]hildren from divorced families are two to three times as likely to have emotional or behavioral 

problems compared to those who have both their father and mother present.”94 
• “The rate of child poverty is five times higher for children living with single mothers than for children in 

intact families.”95 
• “Divorced women die prematurely at higher rates than married women and are more prone to acute 

conditions such as infections and parasitic diseases, respiratory illnesses, digestive-system illnesses, and 
severe injuries and accidents.”96 

• “The premature death rate from cardiovascular disease for divorced men is twice that of married men.  The 
premature death rates due to pneumonia and suicide for divorced white men are four and seven times, 
respectively, than those of their married counterparts.”97  

Some of the changes proposed to the no-fault systems include the elimination of “irreconcilable differences” as a reason for 
divorce as well as requirements to attend pre-marital counseling as a condition precedent to obtaining a marriage license or 
for parents and children to attend post-marital counseling prior to obtaining the divorce decree.98

 
   c. Covenant Marriages 
 
     In yet another attempt to hold onto the concept of a “traditional marriage,” some states have enacted laws that have 
changed the nature of marriage itself.99  Specifically, “[i]n a recent crusade to protect the integrity of marriage, Louisiana, 
Arizona, and Arkansas have passed laws that are designed to accentuate the lifelong character of marriage by permitting 
parties to enter into what are called ‘covenant’ marriages.”100  A covenant marriage “may be viewed as a premarital contract 

 



that evidences not only the present, mutual intent of the parties to be married, but the common agreement and expectation 
that such a marriage will endure under circumstances which would justify legal termination of other marriages.”101

     To enter into a covenant marriage, the parties must state their intent to do so, receive premarital counseling, and 
acknowledge that they understand the “lifelong” nature of their commitment.102  A couple who has entered into a covenant 
marriage “may not obtain a divorce without consideration of fault.”103  Furthermore, prior to divorcing, the couple must 
receive counseling and live apart for two years.104  Couples may also convert an existing marriage into a covenant 
marriage.105  Proponents of covenant marriages support the concept as a way to strengthen marriage, curb the divorce rates, 
and protect children who would otherwise be the “victims” of divorce.106  Opponents of covenant marriage argue that it is a 
“threat to individual freedom” and may “prolong[] a marriage in which divorce is inevitable . . . [thereby] exacerbate[ing] the 
discord . . . leading to a more contentious divorce and complicated settlement negotiations.”107

     In reality, the cold, hard truth is that a large percentage of couples will divorce, regardless of whether their state employs a 
no-fault divorce statutory system, a fault system, or offers covenant marriages.108  Clearly, the idea of a “traditional marriage” 
reflecting an enduring, harmonious bond is an urban legend.   Same-sex couples will not be the reason that “traditional 
marriage” will change, for “traditional marriage” exists only on television and in the movies.  It does not exist in the vast 
majority of homes.  Thus, states cannot assert the “preservation of traditional marriage” as a compelling, important, or 
rational basis upon which to justify bans on same-sex marriages.      
 
IV. The Case for Flexibility and Evolution of the Law  
 
     Those who argue that the concept of marriage cannot change stand diametrically opposed to one of the cornerstones of 
American jurisprudence, namely the flexibility of the law.  This is not to say that the law can change upon a whim.  Rather, 
the law is meant to evolve over time to complement the country’s growing understanding of freedom and democracy.  Due to 
this evolution of legal theory, we are the beneficiaries of many rights and legal doctrines that did not exist in Colonial times 
or even prior to the 1900s.  Indeed, due to nothing more than the passage of time and the fine-tuning of legal doctrine, we, as 
a country, now accept that Congress is authorized to pass laws governing working conditions and hours in private industry;109 
supporting a person’s right to unionize in the private sector;110 and prohibiting discrimination on the basis of age, race, color, 
national origin, religion, sex, and disability.111  Likewise, in a similar vein, at one time, staunch segregationists in the South 
argued that segregation was moral and that it was authorized, even mandated, by biblical teaching.  However, we, as a 
country, no longer believe that states can, in accord with the Constitution, require that blacks and whites go to different 
schools, eat at separate lunch counters, or ride in separate sections of public transportation.112  In addition, we, as a country, 
have become more “sophisticated” in our assessment of the worth of women.  Thus, to argue that common thought, history, 
or “deep rooted” traditions do not permit the concept of marriage to evolve to include same-sex partners is to embrace a static 
legal philosophy, one out-of-sync with the reality of American jurisprudence.    
     Furthermore, to analyze marriage in a legal or constitutional sense, the concept of a civil marriage should be “divorced” 
from the concept of a religious marriage.  While a “church” marriage and a “civil” marriage may be similar in some respects, 
they are not synonymous, nor should they be.  Churches fashion rules relating to the persons eligible to marry, the function of 
marriage, and the dissolution of marriage according to their own doctrines—doctrines that may not resemble civil law at all.  
Indeed, a state may permit the marriage of a couple whom a church would not marry.  For example, the Catholic Church, 
which views marriage as a sacrament representing the couple’s “participation in Christ’s indissoluble union with the 
Church,” 113 will not permit a person who has procured a civil divorce, but not an annulment, to marry again in the Church.  
Such a person, however, would not be denied the right to marry in a civil ceremony.  In a similar fashion, no state is required 
to recognize a marriage that has been sanctioned by a church but that is against the laws of the state.114  Furthermore, “[n]o 
religious ceremony has ever been required to validate a [state] marriage.”115  Marriage, under the laws of the various states, is 
a “wholly secular institution.”116  Thus, the notion of religion or a conjuring up of some amorphous religious values have no 
place in the discussion of the constitutionality of marriage, including the constitutionality of same-sex marriage.117   
 
V. The States Weigh in on Same Sex Marriage and Civil Unions118

 
     Because of the fierce nature of the constitutional storm of same-sex marriage, many states have stepped into the storm by 
tackling the issues of same-sex marriage, civil unions, domestic partner registries, and domestic partner laws.  What has 
resulted is a patchwork of different laws, a mosaic of the different pronouncements of the state legislatures in their efforts to 
define and articulate their position on gay and lesbian rights. 
 

 A. Vermont and Civil Unions 
 
     In 1999, the Supreme Court of Vermont held that, pursuant to the Vermont State Constitution, same-sex couples could not 
be denied the legal benefits associated with marriage.119  The Court, however, did not mandate that the legislature provide 
these benefits through the granting of marriage licenses.120  In response to this challenge from the Vermont Supreme Court, 
the Vermont Legislature passed a civil union statute.121   

 



     In passing the civil union statute, the Legislature acknowledged that many gay and lesbian couples had “formed lasting, 
committed, caring and faithful relationships with persons of their same sex,” even though they may have faced “numerous 
obstacles and hardships” in the formation and maintenance of those relationships.122  The civil union statute was meant to 
alleviate such hardships and to advance the state’s “interest in promoting stable and lasting families, including families based 
upon a same-sex couple.”123  
     Under this statutory scheme, a “civil union” is formed by two, unrelated persons of the same sex who are not currently a 
party to another civil union or to a marriage.124  The rights, obligations, and benefits associated with a civil union are the 
same as those “granted to spouses in a marriage,”125 including but not limited to the following:  rights regarding rights 
regarding testamentary succession, adoption, workers’ compensation benefits, and victim’s compensation; access to 
insurance coverage, public assistance benefits, family leave benefits, and spousal abuse programs; and a testimonial 
privilege.126  In addition, parties to a civil union are “responsible for the support of one another,”127 and the “law of domestic 
relations, including annulment, separation and divorce, child custody and support, and property division and maintenance” 
apply to civil unions.128  Thus, in Vermont, a civil union is meant to be the “legal equivalent” of marriage—a “separate but 
equal” statutory system meant to mimic the benefits and obligations of marriage for same-sex couples.   Many same-sex 
couples are exercising their rights to form a civil union:  “[n]early 5,700 same-sex couples had entered into Vermont civil 
unions as of June 29, 2003.”129  Moreover, folks are coming from far and wide to participate in these ceremonies, “a 
whopping 85 percent of those who had obtained a Vermont civil union license in the first three years were out-of-staters.”130  
 
 B. Connecticut and Civil Unions 
 
     On April 20, 2005, Connecticut’s governor signed a Civil Union bill into law that goes into effect on October 1, 2005.  
Connecticut’s law permits two same-sex individuals who are not related and who are over the age of 18131 to apply for a civil 
union license.132  Parties to a “civil union shall have all the same benefits, protections and responsibilities under law, whether 
derived from the general statutes, administrative regulations or court rules, policy, common law or any other source of civil 
law, as are granted to spouses in a marriage, which is defined as the union of one man and one woman.”133   
 

C. Massachusetts and the Right to Marry 
 

     On November 18, 2003, the Massachusetts Supreme Court ruled that the State could not, consistent with the 
Massachusetts Constitution, deny same-sex couples the right to marry.134  The Court stayed its opinion for 180 days “to 
permit the Legislature to take such action as it may deem appropriate in light of [the] opinion.”135  While the entry of 
judgment was stayed, the Legislature propounded a question on the Supreme Court, asking whether Senate Bill No. 2175, a 
proposed civil union statute, would be constitutionally sufficient and would comport with the Court’s ruling in Goodridge.136  
In response to this question, the Court recognized that the Legislature intended for the proposed bill to provide “a legal status 
equivalent to marriage.”137  Notwithstanding the fact that the bill would provide gays and lesbians with all of the “same 
benefits, protections, rights and responsibilities under law as are granted to spouses in marriage,” the Massachusetts Supreme 
Court responded that a civil union bill would not be constitutionally sound.   
     Specifically, because the bill retained language stating the Legislature’s intent to “preserve the traditional, historic nature, 
and meaning of the civil institution of civil marriage,”138 the Court held that the bill relegates gays and lesbians to “second-
class status.”139  Thus, the Court answered that bill “maintains an unconstitutional, inferior, and discriminatory status for 
same-sex couples.”140  In sum, the Court held that only “marriage” was equal to marriage for same-sex couples.  
     Thus, on May 17, 2004, the State of Massachusetts began issuing marriage licenses to same-sex couples.  Massachusetts 
joins Canada, Belgium, Zurich, and the Netherlands in legalizing same-sex marriage.141  Furthermore, after the Massachusetts 
Supreme Court’s original decision in November, “officials in San Francisco; New Paltz, N.Y.; and Multnomah County, Ore., 
granted marriage licenses to same-sex couples. Each of those processes has since been interrupted.”142  The marriage law in 
Massachusetts, however, is not without its critics.  In fact, the Legislature started off 2005 with a debate continued from last 
year on a constitutional amendment that would bar same-sex marriage and convert the 5,000 same-sex marriages that have 
already been performed into civil unions.143  Massachusetts lawmakers must “pass the measure a second time, either this year 
or next, before it can reach the statewide ballot in November 2006.”144  Furthermore, many neighboring states are not pleased 
with Massachusetts’ open marital borders:  New Hampshire recently adopted a law that invalidates any marriage performed 
outside of its borders that “does not conform to its definition of marriage as the union of one man and one woman.”145  Thus, 
the issue of same-sex marriage in Massachusetts is far from settled. 
 

D. Domestic Partner Registries and Laws 
 

     There is a substantive difference between Domestic Partner Registries and Domestic Partner Laws.  Domestic Partner 
Registries, at the most, provide the means for gays and lesbians to “register” their partners and then to have those partners 
eligible for certain benefits, such as insurance coverage.  The registries themselves create no rights and, in many instances, 

 



provide nominal benefits at best.  On the other hand, Domestic Partner Laws are statutory schemes that establish and protect 
certain rights for gays and lesbians and their partners.   
 

1.  Domestic Partner Registries 
 

     Domestic Partner Registries permit gays and lesbians to “register” their partners and thereby make the partners eligible for 
certain benefits.  However, there is no uniformity in the benefits that flow from such registration from state to state or from 
county to county.   Indeed, registry in certain counties in Colorado, Florida, Georgia, Hawaii, Illinois, Iowa, Maine, 
Michigan, New York, North Carolina, Oregon, Washington, and Wisconsin, makes domestic partners eligible for health 
insurance coverage146 or grant other nominal benefits such as the right to visit a partner in a hospital.147  On the other hand, 
registry in Hartford County in Connecticut is symbolic only; registry in St. Louis County in Missouri enables the partners 
eligible to visit each other in a county jail;148 and registry in Tucson, Arizona guarantees the partners visitation rights at 
medical centers operating within the city limits.149  Thus, more often than not, Domestic Partner Registries are a means for 
gay and lesbian couples to announce their commitment to the rest of the community; they do not bestow and rights, 
privileges, or obligations.   
 

2. Domestic Partner Laws 
 

     There are two states that provide a comprehensive statutory scheme for domestic partners, California and New Jersey.  In 
essence, these states have provided gays and lesbians with the ability to form a union that is the legal equivalent of marriage, 
namely the ability to form a “civil union” ala Vermont, but without the fanfare or the celebratory requirement.  Indeed, 
perhaps it is the stealth nature of these laws that have garnered them far less attention than was generated in Vermont and 
Connecticut upon the passage of their civil union statutes.  
 
   a. New Jersey 
 
     As of July 10, 2004, “the New Jersey Domestic Partnership Act (the “N.J. Act”) provides same-sex couples (and 
heterosexual couples over the ages of 62) access to certain rights and benefits previously only accorded to married 
couples.”150  In passing the N.J. Act, the Legislature declared that the State intended to “recognize and support the many adult 
individuals in this State who share an important personal, emotional and committed relationship with another adult.”151  The 
Legislature also recognized that “these [same-sex] familial relationships assist the State by establishing a private support 
network for the financial, physical, and emotional health of their participants.”152

     To form a domestic partnership under the N.J. Act, the unrelated parties who are not married or in another partnership and 
who share a common residence and are “otherwise jointly responsible for each other’s common welfare as evidenced by joint 
financial arrangements,”153 must file an Affidavit of Domestic Partnership with the local registrar.154

     Once a domestic partnership is formed, the parties are entitled to “certain rights and benefits that are accorded to married 
couples under the laws of New Jersey.”155  These rights and benefits include the following:  statutory protection against 
discrimination based upon the domestic partner status; “visitation rights for a hospitalized domestic partner and the right to 
make medical or legal decisions for an incapacitated partner;” a personal tax exemption; and the “transfer inheritance tax on 
the same basis as a spouse.”156  The benefits of the N.J. Act, however, “fall[] short of conferring [the full range of] rights now 
enjoyed by marital partners.  For instance, it does not provide for rights of inheritance; it does not provide that support 
obligations continue based the termination of the partnership; and it does not provide that partners are liable to third parties 
for each other’s debts.157   
     To terminate the partnership, the parties must file a termination proceeding and make a showing to the Court that the 
partnership should be dissolved.158  The statute provides that the Court shall terminate the partnership upon a showing of any 
of the following:  that one of the partners has had sexual intercourse with someone other than his or her registered partner; 
that there has been “willful and continued desertion for a period of 12 or more consecutive months;” that there has been 
“extreme cruelty,” drug addition, institutionalization for mental illness for 24 or more consecutive months, separation for 18 
or more consecutive months with no prospect of reconciliation, and/or imprisonment for 18 or more consecutive months.159  
In a similar fashion, opposite-sex couples in New Jersey must make the same showing to the court to dissolve their “bond of 
matrimony.”160  
 

  b. California 
 

     As of January 1, 2005, California’s Domestic Partner Act (the “Act”) went into effect.161  In passing the act, the California 
Legislature declared the following: 

 This act is intended to help California move closer to fulfilling the promises of inalienable rights, liberty, 
and equality contained in Section 1 and 7 of the California Constitution by providing all caring and 
committed couples, regardless of their gender or sexual orientation, the opportunity to obtain essential 

 



rights, protections, and benefits and to assume corresponding responsibilities, obligations, and duties and to 
further the state’s interests in promoting stable and lasting family relationships, and protecting Californians 
from the economic and social consequences of abandonment, separation, the death of loved ones, and other 
life crises.162

In sum, the Act is meant to provide domestic partners with the “legal rights, protections and benefits, as well as all of the 
responsibilities, obligations, and duties to each other, to their children, to third parties and to the state, as the laws of 
California extend to and impose upon spouses.” 
     To form a domestic partnership pursuant to the Act, the parties must be an unrelated, same-sex couple, where both of the 
parties share a common residence, are over the age of 18, and are not already married or in another domestic partnership.163  
The partnership is established as soon as the couple files a Declaration of Domestic Partnership with the Secretary of State.164  
Once formed, the partners have all of the rights and obligations as spouses in a marriage;165 moreover, these obligations, as in 
a marriage, continue post-termination of the partnership.166  To terminate a domestic partnership, the parties, if there are no 
minor children, if the partnership has been formed for less than five years, if the parties have executed a settlement agreement 
regarding property, if the parties waive support, and if there are no outstanding debts, may file a “Notice of Termination of 
Domestic Partnership” that is signed by and agreed to by both parties.167  If the previously mentioned conditions are not met, 
then, to terminate their partnership, the parties must file a dissolution petition and follow the procedures set up to terminate a 
marriage.168

     Almost immediately after California’s Domestic Partner law went into effect, it was challenged as being in violation of 
California’s Proposition 22, a voter-initiative statute which succeeded in defining marriage in the State Family Code as being 
a union between a man and a woman.169   The Sacramento County Superior Court judge, Loren McMaster, who heard the 
case held that the Domestic Partner law was indeed constitutional.170  After he issued his ruling, he became the subject of a 
judicial recall campaign by the Campaign for California Families, an organization upset with the Judge’s ruling.171  Recently, 
the case was decided by the Third District Court of Appeals which upheld McMaster’s ruling that the Domestic Partner law is 
constitutional, finding that the law does not bestow “marital benefits” on same-sex partners, as they are not permitted to file 
joint state tax returns nor are the partnerships recognized outside of California.172  The decision regarding the Domestic 
Partner law is likely to be appealed to the California Supreme Court.    
     On a related note, California’s Proposition 22 is itself being challenged—it was recently annulled by a San Francisco 
Superior Court judge who held that “same-sex marriage cannot be prohibited solely because California has always done so 
before.”173  The decision will be appealed and could likely lead to additional legislative action by State lawmakers or other 
political groups.174  Indeed, there are many groups who are currently working to amend the State Constitution, via a popular 
vote to take place in as early as 2006, to prohibit same-sex marriage.175  On the other hand, many state lawmakers seek to 
pass a law to permit same-sex marriage, ala Massachusetts. 176  The fight in California, on both sides of the issue, is far from 
settled.   
 
VI. Defense of Marriage Acts & Article IV of the United States Constitution 
 

A. Defense of Marriage Acts  
 

     In 1996, Congress passed the federal Defense of Marriage Act (“DOMA”).  In Section one of the DOMA, a “marriage,” 
for purposes of federal law, is defined as “a legal union between one man and one woman.”177  In Section two, states are told 
that they shall not be “required to give effect to any public act, record, or judicial proceeding of any other State . . . respecting 
a relationship between persons of the same sex . . . .”178

     Following the lead of the federal government, since 1996, 40 states have passed laws or amended their constitutions to 
prohibit recognition of same-sex marriages and/or to “define” marriage as an act that can only occur between one man and 
one woman.179    Eleven of these state constitutional bans, including bans in Arkansas, Georgia, Kentucky, Michigan, 
Mississippi, Montana, North Dakota, Oklahoma, Ohio, Oregon, and Utah, were passed by voters in November 2004.180  
Furthermore, in the next year, it is expected that voters in Alabama, Indiana, South Dakota, Tennesee, Virginia, and 
Wisconsin will consider ballot initiatives to amend their state constitutions to ban same-sex marriage.181

 
 B. The Full Faith and Credit Clause 
 
     The Full Faith and Credit Clause182 “is a ‘nationally unifying force’ which is designed to make the several states ‘integral 
parts of a single nation.’”183  Because, by virtue of our federalist system, states become part of a larger whole, many of their 
“local policies” must “give way.”184  That is the “price” of being a member state in the federal union.185  An interesting issue 
arises in association with the federal DOMA and its state counterparts, namely how are these statutes impacted, if at all, by 
the Full Faith and Credit Clause?  Resolution of this issue requires an analysis of the judicial and statutory treatment of 
marriage and divorce—the former involves “choice of law issues and the latter . . . full faith and credit.”186

     In general, a judgment of a state court, when the court had both subject matter and personal jurisdiction, is entitled to “‘not 
some, but full’ faith and credit from sister states.”187  Giving full faith to pronouncements of divorce is especially important, 

 



as divorce “is of concern not merely to the immediate parties.  It affects personal rights . . . . It creates a new status . . . . ”188  
When the validity of an entry of divorce is questioned, the only inquiry that a sister state can make is to determine whether or 
not the court issuing the judgment had jurisdiction.189   
     In contrast, statutes are treated differently under the Full Faith and Credit Clause.  Specifically, the issue of whether 
marriages are valid across state lines is a choice-of-law issue.  Indeed, the Supreme Court has held that marriages “not 
polygamous or incestuous, or otherwise declared void by statute, will, if valid by the law of the State where entered into, be 
recognized as valid in every other jurisdiction.”190  There is no legal dilemma where a couple is domiciled and married in one 
state.  The situation is less clear, however, when couples move and/or are married across state lines.   
     For example, imagine a couple who is domiciled in State A but who get married in State B, and the laws regarding the 
validity of marriage differs from State A to State B (“Marriage I”).191  In the example of Marriage I, even if the laws of State 
B had been complied with, the couple, when they return to their domicile in State A, will not have their marriage recognized, 
as the marriage violates the “strong public policy” of State A, which “had the most significant relationship to the spouses and 
the marriage at the time of the marriage,” even though the marriage was celebrated in another jurisdiction.192

     In contrast, imagine a couple who is domiciled and married in State C.  They live in State C for many years and then 
decide to move to State D.  State D would not have permitted the couple to marry (assume the couple are too closely related 
for State D’s consanguinity limitations).  However, State D must recognize the marriage, notwithstanding its own laws and 
public policy.193  Thus, a state may impose its own laws and policies on those who are domiciled within the state.  However, 
those laws only have a territorial effect—a state may not refuse to recognize a marriage, validly celebrated in another state by 
persons domiciled in that other state, when those persons move into the more restrictive jurisdiction.  Under this view, same-
sex couples who are domiciled in Massachusetts, who marry in Massachusetts, and then, after a period of time, move to 
another state, should have their marriages recognized in their new home state. 
     Some might argue, however, that the settled choice-of-law rules discussed above have been altered by the DOMA, 
namely, that by passing the DOMA, Congress altered the choice-of-law rules to permit states to refuse to recognize valid 
marriages that have been celebrated outside of the state’s borders.194  This view of the DOMA would imply that Congress 
narrowed the scope of the Full Faith and Credit Clause to permit states to ignore certain “public acts” of sister states.  
However, the DOMA contains no statements about choice-of-law issues.  Indeed, “an examination of the language of the 
DOMA reveals that no choice-of-law rules are even suggested.”195

     Assuming arguendo that Congress meant to alter settled choice-of-law rules to permit states to refuse to recognize same-
sex marriages that are valid in the state in which the marriage was performed, the “Supreme Court has suggested that a 
choice-of-law rule which grossly upsets settled expectations may violate Due Process.”196  There is little doubt that a 
heterosexual couple married in accordance with the laws of their state expect that their marriage will follow them should they 
decide to move at a later date.197  Thus, to deny same-sex couples this expectation violates Due Process and Equal Protection. 
     Indeed, with same-sex marriage, the analysis does not involve choice-of-law or Full Faith and Credit issues, but instead 
involves a substantive Due Process and Equal Protection analysis.  On this point, the Loving198 case is instructive.  In Loving, 
Richard Loving, a white man domiciled in Virginia, was married in the District of Columbia to an African-American woman, 
Mildred Jeter.199  This marriage was valid in D.C., but not in Virginia.  The Court did not decide Loving based upon the Full 
Faith and Credit Clause, but on the Equal Protection and Due Process Clauses, namely it had to determine whether a state 
could deny the right to marry based upon race.200  “Had it been constitutional for Virginia to have prohibited interracial 
marriages, it would also have been constitutional for the state not to have recognized a marriage of one of its domiciliaries, 
void in the domicile, which was recognized elsewhere in the United States.”201  Arguably, in Loving, the Court would have 
framed its analysis in Due Process and Equal Protection terms even if the case had involved a couple domiciled and married 
in D.C. who then moved to Virginia.   
     In sum, an analysis of the Full Faith and Credit Clause is not applicable to the federal DOMA, its state counterparts, or to 
same-sex marriage in general.  Indeed, it is not applicable because state bans that prohibit same-sex marriage are not 
constitutional, even if those state bans allegedly reflect the state’s idea of morality, public policy, or the general will.  As 
such, they may not be used to justify non-recognition of an out-of-state same-sex marriage.  Unconstitutional laws are not 
entitled to “Full Faith or Credit” under the Constitution, no matter how broadly or narrowly that Clause is interpreted. 
 
VII. Civil Unions are Not an Adequate Substitute for the Right to Marry 
 
     As discussed above, Vermont, Connecticut, New Jersey, and California have adopted statutory schemes aimed at 
providing same-sex couples with the ability to form relationships that are the equivalent, or near-equivalent, of marriage.  In 
passing these acts, the legislatures have found that there is a strong interest in protecting and promoting stability in same-sex 
relationships.202  While these laws are well-intentioned and, perhaps, a “good start,” they are not constitutional substitutes for 
the right to marry.  Indeed, these laws, while they may provide many of the concrete benefits of an opposite-sex marriage, 
deny same-sex couples the “intangible” benefits associated with marriage, namely the “security, safe haven, and connection 
[with another] that express our common humanity . . . .”203  As such, by excluding gays and lesbians from the persons who 
are eligible to marry, they are relegated to a “second-class status,” and a “stigma of exclusion,” prohibited by the Due Process 
and Equal Protection Clauses of the United States Constitution,204 is “foster[ed] and maintain[ed].”205

 



     Many have argued that the civil union and domestic partner statutory schemes are akin to the “separate but equal” systems 
associated with racial segregation.206  Indeed, the parallels are there.  By fashioning a separate legal system by which to 
formalize their unions, gays and lesbians are told that they are “inferior”207 as compared to heterosexuals; this “badge of 
inferiority” or “message of humiliation”208 has a “detrimental effect,” the impact of which is “greater when it has the sanction 
of the law.”209    
     In sum, the denial of the right to marry is not ameliorated by providing gays and lesbians with a parallel statutory scheme, 
namely civil unions or domestic partnerships.  Indeed, the debate over “civil unions” versus “marriage” is not a “squabble 
over [a] name,”210 but the embodiment of the constitutional dilemma associated with the denial of a fundamental right.   
 
VIII. Business Implications of Same-Sex Marriage 
 
     “Same-sex marriage may seem revolutionary, but for American business, the idea truly is evolutionary.”211  As our 
nation’s political and religious leaders debate the moral and constitutional aspects of same-sex marriage, human resource 
directors and employers are left struggling with a more practical question:  what to do if an employee in a same-sex 
relationship presents a marriage certificate and demands to be granted the benefits, rights and privileges accorded to an 
opposite-sex couple?  This portion of the article will discuss relevant federal and state statutes as they relate to same-sex 
marriage and the impact the extension of the right to marry might have on businesses. 
     According to the U.S. Census Bureau 2000, there are at least 105.5 million households in the United States, of which 52 
percent were maintained by married couples (54.5 million).212  There were 5.5 million couples who self-identified themselves 
as living together but who were not married (up from 1990’s 3.2 million).213  While a majority of those unmarried-partner 
relationships had partners of the opposite sex (4.9 million), approximately 1 in 9 (594,000) had partners of the same sex.214   
     Putting this into perspective, if the nearly 600,000 same-sex couples that identified themselves in the census were to 
legally marry tomorrow, they would make up fewer than one in 100 married couples in the United States.215  Such 
households raising children under the age 18 number 150,000.216  In essence, then, there are at least 1.3 million people that 
are direct stakeholders in the gay marriage controversy.  These are not “new” people; these are individuals whose lives are 
impacted every day by the lack of a recognizable status. 
     Civil marriage is an institution that has been built into the laws and customs of our country on many levels.217  When two 
people marry, they agree, in a contractual sense, to a powerful set of obligations and are bestowed certain rights that have 
economic implications on every aspect of their lives.218  When denied the right to marry, same-sex couples are also denied 
access to these obligations and rights.  Married couples receive 1,049 distinct rights, benefits and responsibilities under 
federal law alone.219  Same-sex couples get zero. Under state law, relatively few employers are required to provide equal 
benefits for same-sex partners and spouses, so same-sex couples are at an even larger disadvantage.   
     Because the current state of the law does not provide for universal recognition or protections for gay couples, the 
challenge for them is to find other means of establishing and protecting their rights vis-à-vis their relationships.  Part of that 
strategy involves using private contracts to address such issues as parental, property, and inheritance rights.220  Drafting 
contracts, however, is not an airtight solution.  Before such agreements may be written, same-sex couples need to determine 
whether such a contract will be recognized by the couple’s home state.221  Several states, including Georgia, Illinois, and 
Ohio still have case law that invalidates contracts in which the consideration is the person’s sex.222  Additionally, many 
benefits of marriage, such as employer medical benefits, pensions, and tax deductions simply cannot be gained by private 
contract.223  Pending legislation, court decisions,224 and constitutional amendments have made drafting such documents 
difficult—the rules are constantly changing.225

     With marriage licenses available to same-sex couples in Massachusetts, the definition of “spouse” has changed.  From an 
employer’s standpoint, how does that impact eligibility for “spousal” benefits?226  How does this impact compliance with 
federal employment or welfare statutes?  How do payroll systems adjust to treat same-sex spouses as “spouses” on the state 
level,227 yet leave them as “unmarried” on the federal level under the DOMA?228

     Transferring employees to or from different states has now become more complicated.229  Truly, in our global economy 
the workforce of multi-state or multi-national corporations may spread from jurisdiction to jurisdiction – from domestic 
partner states to common law marriage states, from nation-states that fully endorse same-sex benefits230 to the State of 
Virginia whose laws explicitly prohibit companies from providing such benefits, regardless of where the marriage was 
performed or recognized.231  Such complexity of compliance is causing employers to reevaluate their existing policies as they 
relate to employee health packages, access to leave programs, retirement and survivor policies to remain within legal 
constraints.232  The following sections discuss exactly those issues. 
 
  A. Employee Health Insurance  
 
     In general, employers are not required by law to provide health benefits to employees, much less to employees’ spouses.  
When such benefits are offered,233 employees’ “marital spouses” and children may be covered as well.  Employees often 
prefer to receive part of their compensation in the form of benefits, in part, because they are not required to pay income tax 
on such benefits.234  Likewise, benefits for “marital spouses” are “tax-free.”  Although currently employees in same-sex 

 



relationships may be offered the ability to cover their partners, the benefits provided are not the same as benefits provided to 
marital “spouses.”  For instance, employees whose domestic partners are covered by employer health insurance plans are 
required to pay income taxes on the employer contribution for the coverage.235  After the Goodridge decision, Massachusetts 
employers in particular were looking at their benefit plans and employment practices, reviewing their definitions of “spouse,” 
“marriage,” and “domestic partner” and how they were used for non-ERISA benefits.236  Fully-insured plans such as group 
medical, dental, life and disability plans that extend insurance coverage to spouses will most likely need to be provided to 
same-sex spouses.  Additional perks, such as relocation packages for example, should follow suit simply to avoid allegations 
of discrimination. 
     A major concern for employers in offering health benefits is quite simply, cost.237 The rate of growth for health care 
premiums continues to grow, although by a somewhat slower pace over the past one year.  In 2004, the percentage of all 
workers receiving health coverage from their employer fell from 65% in 2001 to 61%.238   
     Two factors drive the cost issue:  (1) how many new enrollees the plan can expect to receive during a particular time 
period; and (2) what risks are likely to be associated with those individuals.  What effect would legalizing same-sex marriage 
have on health care costs looking at these two factors?  In a 2000 study of domestic partner benefit plans, Hewitt Associates 
found that on average only 1.2 percent of eligible employees offered domestic partner health plans actually elected to take 
it.239  Using the most recent Census 2000 statistics and 2003 Employer Health Benefits survey information, one study showed 
that, at most, 190,000 businesses out of the approximately 2.9 million U.S. firms that provide health benefits would 
experience the health plan enrollment of a new spouse.240  In a large company with one thousand employers, that translates 
into seven employees with new spouses to cover.241  The vast majority of small businesses (0-19) will see no changes in costs 
at all.242  Indeed, some studies have shown that, in fact, more than 96 percent of firms would face no additional costs for 
healthcare benefits if they were to offer same-sex benefits because not all gay and lesbian employees in same-sex 
relationships would choose to marry their partners (if the option were legal).243

     Further, Hewitt found that employers are no more at risk when adding domestic partners than they are for adding 
opposite-sex spouses.244  Studies reflect that the employees eligible for domestic partner plans tend to be younger and as a 
result, healthy.  Enrollment in such plans is also low because most often domestic partners already have coverage through 
their own employers.245  Finally, same-sex domestic partners have a very low risk of pregnancy which offsets any increased 
risk of AIDS.246  Recent studies show that it costs a company about 1 percent of its overall health insurance costs to add 
same-sex domestic partners.247   
     Although the Presidential election intensified the gay marriage debate, it did not spark an outcry from employees for 
same-sex benefits.  In fact, only 15% of HR managers polled for the Society for Human Resource Management said inquiries 
about same-sex benefits increased in the six months prior to the election.248  By comparison, 20% noted an increase in the 
number of inquiries regarding opposite-sex domestic partner benefit plans.249

     Interestingly, although they have no legal obligation and in spite of rising insurance costs, thousands of employers have 
voluntarily decided to offer spousal benefits to the same-sex partners of employees.250  This movement seems to stem directly 
from the desire to attract a diverse, quality workforce251 that stays put.252   Indeed, in 1982, the Village Voice, a New York 
City weekly, became the first U.S. employer to offer domestic partner benefits to its gay and lesbian employees.253  In 1992, 
Lotus Development Corporation, now a division of IBM, became the first publicly traded company to offer such benefits.254  
From August 1999 to August 2001, the number of employers providing domestic partner benefits doubled—from 2,856 
employers to 4,285.255  In addition, continuing their recognition of issues facing gay and lesbian employees, currently more 
than 83 percent of the Fortune 500 companies include sexual orientation in their non-discrimination policies and 54 include 
gender identity.256   
     Although health benefit coverage is an expensive perk (regardless of the sexual orientation of the employee), it makes 
good business sense that an employer continue to be offer such benefits and do so without bias.  Competitive employers 
know that quality employees are attracted to positions that offer health benefits and other perks.257  Employee morale and 
productivity increase when they believe their services are valued resulting in lower turnover.258  Employee retention is an 
important economic consideration for employers, as some studies have estimated the cost of recruiting a new employee to be 
as high as $75,000.259  
 
 B.  Family Medical Leave Act  
 
     The Family and Medical Leave Act (FMLA)260 was enacted in 1993 with the purpose of protecting employees261 who 
need time off from work for family or medical reasons.  Generally, the FMLA requires employers who have fifty or more 
employees262 to provide employees with up to twelve weeks of family or medical leave during any twelve-month period.263  
Such leave is generally granted without compensation.264  Medical or family leave is mandated for the following reasons: for 
the birth of a son or daughter of the employee; for the adoption or foster care of a son or daughter; in order to care for the 
spouse, or a son, daughter, or parent, of the employee, if such spouse, son, daughter, or parent has a serious health condition; 
or because of a serious health condition that makes the employee unable to perform the functions of the position of the 
employee.265  
 

 



     Since 1993, over 35 million employees have taken leave under the Act.266  Almost 41 million Americans are not covered 
by the Family and Medical Leave Act simply because they work for private employers not covered by the Act—this amounts 
to more than 40 percent of the private sector workforce nationwide.267   Perhaps not surprisingly, this statute could have 
tremendous implications for businesses should same-sex marriage be legalized and/or the definition of “spouse” changed.  
Arguably, costs would go up.  One study revealed that complying with the FMLA cost employers $21 billion in 2004.268  
Currently, the Department of Labor’s FMLA regulations provide that “spouse” means a “husband or wife as defined or 
recognized under State law for purposes of marriage in the State where the employee resides.”269  Thus, in a state that 
recognizes same-sex marriage, a gay or lesbian employee would be able to take FMLA leave to care for his or her same-sex 
spouse.  It is possible, however, that the DOMA could trump this regulatory definition in states where it has been enacted.270   
Many employers have leave of absence policies that track FMLA requirements without expressly limiting their scope to that 
of the FMLA.  While it appears the FMLA encourages employers to provide more generous leave plans, there may be 
unintentional consequences.  For example, an employee who takes leave to care for a same-sex partner under his or her 
employer’s generous personal leave policy for twelve weeks would remain entitled to take up to another twelve weeks of 
leave during the same year under the FMLA for another reason since the same-sex partner would not “count” as the 
employee’s FMLA leave entitlement under federal law.  The statute is clear that an employee’s usage of FMLA leave cannot 
result in the loss of any employment benefit271 that the employee earned or was entitled to before using FMLA leave.272  
Finally, although an employer must “approve” of the leave, it is unlawful for any employer to interfere with, restrain, or deny 
the exercise of any right provided by FMLA.273  
 
 C. ERISA. 
 
     Under the Employee Retirement Income Security Act of 1974 (ERISA),274 employers are not required to offer employee 
benefits. If an employer chooses to provide benefits, it is generally free to define who is entitled to benefits under an 
employee benefit plan - employees, their dependents, spouse and other beneficiaries.  Employers may elect to provide 
benefits to same-sex spouses or domestic partners, but they are not required to do so under ERISA.   Because ERISA 
generally preempts state laws affecting employee benefits, employers who choose to limit spousal benefits to traditional 
opposite-sex spouses should be able to do so under prevailing law. This will be true even in jurisdictions like Massachusetts 
and Vermont that recognize same-sex marriages or civil unions. Claims that a traditional opposite-sex spouse-only provision 
would violate state laws prohibiting discrimination based upon marital status or sexual orientation would arguably be 
preempted by ERISA to the extent that the employee seeks benefits under an ERISA-covered plan.  Employers who limit 
benefits to opposite-sex couples still risk litigation in those jurisdictions that prohibit discrimination based on sexual 
preference (or arguably marital status), however.275

     There are also limits to ERISA's preemption of state law.  In particular, employee benefit plans maintained by a 
governmental or church employer normally fall outside of ERISA entirely.276  Moreover, ERISA does not preempt state laws 
that "regulate insurance."277  Health insurance policies issued in Massachusetts, for example, as well as state-regulated health 
maintenance organizations (HMOs), will not be permitted by Massachusetts law to distinguish between same-sex and 
opposite-sex partners in providing coverage or underwriting risk in that state.  State insurance laws may impact who an 
insured medical plan (or plan option) must cover. 
     Recently, the Supreme Court held, for a law to “regulate insurance,” it “must specifically be directed toward entities 
engaged in insurance” and “must substantially affect the risk pooling arrangement between the insurer and the  
insured.” 278  If courts were to find that Massachusetts insurance law regarding same-sex spouses “regulates insurance,” then 
ERISA would not preempt the Massachusetts law, and employers with insured employee benefit plans could be required to 
cover same-sex spouses.   
     Finally, not all employee benefits are governed by ERISA. For example, paid time off arrangements, adoption assistance 
programs, educational assistance programs and uninsured short-term disability plans generally are not governed by ERISA.  
In these situations, state and local laws will not be preempted, and employers will be subject to state and local coverage 
requirements.  Employers would need to treat same-sex spouses the same as they do opposite-sex spouses for purposes of 
these types of benefits.  
     ERISA requires that employers abide by the terms of their employee benefit plan documents.  Thus, the plan document’s 
definition will be critical to determining who is eligible for spousal or dependent benefits under the plan.  Many plans define 
“spouse” by reference to state law.  For multi-jurisdictional corporations, one plan will not “fit” all. 
 
 D. Workers’ Compensation and Social Security Survivor Benefits 
 
     Employers are required by law to provide a workplace that is “free from recognized hazards that are causing or likely to 
cause death or serious physical harm.”279  While the Federal Occupational Safety and Health Act insists upon workplace 
safety, employees who are injured or disabled on the job while within the scope of employment file are provided with fixed 
monetary awards based on state Workers’ Compensation laws.  Workers’ Compensation statutes ensure that employees 
injured on the job are rightfully compensated while eliminating the need for litigating against their employers.  Any monetary 

 



payment associated with a workplace injury goes directly to the injured or disabled employee, not to the employee’s spouse 
(regardless of how “spouse” is defined).   
     In addition to state statutory schemes, there are federal worker’s compensation statutes, such as the Federal Employment 
Compensation Act, which provides compensation to non-military, federal employees who are injured or disabled on the 
job.280  Railroad employees likewise have their own version of a federal workman’s compensation statute under The Federal 
Employment Liability Act (FELA).281  As with state workers’ compensation statutes, monetary awards are made directly to 
employees, not to their spouses.   
     The only true issue that arises in Workers’ Compensation or Social Security cases relevant to same-sex marriage would be 
in determining the “rightful survivor” that would receive a deceased employee’s benefits.  Again, “spouse” is defined as 
“husband” or “wife.”  This inequity would most definitely impact the domestic partner and/or any children in the household 
more than it would impact business per se.282  For Workers’ Compensation Survivor Benefits, it is prudent to recall that such 
issues only arise when an employee is fatally injured on the job which is not often.  The U.S. Department of Labor recorded 
5,559 fatal work injuries in the United States for the year 2003.283  Essentially, this is 4 fatalities per 100,000 workers. 284

 
 E. Positive Business Impacts 
 
     While the moral debates continue, creative business minds pondered how they could “cash in” on this “new market”285 
and whether in fact, allowing same-sex marriages would have a positive impact on the economy.   In May, a UCLA Law 
School study actually found that same-sex marriages would result in gains to California’s state budget of $22.5 to $25.2 
million a year.286  The California study also predicted increases in tourism dollars and tax revenues--$100 million per year in 
increased business revenues and $10 million in sales tax.  Similar findings have resulted from studies of same-sex marriage in 
New Jersey, Vermont, and Connecticut.287   
     The rush to marry in Massachusetts may provide various business sectors with some indication of what may lie ahead 
should same-sex marriage be held constitutional on a nationwide basis.  During the six-month period prior to same-sex 
marriage becoming legal, Provincetown, Massachusetts, (boasting a record 13.2% of households whose occupants were 
unmarried partners of the same sex) welcomed several new businesses:  two new florists, a videographer, and wedding 
planners.288  In addition, catering businesses expanded; buildings were painted; and even the local museum was spruced up 
for marketing itself as a spot for wedding receptions.289  While Provincetown has been a summer destination spot for gays 
since the 1960’s, after the Supreme Judicial Court ruling, townspeople were looking at an increased business lasting well into 
October.290   
     Clearly, legalizing same-sex marriages could bring a tremendous windfall to the wedding and tourism industries.291   
Canada’s gay-friendly atmosphere is estimating that their “new international image” could draw more than $1 billion over the 
next three years,292 using Toronto, Montreal and Vancouver as a basis for projection.293  Forbes Magazine estimates that if the 
same-sex marriage laws were changed, gay couples currently living together would “collectively spend over $16.8 billion” on 
wedding-related expenses.294

     Entrepreneurial thinking has led to gay television programming and it is certain that advertising dollars will follow.  A 
Los-Angeles-based cable TV channel called here!, specializing in gay programming, announced that it totaled $15 million in 
the first year and it is spending $50 million this year on original programming and on obtaining rights to run films and special 
series.  Time Warner Cable in New York City, Los Angeles, Boston, Milwaukee and San Antonio began carrying here! 
programming late last year as a non-subscription video-on-demand for $3.95 per three-hour viewing.  Cablevision Systems 
Corporation began giving its digital customers monthly subscriptions to here! for $6.95.295  If the national trend of affection 
for reality shows holds true, then gay customers can look forward to the planned series of reality shows “focusing on gay 
cops in New York, gay ocean-liner cruises and dream weddings for gay couples.”296

 
IX. Conclusion 
 
     Each state has an interest in promoting stable unions between two persons through civil marriage.  However, there is no 
rational reason to deny same-sex couples the right to marry.  States must recognize that they should support a same-sex 
marriage for the same reasons that they support opposite-sex marriages—because they want to promote stable, healthy 
relationships between adults for the benefit of society in general.  Such a goal is not dependent on the genders of the parties 
in the relationship. 
     There is no doubt that the Supreme Court will soon address the issue of same-sex marriage.  Indeed, same-sex marriage is 
the perfect storm of constitutional law—it encompasses Due Process, Equal Protection, and the Full Faith and Credit Clause.  
These strong, and varied constitutional winds will blow this issue to the steps of the Supreme Court.  Thus, the question is not 
“if” the Supreme Court will take up this issue, but “when.”  When the Court does “consider[] this question, then, [the 
Justices] must never forget that it is a constitution [they] are expounding.” 297  As such, the hope is that the Court will  

 



interpret the Constitution in a way that provides Due Process and Equal protection for all, regardless of sexual orientation.   
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