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At midnight on September 21, 1996, President Clinton quietly and without fanfare signed the Defense of Marriage 

Act (DOMA) into law.1  DOMA has two provisions.  The first defines "marriage" and "spouse" for the purpose of all acts, 
rulings, regulations, or interpretations of administrative bureaus and agencies of the United States.2  "Marriage" is defined as 
a "legal union between one man and one woman as husband and wife," and "spouse" refers only to a person of the opposite 
sex who is a husband or wife."3  The second provision permits states to give no recognition of same sex marriages authorized 
by other states.4  Since DOMA became law, thirty-eight states have enacted legislation, modeled after DOMA, mandating (1) 
that only a female may marry a male and only a male may marry a female, and (2) that a marriage between two persons of the 
same gender is void.5  By creating classifications permitting some and prohibiting others from marrying, these statutes 
deprive the latter of a fundamental right and set the stage for constitutional challenges under the Equal Protection Clause of 
the Fourteenth Amendment of the United States Constitution. 

The purpose of this article is to demonstrate that denying individuals the right to enter same-sex marriages violates 
the Equal Protection Clause of the Fourteenth Amendment of the United States Constitution.  More particularly, this article 
argues that statutes restricting marriage to a man and a woman create a legal classification that disadvantages men and 
women who want to enter into same-sex marriages, by denying them the fundamental right to marry without any rational 
basis for the restriction. 

Part I of this article will examine the protection provided by the Equal Protection Clause of the Fourteenth 
Amendment.  Part II of this article will explore United States Supreme Court decisions that invalidate classifications on the 
basis of sex or gender under the Equal Protection Clause.  Part III will examine United States Supreme Court decisions that 
invalidated classifications on the basis of sexual orientation.  Part IV will examine the right to marriage as a fundamental 
right protected by the Constitution of the United States.  Part V will examine the justifications advanced for limiting marriage 
to same-sex couples to ascertain whether there is any basis for restricting marriage to a man and a woman under the Equal 
Protection Clause.  Part VI will ascertain whether the prohibition against same-sex marriages can be sustained under any of 
the Equal Protection Clause tests. 

 
I. Safeguards provided by Equal Protection Clause 
 

Statutory classifications that adversely affect certain classes of individuals or fundamental interests are examined 
under the Equal Protection Clause6 to make sure that all persons similarly situated are treated alike,7 i.e., the classification is  
not based on an impermissible purpose or used capriciously to burden a particular group of individuals.8   

Classifications that impair or jeopardize fundamental rights are accorded the highest level of protection under the 
Equal Protection Clause.  In such instances, the judiciary utilizes "heightened scrutiny" to make sure the classification is 
supported by an important government interest and is closely tailored to advance those interests only.9   

Similarly, heightened scrutiny is applied to certain adversely affected groups.10  The highest level of protection is 
given to a "suspect" class, which has been defined as a discrete and insular group of individuals,11 whose central, stigmatizing 
characteristic cannot easily be controlled.12  If a statutory classification disadvantages members of a suspect class, the statute 
will be examined with strict scrutiny to make sure the classification is narrowly tailored and supported by a compelling 
interest.13  Classifications included in the suspect class are those defined by race,14 nationality,15 religion,16 and alienage.17

Intermediate protection is given to a "quasi-suspect" class, which shares the characteristics of the suspect class but to 
a less extensive degree.18  If a statutory classification disadvantages members of a quasi-suspect class, the statute will be 
examined to make sure it serves an important government objective and is substantially related to achievement of those 
objectives.19  Classifications included in the quasi-suspect class are those defined by sex or gender20 and being born out of 
wedlock.21

The lowest level of protection is given to classifications that do not affect fundamental interests of suspect or quasi-
suspect classes, but treat persons similarly situated differently.22  This classification is reviewed under the "rational basis  
 
______________________ 
 
*  
**  
standard," under which legislation is presumed to be valid if the classification employed by the statute is rationally related to 



a legitimate state interest.23  In employing this test, the court must determine that the interest supported by the classification is 
legitimate, i.e., not a subterfuge for effecting bias or prejudice,24 that the identified interest is advanced by the classification,25 
and that the statute is applied fairly.26  Laws such as economic, tax and social legislation that employ classifications that treat 
persons differently generally fall within the ambit of rational basis review.27  The rational basis review has been applied to 
hold statutes unconstitutional under the Equal Protection Clause where the challenged statute inhibits personal relationships: 
law preventing households made up of unrelated individuals from receiving food stamps28; law prohibiting distribution of 
contraceptives to single persons but permitting distribution of contraceptives to married persons29; law requiring home for the 
mentally disabled to obtain special use permit but not requiring other residences to do so30; and law imposing a broad and 
undifferentiated disability on homosexuals.31

By way of summary, statutory classifications that adversely affect classes of individuals are examined under the 
Equal Protection Cause to make sure all persons similarly situated are treated alike.  If the classification impairs a 
fundamental, constitutionally protected right and/or adversely affects members of a "suspect" class, the classification is 
examined under the "heightened scrutiny" test, under which the court determines that the classification is supported by an 
important government interest and is closely tailored to advance that interest.  If the classification is applied to a "quasi 
suspect" class, intermediate protection is provided, and the court will examine the classification serves an important 
government objective and is substantially related to the achievement of that objective.  If the classification does not affect a 
fundamental interest of suspect or quasi suspect classes, but treats persons similarly situated differently and/or inhibits 
personal relationships, the rational basis standard is applied, under which the legislation is presumed valid if the classification 
is rationally related to a legitimate government interest. 

 
II. Application of Equal Protection Clause to groups defined by sex and gender 
 

The United States Supreme Court has invalidated classifications based on sex and gender under the Equal Protection 
Clause.  In Craig v. Boren,32 the United States Supreme Court decided that an Oklahoma statute prohibiting the sale of 3.2% 
beer to males under the age of twenty-one and to females under the age of eighteen was unconstitutional under the Equal 
Protection Clause, because it denied equal protection of the laws to males aged eighteen to twenty.33  The Court observed 
that, in order to withstand equal protection challenges, classifications by gender must serve important governmental 
objectives and must be substantially related to achievement of those objectives.34  The justification advanced for the 
differential treatment was public safety.35  More particularly, a variety of statistical surveys and data purportedly showed that 
males aged eighteen to twenty were more likely to drive drunk than females aged eighteen to twenty.36  The Court, however, 
questioned the accuracy and methodological value of the statistical evidence, noting that it “exhibit[ed]” a number of 
“shortcomings that seriously impugn[ed] [its] value to equal protection analysis.”37  The Court concluded that the evidence 
advanced to show the gender-based classification achieved an important government objective was woefully inadequate: 

[T[he showing offered by the appellees does not satisfy us that sex represents a legitimate, 
accurate proxy for the regulation of drinking and driving.  In fact, when it is further recognized 
that Oklahoma’s statute prohibits only the selling of 3.2% beer to young males and not their 
drinking the beverage once acquired (even after purchase by their 18-20 year-old female 
companions), the relationship between gender and traffic safety becomes far too tenuous to satisfy 
[the] requirement that the gender-based difference be substantially related to achievement of the 
statutory objective.38

Accordingly, the Court held that Oklahoma’s gender-based prohibition preventing males aged eighteen to twenty 
from purchasing 3.2% beer (but permitting females aged eighteen and older to purchase 3.2% beer) “invidiously 
discriminates against males.”39  In doing so, the Court applied the "intermediate protection" test to the gender classification, 
i.e., the proponent of the classification must show that the classification serves important governmental objectives and is 
substantially related to the achievement of those objectives, if it is to pass constitutional muster.40

In Orr v. Orr,41 the United States Supreme Court struck down an Alabama statute that required husbands, but not 
wives, to pay alimony.42  The statutory justifications advanced for requiring only husbands to pay alimony were threefold: (1) 
to reinforce "the State's preference for an allocation of family responsibilities under which the wife plays a dependent role"43; 
(2) to use the sex of the marital partner as a proxy to provide financial assistance to the needy spouse44; and (3) to compensate 
women for past discrimination during marriage, which may have "left them less prepared financially to fend for themselves 
in the working world following divorce."45  The Court quickly dismissed the first justification, noting "the 'old notion' that 
'generally it is the man's primary responsibility to provide a home and its essentials,' can no longer justify a statute that 
discriminates on the basis of gender."46  The Court rejected the second and third justifications, because individualized 
hearings were conducted in which the parties’ comparative financial standing was examined.47  Those hearings could be used 
for the purpose of making sure the needy spouse received financial assistance and determining whether a history of 
discrimination against women caused economic disparity between the spouses. 48  Hence, the statute's purported "proxy" 
service of providing financial need and eliminating the vestiges of prior discrimination were belied by the statutory scheme.49  
The Court concluded:  



"[T]he gender-based distinction is gratuitous; without it, the statutory scheme would only provide 
benefits to those men who are in fact similarly situated to the women the statute aids  . . . .  
Moreover, use of a gender classification actually produces perverse results in this case.  As 
compared to a gender-neutral law placing alimony obligations on the spouse able to pay, the 
present Alabama statutes give an advantage only to the financially secure wife whose husband is 
in need.  Although such a wife might have to pay alimony under a gender-neutral statute, the 
present statutes exempt her from that obligation.  Thus, ‘[t]he [wives] who benefit from the 
disparate treatment are those who were . . . nondependent on their husbands’ (citation omitted).  
They are precisely those who are not ‘needy spouses’ and who are ‘least likely to have been 
victims of discrimination,’ by the institution of marriage.  A gender-based classification which, as 
compared to a gender-neutral one, generated additional benefits only for those it has no reason to 
prefer cannot survive equal protection scrutiny.50

Notably, as in Craig v. Boren,51 discussed above, the test applied by the Court to Alabama’s alimony statute was 
intermediate protection, i.e. “classifications by gender must serve important governmental objectives and must be 
substantially related to achievement of those objectives.”52  Because the purpose of the alimony statute was better served by a 
gender-neutral classification (rather than a gender classification that “carries with it the baggage of sexual stereotype”), the 
statute violated the Equal Protection Clause.53

In Mississippi University for Women v. Hogan,54 the United States Supreme Court decided that the policy of the 
state-related university to limit enrollments to women violated the equal protection rights of a male applicant who was denied 
admission to the University’s nursing program.55  The Court noted initially that the burden imposed on the party seeking to 
uphold a statute that classifies individuals on the basis of their gender is substantial, namely providing “exceedingly 
persuasive justification” that the classification advances an important and legitimate government objective and that the 
“discriminatory means employed” are directly and substantially related to the attainment of that objective.56

Mississippi claimed two principal justifications for the single-sex admissions policy of the School of Nursing: (1) 
that the policy compensated women for prior discrimination,57 and (2) that the nursing education provided to female students 
in the School of Nursing would be adversely affected by the presence of men.58  The Court rejected the first claim, because 
there was no evidence demonstrating that women lacked opportunities to obtain nursing education or to attain positions of 
leadership within the nursing profession.59  There being no prior discrimination against women requiring compensation, the 
University’s policy of excluding males from the nursing program merely “perpetuate[s] the stereotyped view of nursing as an 
exclusively woman’s job,”60 and, by assuring more women were admitted than men, “lends credibility to the old view that 
women, not men, should become nurses, and makes the assumption that nursing is a field for women a self-fulfilling 
prophecy.”61  The Court noted the second claim was belied by the University’s practice of permitting males to audit and 
participate fully in nursing classes and enrolling both men and women in continuing education programs offered by the 
School of Nursing.62  In short, the Court concluded, “the record . . . is flatly inconsistent with the claim that excluding men 
from the School of Nursing is necessary to reach any of [the University’s] educational goals.”63  Mississippi having fallen 
“far short of establishing the ‘exceedingly persuasive justification’ needed to sustain the gender-based classification,”64 the 
Court ruled the University’s policy of excluding men from enrolling in nursing courses for credit violates the Equal 
Protection Clause.65

The three above noted decisions struck down classifications on the basis of sex or gender under the Equal Protection 
Clause by using the intermediate protection test.  Under the intermediate protection test, the classification based on sex or 
gender cannot be sustained under the Equal Protection Clause unless the party seeking to uphold the classification 
demonstrates that the classification not only serves an important and legitimate government objective but also is substantially 
related to the achievement of that objective.  Consequently, if the prohibition against same sex marriages is determined to be 
a classification based on sex or gender, the intermediate test may be applied, and the reasons advanced for the policy of 
restricting marriages to opposite sex couples must support and advance an important and legitimate government interest.66

The Hawaii Supreme Court decided in Baehr v. Lewin,67 that the Hawaii Marriage Law,68 which restricted marriage 
to a man and a woman and denied the right to marry to same sex couples, was a discriminatory classification based on sex.69  
The basis for the Court's decision was threefold: (1) the plain language of marriage statute restricted marriage to a male and a 
female, thereby expressly creating a classification based on sex70; (2) the reasoning used in state court decisions71 that 
restricted marriage to same sex couples because marriage has traditionally been deemed (and defined) to be a special 
relationship between a man and a women, was circular and unpersuasive72; (3) denying the right to marry to same sex couples 
was no different than the Virginia miscegenation law declared unconstitutional in Loving v. Virginia,73 because the statute 
limited the right to marry on the basis of race and criminalized conduct which, if engaged in by members of different races, 
would be generally accepted.74

The Hawaii Supreme Court's reliance on Loving is instructive.  In Loving, the United States Supreme Court decided 
that two Virginia statutes prohibiting interracial marriages was unconstitutional under the Equal Protection Clause.75 The first 
statute declared two activities to be felonies, punishable by imprisonment of not less than one nor more than five years: (1) 
leaving Virginia to enter an interracial marriage with the intention of returning to Virginia to live as husband and wife, and 
(2) entering into an interracial marriage.76  The second statute declared interracial marriages void.77  Two Virginia residents, 



Mildred Jeter, an African American woman, and Richard Loving, a Caucasian man, were married in the District of Colombia, 
and, shortly after their marriage, returned to live in Virginia.78  The Lovings were indicted for violating Virginia's ban on 
interracial marriages, pleaded guilty, and were sentenced to one year in prison.79  The trial judge agreed to suspend the 
sentence for a period twenty-five years if the Loving agreed to leave the state and not return to Virginia.80  The Lovings 
moved to the District of Columbia, and filed a motion in a Virginia trial court to vacate the judgment and set aside the 
sentence.81  The trial court denied the motion to vacate, and the Virginia Supreme Court of Appeals upheld the 
constitutionality of the antimiscegenation statutes.82  On appeal to the United States Supreme Court, Virginia argued "that, 
because its miscegenation statutes punish equally both the white and the Negro participants in an interracial marriage, these 
statutes, despite their reliance on racial classifications do not constitute an invidious discrimination based upon race."83  The 
United States Supreme Court rejected this argument: 

[W]e reject the notion that the mere 'equal application' of a statute containing racial classifications 
is enough to remove the classifications from the Fourteenth Amendment's proscription of all 
invidious racial discrimination . . . .  In the case at bar . . ., we deal with statutes containing racial 
classifications, and the fact of equal application does not immunize the statute from the very heavy 
burden of justification which the Fourteenth Amendment has traditionally required of state statutes 
drawn according to race.84

The Court further noted that racial classifications, particularly in criminal statutes, are subject to the "most rigid 
scrutiny," and cannot be upheld unless they are "necessary to the accomplishment of some permissible state objective, 
independent of the racial discrimination which it was the object of the Fourteenth Amendment to eliminate."85  Stating that 
the right to marry is "one of the vital personal rights essential to the orderly pursuit of happiness by free men,"86 and that 
denying such a fundamental right "on so unsupportable a basis as the racial classifications embodied in these statutes . . . is 
surely to deprive all the State's citizens of liberty without due process of law,"87 the Court reversed the Lovings' 
convictions.88

 
III. Application of Equal Protection Clause to groups defined by sexual orientation 
 

The United States Supreme Court has invalidated classifications based on sexual orientation under the Equal 
Protection Clause.  In Romer v. Evans,89 the United States Supreme Court decided that an amendment to the Colorado State 
Constitution, which was adopted by the voters in a referendum and which prohibited all legislative, executive or judicial 
action at either the state or the local government level designed to protect the status of persons based on their "homosexual, 
lesbian or bisexual orientation, conduct, practices or relationships,"90 was unconstitutional under the Equal Protection 
Clause.91  The Court observed that the immediate effect of the amendment was two fold: (1) to nullify a broad array of 
statutes, regulations, ordinances and policies of the state and local government entities that prohibited discrimination on the 
basis of sexual orientation,92 and (2) to prohibit any government entity from enacting such protections in the future unless the 
Colorado State Constitution were first amended.93  The impact of the amendment was to place homosexuals "in a solitary 
class with respect to transactions and relations in both the private and government spheres," to withhold "from homosexuals, 
but no others, specific legal protection from the injuries caused by discrimination," and to prohibit the reinstatement of those 
laws and protections.94  The sheer scope of the purloined rights deeply disturbed the Court: loss of protection against injuries 
under public accommodation laws; nullification of "legal protections in housing, sale of real estate, insurance, health and 
welfare services, private education and employment"; elimination of protection against discrimination at every level of 
government; and the prohibition against reinstatement of those rights in the future, unless homosexuals are able to enlist the 
citizens of Colorado to amend the Colorado Constitution.95  Noting that the amendment cannot be sustained under the Equal 
Protection Clause unless it bears a rational relation to some legitimate end, the Court excoriated the amendment, because: 

• "[It imposes] a broad and undifferentiated disability on a single named group."96 
• "[I]ts sheer breadth is so discontinuous with the reasons offered for it that the amendment seems inexplicable by 

anything but animus toward the class it affects."97 
• "[I]t lacks a rational relationship to legitimate state interests."98 
• "[I]t identifies persons by a single trait and then denies them protection across the board."99 
• "[It imposes] disadvantage . . . born of animosity toward the class of persons affected."100   
The Court therefore concluded the amendment "classifies homosexuals not to further a legitimate legislative end but 

to make them unequal to everyone else" and "stranger[s] to [Colorado's] laws."101  Hence the amendment was 
unconstitutional under the Equal Protection Clause.102  In reaching this decision, however, the Court utilized the rational basis 
standard, the lowest level of protection under the Equal Protection Clause, possibly implying that legislatively enacted 
discrimination against homosexuals must merely bear some rational relation to a legitimate end to pass muster under the 
Equal Protection Clause.103 Likewise, while the Court did not explicitly consider whether homosexuals constitute a suspect or 
quasi-suspect class,104 the application of the rational basis standard may imply that classifications based on sexual orientation 
are not suspect or quasi-suspect.  Perhaps, then, the Court merely recognizes that homosexuals are entitled to protection from 
statutes designed to effectuate anti-gay bias or motivated by animosity toward gays.105



Nonetheless, the Romer decision's antipathy toward legislative enactments "born of animosity toward the class of 
persons affected"106 was pivotal to the United States Supreme Court decision in Lawrence v. Texas,107 holding that a Texas 
statute making it a crime for two persons of the same sex to engage in certain intimate sexual conduct108 violated the due 
process clause of the Fourteenth Amendment.109  In Lawrence, police officers, dispatched to a private residence to investigate 
a reported weapons disturbance, entered an apartment where they observed two men engaging in sexual activity.110  The two 
men were charged with and convicted of the crime of "deviate sexual intercourse," a misdemeanor.111  The Texas Court of 
Appeals, relying on Bowers v. Hardwick,112 rejected their argument that their convictions violated the Equal Protection and 
the Due Process Clauses of the Fourteenth Amendment.113  The United States Supreme Court granted certiorari to determine 
whether (1) the criminal convictions for deviate sexual intercourse under Texas law, which applied only to same sex couples, 
violated the Equal Protection Clause, (2) the criminal convictions for deviate sexual intercourse under Texas law violated the 
Due Process Clause of the Fourteenth Amendment, and (3) whether Bowers should be overruled.114

The United States Supreme Court declined to address the Equal Protection claims of the defendants.115  Rather, the 
Court determined that "the case should be resolved by determining whether the petitioners were free as adults to engage in 
the private conduct in the exercise of their liberty under the Due Process Clause of the Fourteenth Amendment."116  Relying 
on Planned Parenthood of Southeastern Pa. v. Casey,117 the Court reaffirmed its commitment to "constitutional protection to 
personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education,"118 and 
the autonomy of the person in making "the most intimate and personal choices a person may make in a lifetime, choices 
central to personal dignity and autonomy, [which] are central to the liberty protected by the Fourteenth Amendment."119  The 
Court noted that "[p]ersons in a homosexual relationship may seek autonomy for these purposes, just as heterosexual persons 
do."120  Relying on Romer v. Evans,121 and reiterating its conclusion that legislative enactments "born of animosity toward the 
class of persons affected" and lacking a rational relation to a legitimate governmental purpose cannot pass Constitutional 
muster,122 the Court concluded: 

[This case involves] two adults who, with full and mutual consent from each other, engaged in 
sexual practices common to the homosexual lifestyle.  The petitioners are entitled to respect for 
their private lives.  The State cannot demean their existence or control their destiny by making 
their private sexual conduct a crime.  Their right to liberty under the Due Process Clause gives 
them the full right to engage in their conduct with out intervention of the government.  . . .  The 
Texas statute furthers no legitimate state interest which can justify its intrusion into the personal 
and private live of the individual.123

The Court overruled Bowers,124 and provided several strong justifications for doing so.  First, the Court rejected the 
premise on which Bowers rested.125  More particularly, the Court emphasized that Bowers was not simply a prohibition 
against engaging in certain sexual conduct,126 but an impermissible attempt to control a personal relationship: 

To say that the issue in Bowers was simply the right to engage in certain sexual conduct demeans 
the claim the individual put forward, just as it would demean a married couple were it to be said 
marriage is simply about the right to have sexual intercourse.  The laws involved in Bowers and 
here are, to be sure, statutes that purport to do no more than prohibit a particular sexual act.  Their 
penalties and purpose, though, have more far reaching consequences, touching upon the most 
private human conduct, sexual behavior, and in the most private of places, the home.  The statutes 
do seek to control a personal relationship that, whether or not entitled to formal recognition in the 
law, is within the liberty of persons to choose without being punished as criminals.127

The Court emphasized that states cannot define or limit the meaning of a personal relationship in the absence of 
"injury to a person" or "abuse of an institution the law protects,"128 and emphasized that "adults may choose to enter upon this 
relationship in the confines of their homes and their own private lives and still retain their dignity as free persons," whether or 
not it is manifested in intimate sexual conduct, which "can be but one element in a personal bond that is more enduring."129  
The Court also indicted the Bowers court's historical analysis,130 noting that "the historical grounds relied upon in Bowers are 
more complex than the majority and concurring opinions" and certainly "overstated."131  The Court noted that the Bowers 
decision was contrary to the ALI Model Penal Code,132 contrary to the practice of most states not to enforce sodomy laws,133 
contrary to the European Convention on Human Rights,134 and contrary to ensuing decisions, discussed above, protecting the 
autonomy of individuals to make intimate, personal choices and decisions.135  Hence, the Court determined that Bowers "was 
not correct when it was decided, and . . . is not correct today" and "should be and now is overruled."136

Significantly, Justice O'Connor filed a concurring opinion in which she agreed the Texas statute banning same-sex 
sodomy was unconstitutional.137  Notably, however, Justice O'Connor determined the statute was unconstitutional under the 
Equal Protection Clause, rather than the Due Process Clause as determined by the majority opinion.138  Justice O'Connor 
noted that the Texas statute criminalized sexual conduct between same-sex individuals, but permitted the same conduct 
between opposite-sex partners,139 thereby making homosexuals unequal in the eyes of the law and, whenever the statute is 
enforced, imposing on them criminal sanctions that carry significant consequences (e.g., disqualifying them from 
professional licensure, compelling them to register as sex offenders should they relocate to four other states, and branding 
them as criminals).140  Justice O'Connor determined that the only state interest advanced by the statute was "moral 
disapproval" of homosexual sodomy,141 and emphasized that "moral disapproval of this group, like a bare desire to harm the 



group, is an interest that is insufficient to satisfy rational basis review under the Equal Protection Clause."142  Further, 
"[m]oral disapproval of a group cannot be a legitimate governmental interest under the Equal Protection Clause because legal 
classifications must not be 'drawn for the purpose of disadvantaging the group burdened by the law.'"143  For that reason, 
Justice O'Connor stated, a state "cannot single out one identifiable class of citizens for punishment that does not apply to 
everyone else, with moral disapproval as the only asserted state interest for the law."144  

As noted above, Loving v. Virginia played a pivotal role in the Hawaii Supreme Court's conclusion in Baehr v. 
Lewin that prohibition of same sex marriage was gender based discrimination.  Similarly, Lawrence v. Texas played a role in 
the Massachusetts Supreme Court decision in Goodrich v. Department of Public Health,145 striking down the prohibition on 
same-sex marriages under the due process and equal protection provisions of the Massachusetts Constitution.146  Noting that 
Lawrence prohibits a state from regulating conduct in a way that "demeans human dignity, even though that statutory 
discrimination may enjoy broad public support,"147 the Massachusetts Supreme Court concluded that the prohibition against 
same sex marriage discriminated on the basis of sexual orientation.148

Several conclusions can be drawn from the opinions discussed above dealing with classifications based on sexual 
orientation.  First, the Equal Protection Clause prohibits the enactment of legislation classifying individuals on the basis of 
their sexual orientation for the purpose of inflicting animosity on the persons so classified.  Second, the Equal Protection 
Clause prohibits classifications based on sexual orientation for the purpose of disadvantaging or disfavoring the group so 
classified.  Third, the Due Process Clause protects the autonomy of individuals to make personal choices and decisions in 
personal relationships that are part of the personal dignity and autonomy of the individual.  Fourth, the Equal Protection 
Clause mandates that moral disapproval of conduct cannot in and of itself constitute a sufficient government interest to justify 
a classification whose the sole purpose is to disadvantage the group burdened by the law. 

 
IV. Constitutional protection of the fundamental right to marry  
 

Several decisions of the United States Supreme Court confirm that the right to marry is a fundamental right.  The 
Court has characterized marriage as "the most important relation in life,"149 the "foundation of the family and of society, 
without which there would be neither civilization nor progress."150 and "fundamental to the very existence and survival of the 
race."151  The Court stated that "[t]he freedom to marry has long been recognized as one of the vital personal rights essential 
to the orderly pursuit of happiness by free men," and that laws arbitrarily depriving individuals the freedom to marry violate 
the Due Process Clause.152

The right to marry is deemed by the Court to be part of the fundamental right of privacy implicit in the Due Process 
Clause,153 and the decision to marry is included among the personal decisions protected by the right of privacy,154 one which 
the individual may make without unjustified government interference.155  As the Court noted in Griswald v. Connecticut,  

We deal with a right of privacy older than the Bill of Rights -  older than our political parties, 
older than our school system.  Marriage is a coming together for better or for worse, hopefully 
enduring, and intimate to the degree of being sacred.  It is an association that promotes a way of 
life, not causes; a harmony in living, not political faiths; a bilateral loyalty, not commercial or 
social projects."156   

Because the right to marry is a fundamental, constitutionally protected right, statutory classifications that interfere 
with that right must be examined under the Equal Protection Clause.  The United States Supreme Court did so in Zablocki v. 
Redhail,157 in which the Court decided that a Wisconsin statute, which prohibited certain individuals from marrying without 
prior approval of the court, was unconstitutional under the Equal Protection Clause.158  The statute in question provided that 
no Wisconsin resident, who had minor children not in his custody whom he was obligated to support pursuant to a court order 
or judgment, was not permitted to marry without prior court approval.159 While a minor in high school, Appellee, Roger 
Redhail, fathered a daughter born out of wedlock.160  During a paternity action, Redhail admitted he was the parent of the 
child, and the court ordered him to pay child support in the amount of $109 per month.161  Unemployed and indigent, Redhail 
was unable to make any support payments.162  About two years later, Redhail filed an application for a marriage license, and 
the County Clerk denied his application, because Redhail had not obtained a court order granting him permission to marry.163  
Redhail instituted an action seeking to have the statute declared unconstitutional.164  The District Court examined the 
challenged statute under the Equal Protection Clause, applied strict scrutiny because the classification interfered with a 
fundamental right, and, finding the classification was not necessary for the attainment of the interests advanced by the state, 
declared the statute invalid.165  Wisconsin directly appealed to the United States Supreme Court.166

The United States Supreme Court decided that, because the right to marry is a fundamental right167 and because the 
classification in question significantly interfered with that right, "critical examination" of the state interest was required.168  
Noting that statutory classifications which interfere with fundamental rights cannot be upheld unless they are supported by 
important state interests and are closely tailored to achieve those interests,169 the court addressed the two interests advanced 
for the classification: providing the opportunity to urge the applicant to fulfill his prior support obligations, and protecting the 
welfare of the out-of-custody child.170  Because the statute as enacted failed to provide for counseling,171 the Court concluded 
that the first interest could not support the restriction on the right to marry.172  The Court determined the second interest was 
also inadequate: the process did not in fact produce funds for the minor children; other enforcement mechanisms, such as 



wage assignments, civil contempt proceedings, and criminal penalties, were available to effect compliance with support 
orders; and adjusting the criteria for determining the amounts to be paid for the support orders might better provide for the 
minor children.173  Furthermore, the court disputed the state claim that the statute prevented the parent from incurring new 
support obligation, because it did not limit any of the many other ways new financial commitments might be undertaken, and 
ignored the possibility that the new spouse may actually improve the applicant's financial situation and contribute to the 
preexisting obligation of support.174  Finally, the Court noted, preventing the applicant from marrying may only result in 
additional children being born out of wedlock.175  Because the statutory classification was not be justified by the interests it 
purportedly served, the Court affirmed the decision of the District Court declaring the statute to be unconstitutional under the 
Equal Protection Clause.176

It appears well settled, then, that the right to marry is a fundamental, constitutionally protected right, and that 
statutory classifications interfering with the right to marry must past muster under the Equal Protection Clause.  Because a 
fundamental right is impaired, the court is required to view the classification under the heightened scrutiny test: the 
classification must support an important government interest and must be closely tailored to achieve that interest. 

 
V. Justifications advanced for limiting marriage to same sex couples 
 

Various arguments have been raised against permitting same sex couples to marry.  Professor Teresa Stanton Collett 
argues that the marriage of a man and a woman is a mutual and complete self-giving, a union unique in its potential to 
qualitatively surpass other human relationships.  The act of marital intercourse, she claims, permits the couple to express their 
unity and to join together for the creation of new life; the conception of a child within marriage provides the best opportunity 
to nurture the child to maturity.  While same sex unions may mirror the same commitment, she argues, same sex couples 
cannot create new human life, and cannot give and receive the gift of each person's fertility.  Hence, their union is rendered 
finite and sterile, and society has no stake in their sexual union.177   

This argument incorrectly assumes that the paramount purpose of marriage is procreation and rearing of children.  
Many marriages do not beget children because the couple is either unwilling or unable to have issue, and those marriages are 
not deemed sterile and finite.178  Likewise, it cannot be said that the state has an interest only or principally in those marriages 
that produce children.  Indeed, marriage promotes many interests of the couple that are part of their overall well being, and it 
is dangerous to permit the state to use a classification that creates a hierarchy of those interests.  Rather, the married couple 
decides what interests their marriage should advance.  Further, if the state were to implement this suggested hierarchy of 
interests and to place procreation as the top of the list, all of the personal liberties implicit in Griswold would be jeopardized 
and an even more repugnant classification would be created. 

Professor Anita Blair argues that restricting marriage to unions of a man and a woman does not discriminate on the 
basis of sex, because men and women are treated exactly the same for reasons related to their enduring physical differences 
and their ability to provide a legal structure in which the couple may raise their children.179  This argument assumes 
incorrectly that same-sex couples cannot be considered families and cannot raise children in a secure, protected family 
unit.180  This argument is also belied by Loving.  That the Virginia miscegenation statute treated whites the same as blacks in 
denying both the right to enter an interracial marriage race did not eliminate the discrimination created by the classification, 
even if at that time the restriction was a popularly accepted one.  Likewise, prohibiting a male from marrying another male 
and a female from marrying another female cannot pass constitutional muster simply because it equally infringes on their 
rights, even if it is popularly supported by a great majority of Americans.  Such a prohibition is a classification explicitly 
based on the party's sex, just as the miscegenation statute is a classification based on race.  Professor Blair also argues that the 
clamor in support of same sex marriage is the merely the exercise of an interest group attempting to achieve a result denied 
by the democratic process and better implemented legislatively.181  This argument overlooks the heart of the matter: that the 
statute defining marriage itself creates the classification that interferes with a fundamental right. 

Professor Lynn Wardle argues that marriage has always referred to the union of a man and a woman in a unique 
relationship of commitment and intimacy, and is currently overwhelmingly defined as a heterosexual union.  Marriage 
between a man and a woman, Wardle contends, is not only one of the great constants in human history, but part of the very 
nature and reality of the marriage relationship itself, which is uniquely structured to provide the greatest benefit for the 
individuals and society.182  This argument is circular, i.e., marriage has traditionally been defined as the union of a man and a 
woman, and therefore the state can deny a fundamental right to same sex couples because that is how the state defines 
marriage.183  More importantly, the argument misses the point: the definition limiting marriage to a man and a woman creates 
a classification that infringes upon a fundamental right. 

Professor Richard Duncan argues that Loving was based on the notion that one race was superior to the other, 
whereas a definition of marriage restricting it to a man and a woman is not.  The absence of a motive to promote the 
superiority of one group over another in restrictions limiting marriage to same sex couples, Duncan contends, renders Loving 
is inapplicable, and precludes a finding of sex or gender discrimination.  This argument is fallacious, because restricting 
marriage to opposite sex unions assumes those unions are superior to same-sex unions; otherwise there is no reason to limit 
marriages to opposite sex couples.  Duncan concedes this when he further argues that prohibiting same-sex marriage is really 
a classification based on sexual orientation.  This argument also fails.  If Duncan is correct, and if the objective of the 



marriage statute is to prohibit two people with the same sexual orientation, the statute is necessarily overbroad, because it 
moves beyond sexual orientation to gender.  More particularly, if the statute seeks to prohibit gay men from marrying each 
other, but prohibits all males from marrying other males, the statute precludes heterosexual men, who may have legitimate 
economic reasons to enter marriage, from marrying each other.184

Perhaps the best way to demonstrate that prohibitions on same sex marriages do not advance a legitimate state 
interest is to examine the fundamental interests normally associated with marriage: procreation of children, raising children, 
intimate association, and recognition as a social unit.  None of these interests is unique to a same sex marriage.185  Children 
can be and are procreated both inside and outside marriage; hence marriage is not the sine qua non of procreation.  Likewise, 
there is no requirement that marriage results in the procreation of children and no prohibition against marriage of couples 
who are unable or who do not want to procreate children.  While the state does have an interest in having children raised in 
stable homes, there is absolutely no reason same sex couples cannot provide such a home, and a growing number of gay and 
lesbian couples are adopting and successfully raising children.186  The desire to enter into an intimate relationship and to 
declare that relationship a marriage, and the joy and fulfillment that comes with an intimate marital relationship, is not 
limited to heterosexuals.187  While some do not approve of intimate sexual activity between same sex partners, the right of 
consenting adults to do so in the confines of their homes and private lives, and at the same time to retain their dignity as free 
persons, is a fundamentally protected right that cannot be defeated by the personal or moral disapproval of others.188  
Likewise, recognition as a social unit is equally important to both same-sex and opposite-sex couples; permitting the latter to 
have it, while restricting the former to cohabitation, treats parties similarly situated differently, by denying them the right to 
affirm their commitment publicly189 and depriving them of significant legal protections and benefits. 190  

Finally, the desire of same-sex couples to enter marriage cannot be seen as injurious or divisive to the more 
traditional opposite-sex marriage.  The classification preventing same-sex individuals from marrying is an impermissible, 
sex-based classification prohibited by the Equal Protection Clause.  In contrast, prohibitions against child, incestuous, or 
polygamous marriages are gender neutral, and can easily demonstrate a rational basis.191  Likewise, permitting same sex 
couples to marry does not harm the institution of marriage.  As noted in Goodridge v. Department of Public Health,  

[P]laintiffs seek only to be married, not to undermine the institution of civil marriage.  They do not 
want marriage abolished.  They do not attack the binary nature of marriage, the consanguinity 
provisions, or any of the other gate-keeping provisions of the marriage licensing law.  
Recognizing the right of an individual to marry a person of the same sex will not diminish the 
validity or dignity of opposite-sex marriage, any more than recognizing the right of an individual 
to marry a person of a different race devalues the marriage of a person who marries someone of 
her own race.  If anything, extending civil marriage to same sex couples reinforces the importance 
of marriage to individuals and communities.  That same-sex couples are willing to embrace 
marriage's solemn obligations of exclusivity, mutual support, and commitment to one another is a 
testament to the enduring place of marriage in our laws and in the human spirit.192

 
Part VI. Testing the prohibition against same-sex under the Equal Protection Clause 
 

As noted above, statutory classifications that adversely affect classes of individuals are examined under the Equal 
Protection Cause to make sure all persons similarly situated are treated alike.  If the classification impairs a fundamental, 
constitutionally protected right and/or adversely affects members of a "suspect" class, the classification is examined under the 
"heightened scrutiny" test, under which the court determines that the classification is supported by an important government 
interest and is closely tailored to advance that interest.  Hence, prohibitions against same sex marriage can survive the Equal 
Protection Clause only if the classification advances an important government interest in a narrowly tailored manner. 

If the classification is applied to a "quasi suspect" class, intermediate protection is provided, and the court will 
examine the classification serves an important government objective and is substantially related to the achievement of that 
objective.  Craig v. Boren,193 Orr v. Orr,194 and University for Women v. Hogan,195 struck down classifications on the basis of 
sex or gender under the Equal Protection Clause by using the intermediate protection test.  Certainly classifications that 
prohibit same-sex individuals marrying deprive them of a fundamental, constitutionally protected right, and can pass muster 
under the Equal Protection Clause only if they support a significant government interest and are substantially related to 
advance that interest. 

If the classification does not affect a fundamental interest of suspect or quasi suspect classes, but treats persons 
similarly situated differently and/or inhibits personal relationships, the rational basis standard is applied, under which the 
legislation is presumed valid if the classification is rationally related to a legitimate government interest.  In Romer v. 
Evans,196 the United States Supreme Court applied the rational basis test to strike down an amendment to the Colorado 
constitution enacted via referendum prohibiting all legislative, executive or judicial action designed to protect homosexual 
persons from discrimination.  While it is not clear whether the Court applied the rational basis test because it is applicable to 
discrimination on the basis of sexual orientation or because the amendment was so egregious it could not survive even under 
the rational basis test, it is conceivable that prohibitions against same sex marriages will be tested by the rational basis test. 



As discussed above in Part V, regardless of the test applied, it is clear that the prohibitions against same sex 
marriage are not rationally connected to and do not advance any legitimate government interests.  The primary purpose of 
civil marriage is not the procreation of children, and the ability, intent or desire to conceive children is not a condition of 
marriage.  Rather, the primary purpose of marriage is the exclusive and permanent commitment of the married partners to one 
another.  Children are brought into families by birth or adoption whether the parents are married or unmarried, heterosexual, 
homosexual or bisexual.  Traditional families headed by opposite-sex spouses are no longer the average American family; the 
composition of the family varies from household to household.  It cannot be said that opposite-sex spouses are better parents 
than same-sex spouses; and prohibiting same-sex partners from marrying only makes it harder to fulfill parental duties, 
because their status is reduced to being outsiders to marriage.  Families are not more loving, secure and protective because 
they headed by opposite-sex couples; but depriving same-sex spouses from benefits and protections made available to 
opposite-sex families through marriage makes it more difficult for same-sex spouses to do so.  Allowing same sex couples to 
marry does not trivialize or harm opposite-sex marriages, any more that allowing interracial marriages trivializes or harms 
same-race marriages.  Marriage of same-sex individuals does not diminish marriage; it reinforces the importance of marriage 
to society, and enhances the enduring role of marriage both in the law and in human life.  In short, there is no rational 
connection between prohibitions on same-sex marriages and any purported government interest.  Indeed, permitting same-sex 
marriages may even spur the economy by injecting “hundreds of millions of dollars” into the nation’s $50 billion wedding 
industry and establish Massachusetts as the nation’s gay wedding capital.197  Hence, regardless of the test employed, state 
prohibitions against same-sex marriages cannot pass muster under the Equal Protection Clause of the Fourteenth 
Amendment. 

 
Summary 

 
Thirty-eight states have enacted legislation, modeled after DOMA, prohibiting same-sex individuals from entering 

marriage by mandating that only a female can marry a male and only a male can marry a female.  Such prohibition is by its 
own terms a classification based on gender or sex.  Prohibiting same-sex individuals from entering marriage deprives them of 
a fundamental, constitutionally protected right and violates the Equal Protection Clause of the Fourteenth Amendment 
regardless of whether the strict scrutiny, intermediate scrutiny or rational basis standard is used, because there is no rational 
connection between the prohibition on same-sex marriages and any purported government interest.   
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