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Since first teaching an undergraduate business law class in the mid-1980's, the author has believed that there is a 
need to develop curriculum and materials on law-related topics better designed for business students planning a career in 
business.  Except incidentally, business school legal faculty are not teaching future lawyers or paralegals.  The world of the 
business practitioner is very different from that of the lawyer.  For most business people the law and lawyers are a necessary 
nuisance.   Furthermore, the legal world is changing.  For example, so called methods of “alternative” dispute resolution have 
become mainstream.  Opportunities for “self-help law” have proliferated.  These trends, and other opportunities considered in 
this article, offer substantial benefits to the business community.  To meet the needs of today’s business person, college 
business law and legal environment courses must stress economical, intelligent prevention of legal problems and resolution of 
conflict.  This article is about empowering future business managers by utilizing their class time to educate them to directly 
meet these goals.  Topical coverage and pedagogical approaches for implementing a new paradigm in a business school 
introductory law course are detailed. We should not allow fear of change from deterring a needed overhauling of the 
curriculum as such procrastination could harm our profession’s future standing. 
 
I.  INTRODUCTION 

When I was given my first opportunity to teach undergraduate business law 20 years ago, I was very surprised at the 
degree to which textbook materials followed a law school type of approach.  Business Law texts were heavy on cases and 
coverage of black letter law.  Maybe my surprise was, at least in part, because in addition to having a J.D., I also hold an 
M.B.A. and had experience in non-legal business consulting.  Therefore, in addition to bringing a lawyer’s perspective to the 
curriculum, I was also considering the class from a businessperson’s vantage. 

It seemed to me at that time-and still does today-that those individuals responsible for creating business law and 
legal environment curriculum and textbooks were thinking like former law students and lawyers.i   They, and those who have 
followed, seem to mimic what is most familiar and therefore most comfortable rather than creating an approach that would 
best serve the students.ii  This situation may also exist because many in the field have neither educational nor professional 
backgrounds in business (except, possibly within the context of legal study or law practice).iii  As Morgan assessed the 
predicament, “Our calling is not now nor has it ever been to train our students to become lawyers. . . . our professional 
obligation . . . to serve undergraduate and graduate business students calls for something not provided by our professional 
training.”iv   

As we all know, most business students are not going to become paralegals or lawyers.  They are preparing for a 
career as business practitioners.  Moreover, most students taking an introductory law class at a business school are not going 
to be taking the CPA exam.  Accounting students with that goal should not dictate class coverage for the introductory law 
course, and do not do so in the legal environment format.  The law portion of the CPA exam has been shrinking (it is now less 
than 3 hours), and it is rumored that in the future that legal coverage might be abandoned altogether.v   Furthermore, much of 
the exam’s legal content is not typically covered in a first business law course anyway.vi  One approach is a separate custom 
class for pre-CPA exam students.vii  Alternatively, since the “new paradigm” discussed in this article suggests inclusion of 
traditional legal topics found on the CPA exam such as contract, tort and agency law, details of subjects left out of business 
school law curriculum, which might be on the exam, can be learned in a CPA examination preparation program. 

Though some business law and legal environment textbooks have become more user friendlyviii (e.g., improved 
summarization of judicial opinions), a law school-like approach still exists.  In her 1997 treatise, Lawton is critical of using 
decided cases and legal rules to teach law to business students, describing business law texts as “massive compendiums of 
black letter law . . . ”ix  Ingulli notes the “positivist bent” of texts, treating law “as a series of black letter rules . . .”x  
Moreover, the selected text commonly provides structure and all the materials to be used in the basic law course.xi  In my 
opinion, the current crop of textbooks and the approach business school law faculty take to courses might, at best, be dubbed 
“law school lite.”  The result is that classes are commonly taught as “mini” or “modified” law school courses.  Again, our 
courses have evolved this way because of  the educational and professional backgrounds of most textbook authors and  
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faculty  members.xii  Subject matter typically found in our texts (and therefore course content) may be a particularly poor fit 
for future small businesspeople and entrepreneurs.xiii

One example of just how difficult it is to break out of the case law mold is a textbook for business students on 



alternative dispute resolution (ADR) and negotiation, useful as a supplement in a business law or legal environment class.  
The lawyer authors of this text (which I use in my class) seem compelled to provide numerous case law opinions to make 
certain points.xiv  In discussions with business textbook representatives and editors, I have been told that publishers do not 
want to take the risk of deviating too far from what is familiar and comfortable in the market (also known as resistance to 
change).  (Notwithstanding their reluctance to deviate from the standard approach, these non-lawyers have frequently given 
me positive feedback stating that the concept and ideas discussed in this article make good sense.)   

Our current approach to teaching law to business students remains too legalistic.  This legal emphasis encompasses 
both the content of business law courses, and the process used to teach these classes (i.e., legal casebook with judicial 
opinions).  This approach is more appropriate for law students, and possibly pre-law students and paralegals, but is not the 
best way to teach the subject to business students.   Lawton posits that our current “litigation driven model is an anachronism 
. . .”xv   To best serve the needs of our students, the introductory course in law should offer a managerial approach that is 
realistic and practical for future business practitioners.   As Collins points out, “business students will be making business 
decisions, not legal decisions.  Thus in business schools students should learn about law in a way that better enhances their 
abilities as business decision makers.”xvi  Sacasas and Cava believe that traditional law courses in business schools 
“frequently omit the practical considerations of managing legal implications, not to mention those costly providers of the 
legal service, lawyers.”xvii   While legal academics may view the intricacies of law and legal process as interesting and 
challenging, businesspeople are likely to see them as a “necessary nuisance.” 

From real estate to high-technology, international business to e-commerce, the business world has become very 
diverse with business students entering many different fields.  We need to be realistic in respect to how we can prepare a 
classroom of students who will face different legal challenges based upon their career choices.  As Nation and Melone see it: 

Once a student becomes a manager at a specific business, the type of legal rules and issues with which that manager 
needs to be familiar can be specifically defined.  Moreover, the people who are likely to understand that set of issues 
and rules best are the business people and lawyers who work in that industry.  Thus, students are likely to get the 
best exposure to the many legal issues/risks important to their industry on the job.xviii

Nation and Melone argue for a broad, but “brief and general exposure to various legal topics.”xix   We should impress upon 
our students that preventive law includes training themselves and employees they supervise in relevant legal aspects of their 
jobs and industry.  Such training will provide specific and timely knowledge not available in a general business school law 
class.  Meanwhile, the new paradigm proposed here will provide students with general knowledge and skills with broad 
applications across the business world. 

Dr. Robert Sullivan, former dean of the Kenan-Flagler Business School at the University of North Carolina, has 
argued that “we do a lot of things in business schools today . . . because that is the only way we’ve ever done it.”xx   Dr. 
Sullivan was recently hired by the University of California - San Diego to develop a new business school.  He believes that if 
we were not burdened with past legacy and difficulty of change, business schools would look to a new model.xxi  This paper 
suggests that there is a better model for our introductory law classes than continuing to do things the way we have in the past. 
 This new paradigm emphasizes strategic management of the legal function through prevention of legal problems and cost-
effective resolution of conflict. Memorization of legal rules and utilization of judicial process are de-emphasized.  I currently 
teach such a course and call it Business Law I:  Preventing Legal Problems and Resolving Conflict.xxii  

In the new paradigm, topics not commonly taught in business law courses-negotiation, risk management\insurance, 
hiring and managing an attorney, legal audits, business dispute resolution systems, small claims court, self- help law, and 
basic legal research-are added.  The subjects of mediation, arbitration, other forms of alternative dispute resolution (e.g., 
minitrials), and the relationship of ethics to law, are expanded from their typically minuscule coverage.  Substantive topics 
currently covered (e.g., contract and tort law), as well as the courts and procedure, are condensed and presented in a practical 
manner that emphasizes prevention rather than memorization of legal rules and civil procedure.  These traditional topics 
remain major components of the class.  However, by making them more practical and appropriate for our audience, time 
becomes available for the new and expanded subjects described above.  This article is not about the value of teaching public 
as opposed to private law, a “business law” versus “legal environment” approach, or which areas of substantive law should be 
taught.  The focus here transcends that discussion so that one can integrate the present recommendations into any traditional 
model. 

With law has so pervasive in modern business, it is crucial that a well-educated business student enter the business 
world with knowledge of law and the legal system.   The question posed and answered by this article is what should be the 
form and content of that knowledge.  The goal here is to provide a method to prepare students to manage their legal exposures 
in an efficient, cost-effective and ethical manner.  The final result is a course that is more appropriate in preparing future 
managers for the legal environment of business than the current approach.  A 1991 committee report on “The Role of Law in 
the Business School Curriculum,” written by Allison, concludes in respect to business law courses: 



They are, and should be, quite different than courses taught in law schools.  They are ‘business school courses about 
law.’  Their goal is to give students a working knowledge [emphasis added] of the structure of both the law generally 
and the particular legal area under consideration.  They are and should be taught from the perspective of planning, 
prevention and managerial participation in the resolution of legal problems.xxiii

  This article is also about empowerment.  Empowerment means our students know what steps to take to prevent 
disputes from arising and can make educated choices about resolving conflict.  Empowerment is about providing students 
with the ability and confidence to take greater control of processes of conflict avoidance and resolution than is typically the 
norm.  The new paradigm replaces learning legal details and rules that change with skills such as negotiation, hiring and 
managing an attorney, and legal research.xxiv  Some lawyers may, consciously or unconsciously, oppose such empowerment.  
But, business school teachers have a central responsibility to provide their students with the knowledge and tools to most 
efficiently and effectively manage the legal function and succeed in business.xxv

In her article, on the pedagogy of inclusion, Ingulli writes: “Only a visionary could hope to transform business law.  
Despite more than two decades of debate about its role in the undergraduate curriculum, there is little consensus about the 
nature of business law.”xxvi  More than a decade later this statement continues to ring true.  Although advocating a different 
vision than this author, Ingulli also urges change in our courses and the exploration of new topics.xxvii  While not as noble and 
extensive a vision as Ingulli’s, this article offers an important, practical, student-oriented vision and direction for the 
transformation of business law and legal environment classes.  

 
II.  LITERATURE REVIEW 

Legal studies in business literature is replete with ideas about how undergraduate business law and legal 
environment should be taught.   In general, these articles focus on teaching business law or legal environment using 
traditional methods: learning and application of legal rules in the context of an adjudicatory legal system emphasizing 
traditional topics (e.g., contract law, corporate law).  Authors criticize aspects of traditional business school legal education 
making recommendations for improvements, but these critiques normally remain within the framework of the current 
paradigm.  An exception is Ingulli who seeks to “re-vision” the discipline integrating “‘new’ scholarship on women and 
ethnic studies into the curriculum.”xxviii  The two most common scholarly approaches in the literature to what should be taught 
in business school law classes are survey data and author recommendations.  

Articles based upon research data survey preferences of a particular group for topical coverage in an introductory 
law class.  Examples of groups queried include chamber of commerce members and corporate executives.xxix   These surveys 
provide useful information and guidance, but are frequently biased in favor of the traditional topics and approach to the 
curriculum.   Problems with these studies include: 
1. Responses being preordained and limited:  For example, one study pre-selected specific subjects to be prioritized by 
executives from business law and legal environment textbooks.xxx   The result of such instruments is a prioritized rank order 
of only the “closed-ended” topics those surveyed had been offered to rank or rate.  Even if there is an additional open-ended 
option (i.e, “add your own”), bias still exists in favor of specified choices on the list researchers provide.  These surveys, for 
example, make the selection of topics such as risk management or small claims court unlikely or impossible.xxxi

2. Sample group unfamiliarity with topics: For example, even if the survey offers the topic of ADR as an option, without 
having studied the subject businesspeople may not be in a position to appreciate its importance in comparison to traditional 
areas such as contracts.xxxii

3. Academics as the sample group: As Massin points out, researchers use of those who teach the classes has “inherent bias” 
and is inferior to surveying business professionals.xxxiii   Those who teach a subject will typically want to stay with what is 
familiar and comfortable.  It is unlikely that most insiders will opt for new ideas and directions. 

The other popular type of article considering what should be taught in business school law courses is based upon the 
ideas and predilections of the author(s).  “Putting Business into Business Law: The Integration of Law and Business Strategy” 
published in  The Journal of Legal Studies Education falls into this category.xxxiv  Similar articles include suggestions that we 
teach lawmaking;xxxv economic analysis;xxxvi in-depth contract law;xxxvii event study.xxxviii  There is also the  
ever-popular logic and critical thinking,xxxix which in this author’s opinion should be a part of most business school classes, 
but is ultimately best taught as a topic unto itself by someone with knowledge and training in formal logic.  Although these 
suggestions are not part of this article’s “new paradigm,” they are all generally compatible with the approach discussed here.  
Furthermore, support from both surveys and author suggestions is found in the literature for many individual topics central to 
the new paradigm this article proposes.  An example is negotiation. Such support is discussed and referenced with specific 
topics to follow.   
 
III.  THE ESSENCE OF BUSINESS SCHOOL LAW CLASSES 



As instructors of law, what is our essential role?  We teach our students law so they may prevent legal problemsxl 
and resolve conflictxli in their professional and, as a byproduct, personal lives.  We are allocated a block of time, typically 3-4 
hours per week for a semester or quarter.   Are we utilizing class time as well as we might to meet the primary goal of 
educating future business practitioners for preventing legal problems and resolving conflicts?  I do not believe that to be the 
case.  This article challenges my colleagues to use class time to meet that goal.  It is not the first article to ask business school 
law faculty to “reconsider the nature of our discipline, to define the core of business law.”xlii   

The next section of this article details a new paradigm for teaching business law and legal environment classes.  
There, advantages and benefits of suggested modifications to the standard structure of classes are discussed.  Problems exist 
with the traditional emphasis of teaching substantive rules of law and adjudicatory process that can be a hindrance to meeting 
essential goals.  These issues include:  
1. Variations of law by jurisdiction: “Majority” and “minority” rules can burden and confuse business students.  Furthermore, 
even with attempts to teach the most prominent rules, with so many jurisdictions the law they learn may not be applicable in 
the state where they ultimately work. 
2. Changes in the law over time: As Inguilli notes: “In ten, five, maybe two years the legal problems will change as new 
rights are created by courts and legislatures and old rights are winnowed down.”xliii  Not being lawyers, businesspeople are 
unlikely to be aware of most changes.  
3. Complexity of law, especially exceptions: The law has been represented as a tree.  Even the most ambitious instructor 
cannot go too far out on the “branches” of any given topic.  Moreover, exceptions will be difficult for students to retain over 
time. 
4. Multi-jurisdiction and international complications: Conflict of Law is typically a 2-3 unit class in law school, International 
Law normally three.  
5. Differences between law and ethics: Following the law may result in behavior that is technically legal, but unethical or not 
socially responsible.  Many lawyers have never taken an ethics course (with the exception of “professional ethics” which is, 
essentially, the law governing lawyers) and have no background in the subject.  A fundamental principle of business ethics is 
that to truly be ethical one must be willing to do more than the law requires and less than it allows.xliv

Lawyers know well just how complex the topic of law can be.  One can find contradictions between legal textbooks 
regarding particular rules of law.  Textbook authors and instructors advise students to contact an attorney regarding a legal 
problem.   It’s frequently been argued that learning the law can help a businessperson know when they have a potential legal 
problem and need to contact an attorney.xlv  But how much detail do students have to know to be aware that such an issue has 
arisen?   Considering the aforementioned limitations, how much law should our students be taught?  Rather than delving into 
details of substantive or procedural law, are there not better ways to spend class time such as by covering how to hire and 
manage an attorney or use negotiation to avoid or resolve a conflict?  Petty and Mandel believe that business law and legal 
environment classes should take a more practical, business practitioner oriented approach.xlvi  Ingulli argues that “As teachers 
we must extend our goals beyond imparting the ‘rules of law’ and how they currently function.”xlvii  The next section of this 
article offers suggestions on the directions business law and legal environment curriculum should be taking. 
 
IV.         A NEW PARADIGM FOR TEACHING BUSINESS LAW AND LEGAL ENVIRONMENT CLASSES: 

PREVENTING LEGAL PROBLEMS AND RESOLVING CONFLICT IN BUSINESS 
Businesses normally benefit most by preventing legal problems from ever arising (priority number one), shifting 

legal liability outside the firm, and resolving disputes inexpensively and rapidly.  Great value can be added to our classes by 
including or enhancing topics that will educate our students on best practices to prevent, shift and resolve disputes.  These 
topics include the relationship of ethics to law; risk management and insurance; hiring and managing an attorney; legal audits; 
alternative dispute resolution including negotiation, mediation and arbitration; business dispute resolution systems; and self-
help law including small claims court and basic legal research.  

Traditional subjects such as contract and tort law, the courts and procedure, remain important components of the 
class.  To accommodate the new and expanded areas, and to better meet the needs and goals of business students, these 
subjects are simplified and shortened   Prevention and practicality are emphasized.  
 
A. Relationship of Law to Ethics 

An important way businesses and individuals can prevent legal liability is by practicing ethical behavior.  As a 
popular traditional business law textbook puts it “In preparing for a career in business, you will find that a background in 
business ethics and a commitment to ethical behavior is just as important as a knowledge of the specific laws that you will 
read about in this text.” xlviii   Or, as simply stated by Paine, “ethics has everything to do with management.”xlix   In one study, 
Fortune 500 CEOs, or a representative they selected to complete the questionnaire, were asked to evaluate the importance of 



34 different legal subject titles drawn from business law and legal environment textbooks.  “Ethical issues” ranked 4th, just 
behind “contract law,” with “agency law” 16th and “torts” 26th.l  Today’s business environment warrants that managers go 
beyond bare legal compliance.  Society increasingly demands, and successful businesspeople see the wisdom of “integrity-
based” management, which combines a concern for the law with an emphasis on ethics.li  The Federal Sentencing Guidelines 
bring law and ethics together by basing fines on whether proactive ethics activities and programs were undertaken by the 
defendant organization.lii   An organization that has been compliant with the guidelines’ ethical behavior incentives can 
reduce the fine for a criminal conviction up to 80 fold.liii  Ethical behavior by an organization is an intelligent and socially 
responsible long-term strategy to save on the cost of legal bills and liability.  Business law faculty have the opportunity to 
educate students on the wisdom of such an approach for decreasing potential legal costs, not to mention other benefits such as 
boosting a firm’s reputation and sleeping well at night.  Too often members of the legal and business community argue that  
“if it’s legal, it’s ethical.”  Characterizing the shortcomings of that philosophy Harvard Business School professor of 
management ethics Lynn Sharp Paine writes: 

The law does not generally seek to inspire human excellence or distinction.  It is no guide for exemplary behavior-or 
even good practice.  Those managers who define ethics as legal compliance are implicitly endorsing a code of moral 
mediocrity for their organizations.liv

Law is a starting point or minimum for ethical behavior.  But lawyers are trained to go to “the edge of the law” on 
behalf of clients.  College faculty are not hired to be “zealous advocates” or to teach students to take a lawyer’s approach to 
conduct when it involves questionable ethics.   Business school law faculty must get beyond their own training to effectively 
incorporate business ethics in their courses.  This means adopting the concept that just because something is legal doesn’t 
mean it’s ethical.   For example, in many circumstances it is legal to lie to one’s family or friends, but it usually is unethical.   
A pharmaceutical company selling drugs banned by wealthier countries because of side effects in poor nations is an example 
of legal but unethical business conduct.lv  Such examples of unethical but legal conduct are all too common in our society.   

In an article on “the Miami Model,” Sacasas and Cava discuss the emphasis in their program on the importance of 
ethics in business decision-making.lvi  They acknowledge that traditionally law classes in business have focused on the “legal 
limits of conduct.”lvii  Their program “challenges students to consider the ethical as well as the legal bottom line. . .”lviii  In his 
committee’s report, Allison finds that “Business school courses about law present a unique opportunity to raise and explore 
ethical issues in business situations.”lix

Ostapski explains that “law and ethics are inextricably intertwined.”lx  Moral values of society give rise to law.  
Moss quotes Marty Taylor, a vice president at the Institute for Global Ethics, who describes the relationship as such, “‘When 
people are unethical there’s a vacuum of ethics, then law steps in.’”lxi  Allison’s committee report states: “Many laws have a 
moral content, and many serious legal problems begin as ethical problems.”lxii  To a great extent, law is a subset of ethics.  
The two substantially overlap.  Taylor points out that “‘Law is no different than ethics, it’s just codified.’”lxiii Laws are 
frequently formal and “complex” versions of ethical principles.  For example, business students probably won’t remember the 
elements of misrepresentation or fraud for very long.  But, if they are honest and forthright in their dealings, it is unlikely they 
will violate those rules.  If a person does not take advantage of, or overreach others, he or she can never properly be accused 
of duress or undue influence.   In essence, fraud and misrepresentation are based upon the ethical values of honesty and 
fairness.  Undue influence and duress are about fairness and caring.   Allison’s committee report makes a similar point with 
several pertinent examples: 

The fiduciary duties of a corporate manager to the company and its shareholders include both legal and 
ethical dimensions.  The same is true of the fiduciary obligations owed by agents to their principals or those existing 
between partners.  Failing to keep a commitment carries with it clear moral implications in addition to the possibility 
of a breach of contract claim.  Concealing the truth from the other party to a business transaction, trading securities 
on the basis of inside information, substantially exaggerating the attributes of a product or service, and countless 
other behaviors embody both legal and ethical implications.lxiv

From the savings and loan scandal to Enron and WorldCom, the daily news tells us that ethics is truly “easier said 
than done.”  Even if students are covering ethics in other classes, students can only benefit from repeatedly learning how to 
put ethics into practice.  Furthermore, because law is an outgrowth of ethics and there is such a big overlap between law and 
ethics, the pair can provide a learning synergy for each other. 

A common misconception about ethics is that it is a  “common sense” subject.  One need only to look at oneself and 
the world around us for empirical evidence of how difficult it is to be moral (e.g, student cheating, tax evasion, fraud by 
businesspeople and lawyers).  Another pitfall is viewing ethics as relative (subjective).  There are theories and approaches to 
morality that are well-accepted by those with expertise in the field.  As Shermer documents, the Golden Rule “can be found in 
countless texts throughout recorded history and from around the world–a testimony to its universality.”lxv  Furthermore, if 
ethics are relative, the law itself is undermined and we are left with the potential for chaos.   



Typically, business school law faculty have little or no formal training in ethics, business ethics, or business and 
social responsibility.  There is much to learn.  It is crucial that instructors become knowledgeable in these topics and 
comfortable teaching them as an integral part of an introductory business school course in law.lxvi

The ethics unit in a law class should provide a practical overview of ethical theories, approaches and values 
particularly as they apply to business.  Students need to learn the relationship of ethics to law, and that ethical, responsible 
behavior is an excellent first line of defense for avoiding legal problems (and may also be beneficial in dispute resolution).  It 
is particularly important that they leave the class with an understanding that obeying the law is a minimum standard for 
ethical behavior.  As stated earlier, an ethical person does more than the law requires and less than it allows.lxvii   Other topics 
for coverage might include: 

The many reasons businesses and other organizations should behave ethically (including saving legal fees, reputation 
implications, and a discussion of the Federal Sentencing Guidelines and its consequences); 

Practical suggestions for ethical decision-making in business lxviii; 
Social responsibility in business; 
Stakeholders and stakeholder analysis; 
The ethical and social dimensions of corporate influence on government policymaking-including the courts (e.g., lobbying, 

campaign contributions, hiring the “best” lawyers). 
Finally, students and faculty alike need to be reminded that ethics is easier said than done.  Doing the right thing at difficult 
times, especially when honesty may have a high cost or there is little chance of penalty for unethical conduct, takes willpower 
and determination!  

Beyond this module on ethics, the topic should be woven across the course curriculum.  Previous examples of ethics 
as it relates to fraud, misrepresentation, duress and undue influence demonstrate how ethics can help with avoidance of legal 
problems in contract law.lxix  An example of a practical application of ethics and preventive law for discussion in agency law 
is ethical problems businesspeople face in an agency relationship such as conflicts of interest and “gifts.”  A unit on 
negotiation ethics can inform students about ethical issues in dispute resolution processes.  
 
B. Risk Management and Insurance 

Educating our students in order to help them protect themselves and their organizations from legal liability is a big 
part of what we do in business law and legal environment classes.  Simply put, proactive risk management, including the 
purchase of appropriate insurance coverage, is an effective way to limit legal costs.lxx   The field of risk management can 
provide students with excellent tools to prevent or shift legal liability and guard against other common risks (e.g., fire, theft, 
loss of key person).   Learning law and practicing “preventive law” are part of risk management.  But risk management is 
much more.  Attorney Milton Bordwin notes that “The function of risk management has much in common with the practice of 
preventive law.”lxxi      

In a 1991 survey business people were given a list of 35  “legal issues” and asked which they encountered on a 
regular basis. The overall results scored “insurance and issues related to risk reduction” among those at the top.lxxii   Allison’s 
committee’s report listed “insurance law” as commonly associated with three out of five functional areas of business: 
accounting, management and finance.lxxiii  

Business is about risk.  Making decisions about how to handle risk is a basic task of every business person.  This 
section of the class provides information on how a business might best manage some of the risks it confronts.  Risk 
management aims to protect the assets and profits of an organization by reducing the potential for loss before it occurs.lxxiv  
The process includes risk assessment, loss control, risk transfer and risk monitoring (i.e., control and follow-up).lxxv   Risk 
management may draw upon technical and legal expertise, knowledge of insurance, business ethics and common sense to aid 
an organization in minimizing losses.  Through risk assessment and preventive action a firm can reduce the frequency and 
severity of losses.   

Risk Management is a big topic on which some business schools offer complete courses.  All business students 
should be familiar with basic strategies for preventing legal liability.  Students should understand the roles and functions of 
those professionals who can assist with the risk management process including the risk manager, insurance agent or broker, 
attorney, and ethics officer.  Coverage of risk assessment, the process of identifying and evaluating the exposures that 
threaten an organization’s assets and profitability, should include a discussion of legal audits.  An organization will normally 
want to prioritize loss control, with risk transfer, particularly insurance, a second choice.  The goal of loss control is to reduce 
the frequency and severity of losses through preventive measures.  Whether through equipment maintenance, repair of a 
safety or environmental hazard, or careful personnel hiring and training, this is a good way to prevent legal liability from ever 
arising.  Loss control is superior to insurance defense because making a claim can increase premiums (or will be a direct cost 
to companies that self-insure) or lead to cancellation.  Furthermore, there are deductibles (i.e., risk retention) and not all risks 



can be insured against.  Most important, loss control is the ethical way.  Utilitarian calculations aside, inflicting injury to 
person or property is a strategy that raises serious ethical issues, notwithstanding how profitable such a strategy may be.lxxvi

Risk transfer shifts financial burden of loss outside the organization.  The most important and prevalent method of 
risk transfer is insurance.  Purchasing insurance is a way to protect against many different risks including tort liability of the 
firm.  In addition to paying damages insurance normally provides the insured with a legal defense.  Often, a businessperson 
facing a legal liability issue will contact their insurance carrier, not their lawyer.  Therefore, students would benefit from a 
practical understanding of insurance coverages and how to handle claims, including a practical discussion of insurance law.  
Other examples of methods to transfer risk, that are typically discussed in contract law but could be considered here, are 
indemnity agreements and exculpatory clauses.lxxvii

Risk management is a proactive and ongoing process that never ceases so long as the firm is in business.  At its best, 
risk management results in prevention that avoids the businessperson’s nightmare scenario: potential liability, lawyers, and 
time wasted by the legal system (of course there is still alternative dispute resolution, but better not to have the dispute arise at 
all).  When Joseph Wharton established the Wharton School of Finance and Commerce in 1881, law was one of five required 
subjects in the curriculum.  Insurance law was one of the topics to be taught in the law area.lxxviii   In today’s complex 
business world he might broaden that charge to risk management. Certainly the value of learning about risk management and 
insurance rivals the benefits of learning tort law and may be more important in the real world of business.lxxix

 
C.  Hiring and Managing an Attorney and Legal Audits 

Too often our societal norm is to hire an attorney after a legal problem arises.  Usually, the better long term strategy, 
particularly for businesses, is to prevent the legal problem from ever arising.  Prevention will normally be cheaper and easier 
than dispute resolution. 

Whether it’s because of a class in law, advice of another, or common sense, most people will contact a lawyer when 
a legal question or problem arises.  Therefore, we can impart to our students important practical information on when and 
how to hire an attorney and how to manage one.  The ability to work well with counsel can be critical to avoiding legal 
problems and staying out of court.lxxx   In discussing the results of their 1984 survey, Klayman and Nesser indicate that the 
largest gulf between business practitioner topical preferences and what was actually being taught in business school at that 
time was the subject of selecting and dealing with an attorney.lxxxi   They blame the problem in part on the lack of available 
materials (and based upon this author’s ongoing review of textbooks, little has changed).  They urge faculty to “rise to the 
challenge to produce teaching materials designed to aid the business person to better relate to attorneys.”lxxxii  Other surveys 
of business people also support the importance of knowing how to work with an attorney.lxxxiii  Sacasas and Cava stress 
attorney management and relations in their recommended approach to legal education of business students.lxxxiv    In a survey 
primarily of small businesspeople and entrepreneurs, Thomas and Usry found that those questioned were more prone to have 
annual contact with the topic of “selecting an attorney” than torts or product liability.  UCC issues scored only slightly higher 
than attorney selection.lxxxv   Rather than teaching sets of rules, Donnell sees greater value in providing students with 
“information and attitudes that will make it easier to work effectively with lawyers to accomplish a firm’s business 
goals.”lxxxvi   He mentions three studies in which the topic of  “effective cooperation between business people and attorneys 
was ranked of great importance” in respect to business law course design.lxxxvii

Topics for discussion in respect to hiring an attorney include forms of law practice; finding an attorney and 
consulting such sources of information as Martindale-Hubbell (books and website); specialties; legal fees, costs, retainers and 
billing practices; how to interview an attorney; role of the State Bar; and hiring considerations including credentials and 
references.  Students should be prepared to have an intelligent discussion with potential attorneys regarding a preventive 
approach to avoidance of legal problems and each lawyer’s experience with, and willingness to use, alternative dispute 
resolution if a dispute arises. 

Business school law classes should help students become knowledgeable and critical consumers of legal services.  
They should not feel intimidated by the legal system or attorneys.  Individuals and organizations work closely with attorneys. 
 The relationship may continue over a long period of time.  Therefore, it is important that clients feel comfortable and 
compatible with their lawyer as they would be with their dentist or doctor.  For example, students should understand that if an 
attorney has not been both punctual and polite, they should consider terminating his or her services.  Additional topics to help 
students become savvy consumers of legal services include benefits of utilizing paralegals; self-help law and “unbundled” 
legal services; realities of lawyer advertising (e.g., when to trust “specialization” claims and lawyer referral services, and how 
to recognize marketing schemes); avoiding “cost” billing surprises; and fee negotiation including discounting. 

Of course, once an individual or business hires a lawyer the fun has just begun.  After teaching students how to hire 
an attorney, the next responsibility is to orient them on managing those legal services.  A well-educated business practitioner 
and good consumer needs to know how to get the most out of his or her lawyer while keeping costs down. 



The first lesson is that any agreement with an attorney should be in the form of a contract, which details services to 
be rendered, fees and costs, regardless of whether the State Bar mandates a  written attorney-client fee agreement.  Where the 
client is to be billed at an hourly rate, the client should get a maximum charge for the work to be done or, at least, set an 
amount of time after which the attorney must contact them to authorize further work.  Students need to be informed to request 
detailed monthly bills itemizing work done with all fees and costs specified if such is not the practice of their legal service 
provider.  Because of the high cost of legal fees, fraud and errors, some companies hire auditors to scrutinize legal bills.lxxxviii  
 Students should understand that these issues make it important to establish a review process for law firm charges.  Another 
tip is for clients to request periodic reports on their legal work including copies of important documents.  Students should 
understand the basics of the rules that govern an attorney’s professional conduct and relationships including attorney-client 
privilege. 

If an attorney isn’t behaving properly (e.g., doesn’t return calls) students should be advised that they need to be 
assertive, complain and, at some point, consider getting a new attorney.  In extreme cases, their options include a complaint to 
the state bar or a consultation with a legal malpractice specialist.lxxxix

Hiring and managing an attorney is, of course, related to risk management and preventive law.  The topic of legal 
audits provides an excellent bridge between these areas of coverage.  A legal audit provides a good first step in practicing 
preventive law.xc  It involves a review by a lawyer of some or all areas of a business in search of legal risks that some refer to 
as “legal time bombs.”xci  Legal audits should be part of an organization’s overall risk management program.  Examples of 
what might take place in a legal audit include review of contracts; insurance coverage and indemnity agreements; hiring 
practices; and employment materials.xcii

What is a lawyer’s role with respect to issues of business ethics and social responsibility that may effect a 
businessperson?  A discussion of this question links the topics of business ethics and social responsibility to managing an 
attorney.  Future business practitioners need to know that their lawyer has a professional duty to be a zealous advocate on 
their behalf and defend them to the limits of the law.  This duty may exist even if the lawyer’s action has a result that is 
viewed by society as unethical (e.g., relieving a responsible individual from liability based upon cleaver legal tactics that 
harm someone else).  As discussed earlier, law provides only an ethical minimum: a businessperson who wants to be ethical 
must go beyond the law and do less than it allows and more than it requires.  Students must understand that lawyers normally 
provide legal, but not necessarily “ethical” advice and options.  And, that a lawyer may even advocate methods to dodge or 
circumvent the law or truth that are legal but unethical (e.g., tax “avoidance” schemes). Therefore, it may be up to clients to 
tell their attorney that they want to do the right thing.  Clients don’t have to follow advice that may be legal, but not ethical or 
socially responsible.  We can encourage our students to show such courage when they enter the professional world.  
Following an ethical approach in our competitive business culture often takes moral courage! 
D. Alternative Dispute Resolution and Business Dispute Resolution Systems 

Still popularly known as “alternative” methods of dispute resolution or ADR, what was once alternative has become 
mainstream.  “Entire industries have incorporated ADR processes into their business routine.”xciii   I tell my students to 
consider these processes for resolving disputes to be “additional” or “other” methods for resolving disputes.  As defined by 
Ponte and Cavenagh “ADR is any formal or semiformal process other than litigation used to resolve a business dispute.”xciv   

Applications of ADR in our society have become ubiquitous.  The business community has embraced ADR for the 
many potential benefits discussed below.  Hayford believes that ADR’s “continued ascendancy” is “virtually assured.”xcv   
Use of ADR clauses in business contracts are prolific.xcvi  Businesspeople and consumers who read their agreements will see 
such clauses on a regular basis.  And, as every business law instructor should know, the vast majority of conflicts are settled 
through negotiation or another method of dispute resolution and not resolved by a court decision.xcvii  A study of 2002 federal 
court cases found that only 1.8% ultimately went to trial.xcviii   An important reason given for the trend of decreasing trials is 
“the rise of arbitration and other less formal means of resolving disputes.”xcix   “Increasingly, federal and state courts are 
requiring parties to participate in various forms of ADR as part of the formal litigation process.”c

It is our responsibility to let business students know of the opportunities for, and advantages of, using ADR to settle 
disputes.  Lawton believes that “Teaching students about the alternatives to litigation and how to design workable in-house 
alternative dispute resolution programs is an important way to prepare future managers for the realities of conducting business 
in the 21st century.”ci   She is critical of business law texts which give little space to ADR related subjects.cii  Oppenheim sees 
the importance of providing future managers with knowledge of the range of alternatives available for resolving a dispute.ciii   
In her article, “Negotiation: An Idea Whose Time Has Come,” Rominger advocates for business law faculty to train their 
students in conflict resolution skills.  She states that “legal coursework is not complete without instruction in dispute 
resolution skills.  A pedagogy that addresses only the cognitive elements of the law may no longer be sufficient to prepare 
students for the emerging, ADR-based legal environment.”civ   Dunfee also supports coverage of dispute resolution and 
negotiation, in particular, within our classes.cv  In a chart of “law topics associated with the functional areas of business” (i.e, 



accounting, information systems, management, marketing, finance), found in Allison’s committee report, “dispute resolution” 
is listed as a law topic “commonly associated” with all five areas.  By comparison, antitrust law and commercial paper were 
listed under three areas.cvi  

Because litigation is confrontational, often requiring aggressive tactics to win, hostility between the parties 
frequently increases using this process.  Bad feelings can become intensified. ADR provides a tremendous opportunity for 
organizations to handle conflict in a way that has numerous potential benefits such as saving time and money, privacy, 
salvaging important relationships, protecting one’s reputation and trade secrets, simplicity and flexibility as opposed to 
judicial process.cvii  Important, potential psychological benefits of utilizing ADR for dispute resolution include greater control, 
empowerment, and “satisfaction” for the parties than typically available using an attorney and the court system.cviii  The 
Allison committee report stresses the importance and value of teaching ADR processes.  Their report says, “On the average 
ADR produces resolutions faster, cheaper, more privately and even more creatively than traditional litigation.”cix

Support for ADR has come from the highest level of our judicial system.  In his 1984 State of the Judiciary Address, 
United States Supreme Court Chief  Justice Warren Burger stated: 

The entire legal profession, lawyers, judges, law teachers . . .has become so mesmerized with the stimulation of the 
courtroom contest that we tend to forget that we ought to be ‘healers of conflict.’  For many claims, trial by 
adversarial contest must go the way of the ancient trial by battle and blood.  Our system is too costly, too painful, too 
destructive, to inefficient for a truly civilized people.cx

In a 1988 speech critical of the excesses of the American justice system, U.S. Supreme Court Chief Justice William 
Rehnquist said that our legal system as it exists poorly serves many Americans.  He noted that so-called alternative methods 
may in the future become usual and customary because of drawbacks to the traditional system.cxi

Methods of ADR include negotiation, mediation, arbitration, minitrials, summary jury trial, early neutral case 
evaluation, mediation-arbitration, and private judging.  Negotiation, mediation and arbitration are the most common forms of 
mediation, and to varying degrees, a basis for the other ADR methods.  Therefore, I emphasize these three methods in my 
class, but provide students with a basic understanding of each approach. 

There is value in teaching students the strengths and weaknesses of negotiation, mediation, arbitration and judicial 
process so they can make an educated decision on which process to use when a conflict arises.  Each process has advantages 
and disadvantages and is better suited to different circumstances and goals of the party.  In comparing these four methods 
consider these criteria: cost; speed; privacy; chances of reaching a result; privacy/opportunity for publicity; empowerment and 
control; satisfaction with process and results; opportunity to salvage relationship; maximization of award; ability to set 
precedent; procedural rights, including availability of discovery and appeal.   

An introduction to this subject can include a discussion of how and why our legal system supports, promotes, and 
sometimes requires the use of ADR rather than courts to resolve disputes.cxii   International and cross-cultural considerations 
should be mentioned.  Students should understand that ADR, particularly negotiation and mediation, often “shift risk.”   Both 
parties can reduce the chance of an extreme negative result, more common in litigation and to some extent arbitration, by 
using party-driven ADR methods and compromising.  (This also means the disputants will likely forego their chance for a big 
victory.)  The nature of party-driven ADR is such that more often the result may be “win-win” rather than “win-lose.”  Of 
course, the class should also be aware that in utilizing ADR a party forfeits certain constitutional and civil procedure 
protections.cxiii   This is most problematic when the ADR process is mandatory and binding.   Reference can be made to the 
topic of hiring and managing an attorney in a discussion of the appropriate role of attorneys in ADR.  Considerations include 
how to retain an attorney who is supportive of, and knowledgeable in ADR, and how to know when an attorney may be 
helpful or harmful with different ADR processes.  One hopes that in the future law schools will put greater energy into 
training lawyers to be peacemakers, as well as advocates.  Then businesspeople will not have to be as concerned about how a 
particular lawyer might handle non-traditional methods of dispute resolution. 
 

1. Negotiation 
The topic of negotiation provides an opportunity for law faculty in business schools to teach students a crucial 

business and life skill that is typically neglected in the required undergraduate curriculum.  As Ponte and Cavenagh put it, 
“Negotiation forms the basis for effective non-adjudicative dispute resolution and therefore is a key business skill.  The 
business professional must become comfortable with the process and the many ways in which it is practiced.”cxiv   Allison’s 
committee report agrees, “Every accomplished business manager must be a good negotiator.”cxv  “Negotiation informs all 
aspects of business life. . . .in some languages the same term is used for both ‘business’ and ‘negotiation.’”cxvi  Aspiring 
business people can benefit from more training in conflict management and persuasion.cxvii

Applications of negotiation in business are closely related to the law in business curriculum including bargaining, 
contract negotiation and dispute resolution.cxviii   This relationship makes the introductory course in law an ideal place to teach 



this subject.   Good negotiation skills can provide a business practitioner with the ability to resolve a conflict at its earliest 
stages without having to resort to lawyers.  Done properly, negotiation can be the simplest, least expensive, quickest and most 
private form of dispute resolution. 

I recommend that the unit on negotiation be practical and applied and include skill training with exercises.  The unit 
provides an opportunity to teach students theory and skills in communications, conflict resolution and persuasion.  Rominger 
believes that a negotiation component in business school law classes “can teach a wide variety of cognitive skills including 
issue and interest definition, critical reasoning, analytical proficiency, creative thinking and synthesis of multiple interests and 
options . . . assertive presentation of interests, collaborative group behavior, a preference for expanding options instead of 
narrowing them, and empathy for another’s point of view.”cxix  A goal of the curriculum should be for students to gain 
confidence in their ability to negotiate.  Students should also be made aware as to when it would be better to have someone 
else, normally an attorney, negotiate on their behalf.  For example, situations involving intense emotions or legal complexity 
make it advisable to use an attorney. 

The popular, classic book on negotiation, “Getting to Yes,”  by Roger Fisher and William Ury, and related materials 
such as audiotapes, provide an excellent introduction and overview to the topic.cxx   “Getting to Yes” elaborates on two 
different negotiation styles, the competitive or positional bargaining and collaborative or principled negotiation.cxxi  It teaches 
the tenets of principled negotiation such as to “separate the people from the problem,” and “focus on interests, not positions.” 
cxxii   Fisher and Ury offer problem solving ideas for more difficult bargaining scenarios.  A goal of these materials is to 
provide a student with knowledge and skills on “how to negotiate agreement without giving in.”cxxiii   Several articles have 
appeared in the Journal of Legal Studies Education suggesting methodology for teaching negotiation and dispute resolution in 
the business school law curriculum.cxxiv

Additional topics for discussion in respect to negotiation include negotiation ethics; international/cross-cultural 
negotiation; and drafting and enforcement of a negotiated agreement.  An added benefit of learning negotiation skills is that 
some of these same skills are useful in mediation and other party-driven dispute resolution processes. 
 

2. Mediation 
Mediation may be defined as a facilitated negotiation where a third-party neutral assists disputants to reach a 

mutually acceptable resolution to all or part of their conflict.  It has been argued that mediation offers an ethical approach to 
conflict resolution compatible with a caring and fair approach to stakeholder management.cxxv

As Ponte and Cavenagh note, “Mediation is perhaps the fastest growing form of alternative dispute resolution (ADR) 
in business today.”cxxvi   Research indicates that mediation is popular with corporate counsel, particularly in-house.cxxvii   
Studies have shown that mediation can result in tremendous money savings for business.cxxviii   Mediation is increasingly 
being taught in law schools.cxxix  As discussed earlier in respect to the potential benefits of ADR generally, in addition to 
saving time and money, the advantages of mediation may include privacy, salvaging a business relationship, and protection of 
reputation and business secrets.cxxx

Students should become familiar with the steps in a generic mediation process and common variations.  For example, 
some providers of mediation services rely heavily on the use of caucuses while others may dispense with them entirely.  
Other topics of value to students include mediator role and ethics; finding and selecting a mediator including qualifications, 
preparation for mediation; drafting and enforcing a mediated agreement.  Students should be made aware of the reasons why 
it may not be necessary, or even wise, to have an attorney present at a mediation session.  In any case, as noted earlier, it is a 
good idea to retain an attorney who is knowledgeable in, and supportive of, mediation.cxxxi   Finally, students should 
understand “mandatory mediation,” and its growing use in the court system. 

Students should know that studies indicate high satisfaction levels with mediation.cxxxii   Parties have a positive 
response to mediation because it is a process that empowers them with a great deal of control over the process and its 
outcome.  There is evidence that parties are more likely to comply with a mediation agreement than a court judgment.cxxxiii

 
3.  Arbitration 
Arbitration is an adjudicative process in which a third-party arbitrator hears a dispute and renders a judgment on the 

issues.   Today arbitration is a common way to resolve disputes.  Demand for arbitration has skyrocketed.cxxxiv   Recognizing 
the growing popularity and importance of arbitration (and other forms of ADR), Edelstein believes that it is “essential” we 
give it greater attention than the “second rate treatment” it currently receives in business school law materials and classes.cxxxv

Because arbitration takes different forms (e.g., formal labor arbitration) I suggest that the class be focused on 
“commercial arbitration.”   This concentration will have relevance to students in their lives as business practitioners, 
employees and consumers. 

Students should understand the meaning and uses of voluntary, compelled, binding and non-binding arbitration.  



They should be familiar with basic rules and procedures governing arbitration.  This includes the role and responsibilities of, 
and limitations on, arbitrators.  Specific topics for discussion include pre-dispute arbitration agreements (PDAAs); submission 
agreements; arbitrator qualifications and how to choose an arbitrator; self-representation and representation by counsel; 
arbitrator ethics; court annexed arbitration; appeal and enforcement of arbitral decisions; the Federal Arbitration Act and state 
preemption. 

Use of PDAAs has become very common.  For example, they can be found in many real estate, employment and 
medical service agreements.  There is a great deal of controversy today surrounding these clauses when included in consumer 
and employee contracts.cxxxvi   In some cases courts have found such clauses, or certain provisions within such clauses, to be 
unconscionable, particularly in the case of adhesion contracts.cxxxvii   Students should be familiar with the legal and ethical 
issues that have arisen with the proliferation of these clauses.  Issues include use of fine print; legalistic language; onerous 
requirements to arbitrate such as high costs or an inconvenient location; arbitrator selection provisions that benefit the 
business drafting the agreement; loss of procedural and constitutional rights such as discovery and jury trial; limitations on 
damages and ability to appeal; and other “lopsided” provisions.cxxxviii  The class might construct a legal and ethical PDAA that 
benefits the company by requiring ADR, but treats the other party fairly.  This exercise provides an opportunity for lessons on 
ethics, due process, contracts, and arbitration, from a managerial perspective. 
 

4. Implementation and Management of Business Dispute Resolution Systems 
The topic, implementation and management of business dispute resolution systems, focuses on how an organization 

can cost effectively prepare for and manage the inevitable conflict and disputes that will arise.  Business dispute resolution 
systems combine ADR with preventive law.  They involve mechanisms a business implements in advance so that when a 
dispute arises the possibility is increased that it will be resolved relatively quickly and inexpensively.   

A good starting point is to discuss utilization of ADR clauses in contractual agreements with third parties including 
consumers, employees and suppliers.  I recommend the students consider a “med-arb” clause requiring arbitration to follow 
mediation, if mediation fails.  Students should also know that in general, any method of ADR may be attempted at any point 
after a dispute has arisen, even during the civil litigation process.  As previously mentioned, legal and ethical issues in regard 
to contract clauses that require ADR, especially arbitration, should be discussed.   

Business dispute resolution systems can be divided into internal and external programs.cxxxix   The internal system is 
designed primarily for disagreements that arise with employees, franchisees, product dealers, and business partners.  An 
external mechanism is primarily for customers and suppliers.  Methods include provisions for dispute resolution in contractual 
agreements; ombuds and peer review programs; and training in conflict resolution techniques for managers and other 
appropriate personnel.  Dispute resolution processes should be outlined in company materials, including employee 
handbooks.  Companies that have successfully used business dispute resolution processes, Toyota, with dealers, and UPS, 
with employees, can be part of the discussion.cxl   Discussion of dispute resolution systems can be linked to the topic of hiring 
and managing an attorney since lawyers should assist with the implementation of dispute resolution systems.  Also, the 
practical topic of locating and hiring ADR service providers can be covered with mention of options such as the American 
Arbitration Association, “rent-a-judge” (e.g., Judicial Arbitration and Mediation Service, JAMS), and community dispute 
resolution centers. 

Students should understand that organizations can be creative in fashioning internal or external processes that fit 
their needs, so long as the processes are legal and ethical (e.g., fair, reasonable cost).   A related ethics issues is the use of 
confidentiality in settlements.  Confidentiality is relevant to these agreements whether they result from ADR or judicial 
process.  Such agreements have become controversial, particularly when environmental contamination or a dangerous 
product, such as the Ford Explorer - Firestone Tire cases, is kept secret from the public.cxli  Confidentiality of settlements is an 
evolving area of law, and although courts or statutes may require disclosure,cxlii it sometimes comes down to the willingness 
of a party to do the right thing when not legally required.cxliii

Finally, students can construct a general priority order for utilization of primary conflict resolution methods.  Such 
an exercise, having students prioritize methods and give their reasoning, including exceptions to the “general rule,” is a good 
way to review and summarize the material.  
 

5.  ADR- Conclusion 
  The two passages below are powerful messages with which to begin or conclude the ADR materials.  In The Art of 

War, written in 6th Century B.C., Sun Tzu states: “So to win 100 victories in 100 battles is not the highest excellence, the 
highest excellence is to subdue . . .without fighting at all.”cxliv   In a 1985 speech, former Chief Justice Warren Burger quoted 
a distinguished lawyer, Abraham Lincoln:  

“Discourage litigation.  Persuade your neighbors to compromise whenever you can.  Point out to them how 



the nominal winner is often a real loser in fees, expenses and waste of time.  As a peacemaker the lawyer has a 
superior opportunity of being a good [person]. . . .  

Never stir up litigation.  A worse [person] can scarcely be found than one who does this.”cxlv

  
E. Self-Help Law 

“Doing it yourself,” with little or no help from an attorney, can be an economical and  
self-empowering way to go.  Benjamin believes “That sense of empowerment is shared by the millions who have turned to 
self-help legal manuals and online services that aim to put neophytes on an equal footing with brandishing law degrees and, in 
the process, save them money.”cxlvi   Learning how to handle one’s own simple legal tasks and problems will be especially 
helpful to students who become entrepreneurs or small business owners and may have limited resources to hire a lawyer.  
Knowledge of self-help law will also benefit students in their personal lives.   Topics of coverage can include self-help 
sources and materials; legal research; small claims court; the limitations of self-help law, for example, when and how to get 
professional assistance. 

Students should be made familiar with self-help materials and their sources such as the Nolo Press in Berkeley, 
California.  Nolo offers a variety of self-help materials designed for the layperson, including books and software with many 
legal forms and documents.cxlvii  One can write a contract, draft a will, prepare incorporation documents or file for a patent 
with the aid of these materials.  Students should become acquainted with the law library.   The ability to do basic legal 
research will be a useful skill for many in business.  The Internet offers a convenient source for self-help law and legal 
research available on a businessperson’s desk.cxlviii    

Small claims court provides the layperson with a convenient, relatively inexpensive, fast, arbitration-like option for 
handling disputes.  In cases involving lesser amounts of money, the cost of hiring an attorney may not be economical even 
with a successful outcome.  Every business student should understand how small claims court works if they later want to 
bring an action or are sued there.  Ask students to share any experience they have had with this court.  Beyond small claims 
court, with the high cost of legal services the number of parties handling their cases  pro se  has increased dramatically.cxlix

Self-help law is only appropriate for certain individuals and particular circumstances.  The limits of self-help law 
need to be discussed.  “Middle-ground” possibilities such a hiring an attorney, or paralegal supervised by an attorney, for 
consultation or review of the layperson’s work should be considered.  Instructors should convey that there are attorneys 
offering “unbundled” legal services providing discrete tasks for a client rather than full representation.  Goldberg writes in 
Business Week of an inventor who saved $50,000 to $60,000 on patents using Patent it Yourself (Nolo Press) and the 
unbundled assistance of an intellectual property lawyer.cl  Economical options such as “legal form” services and law school 
clinics are also viable options.  

As the cost of legal services continues to rise, and self-help materials become easier to access and utilize, self-help 
law is bound to continue gaining in popularity.  We owe it to our students to empower them by teaching about this useful 
resource and option. 
 
F.  Traditional Topics: A Practical, Preventive Approach 

The new paradigm for teaching law to business students requires modification of the traditional way law topics such 
as civil procedure, contracts and torts are taught.  The new approach has two goals: (1) to orient these subjects more to the 
needs and realities of future business practitioners than is presently the case; (2) to condense these materials so there will be 
time to cover the new and expanded topics previously discussed.  These goals can compliment and support each other as I 
hope will become apparent below.   

Business students should be able to respond when a common legal problem in a field of law they have studied (e.g., 
contract law, anti-trust) may be present.  They should also understand basic vocabulary in the areas of law they have studied 
and in respect to procedure and dispute resolution alternatives to improve communications with their attorney.  We teachers 
should be able to accomplish this by providing the students with, in the language of Allison’s committee, “. . . fundamental 
knowledge of relevant legal principles.”cli  Based upon his survey of Fortune 500 executives, Massin suggests that 
respondents were looking for employees to have a general familiarity with the law.  He adds that the data suggests these 
executives look to legal staff for application of legal principles and handling of legal matters.clii    I concur with Donnell who 
believes that “students do not retain sets of rules long in their memories.  They may retain, however, enough in the way of 
legal principles to provide a basis for intuitive recognition of a related legal problem at a later time.”cliii   An advanced or 
complex approach to the law in an introductory class is not needed.  Going into depth or detail may unnecessarily distract or 
confuse students.cliv

Faculty who teach a “legal environment” as opposed to  “business law” approach to the required first class in law for 
business students believe one or two textbook chapters provides adequate coverage of contract law.  Certainly a reduction in 



material from the typical nine or ten chapters in contract law covered by many business law texts should pose neither a 
hardship nor a significant loss to students at programs that take a business law approach.  The Ford Foundation report of 1959 
by Gordon and Howell, “Higher Education in Business,” that began the movement towards replacement of business law 
classes with a “legal environment” approach, was critical of the traditional emphasis on contract law describing it as 
“narrow.”clv  Whether a program teaches legal environment or business law, all of the traditional law topics should be 
intelligently simplified so they are practical and oriented toward prevention. This section of the article provides guidance and 
a model for remaking a traditional course by using subjects typically found in both business law and legal environment 
classes. 

Just because law faculty in business schools were taught law with casebooks and case method does not make that 
method an appropriate way to teach business students.  The challenge is for us to move away from our zone of comfort and 
find a better way.  I suggest that it may be useful for business students to read one or two complete judicial opinions of short 
length.  This can provide an introduction to judicial opinions, process and related terminology.   We might explain a method 
of case analysis such as IRAC (issue, rule, application, conclusion) and have them try applying it.  But, recalling that our 
audience is not here for legal training, use of case materials should be minimized.  Frequently, a few sentences explaining a 
court opinion will suffice.clvi  At most, cases should be condensed summaries or briefs of actual opinions.   

There is value in teaching business students the fundamentals of the federal and state court systems including some 
basic terminology such as “jurisdiction” and “venue.” These topics will help them to understand the legal system generally, 
and make them more aware, knowledgeable and, one hopes, better citizens.  But, do they really need to understand the details 
of “certiorari” or “in-rem jurisdiction”?   Very brief coverage will suffice for the steps in civil procedure, pleadings through 
appeal.  Should students later find themselves involved in civil litigation, except for small claims court, it is likely they will 
have an attorney to handle the matter.  In a survey of Fortune 500 CEOs, or representatives they selected, each was asked to 
rate the importance of legal subjects taken from business school law texts.  “Legal system and civil procedure” ranked 30th 
out of 34 choices.clvii  This study, and a separate study concerning which topics should be included in business school law 
classes, indicate that subjects such as “the legal system and civil procedure” (and other “traditional areas of instruction”) are 
“largely in the domain of legal professionals” and that there is “no need for managers to develop expertise in these areas.”clviii

Several examples of how the new paradigm’s approach might be applied to traditional substantive law topics can be 
drawn from the tort law curriculum.  The following rhetorical questions should be considered in respect to what knowledge of 
tort law will be most useful to future business practitioners.  Aren’t ethical behavior, risk management and insurance the best 
ways to prevent tort liability?    If businesspeople are confronted with a tort liability issue aren’t they likely to contact their 
insurance agent or attorney who will handle the matter?  Surely understanding the basics of torts and its terminology will be 
beneficial.  But, do we really need to cover the “doctrine of  last clear chance”?  Could not “causation,” especially “proximate 
cause,” be condensed and simplified so as to utilize less class time and energy?   Intentional torts such as assault, battery and 
false imprisonment can be abbreviated since they will likely have little “real-world” relevance for many businesses.  A 
practical, preventive example, such as the handling of a suspected shoplifter, is one good way to discuss intentional torts.  To 
help students prevent liability it is important that they understand the basics of negligence.  In particular, they should 
understand the duty of due care and what constitutes a breach of that duty in different professional contexts. 

Especially in the business law course format, the topic of contract law provides numerous opportunities for 
simplification to a practical, preventive approach that is appropriate for future business practitioners.  Reed is highly critical 
of the business law approach to contracts in which contract law dominates the introductory law course.  He believes that this 
focus “fails to serve students well and threatens the relevancy of the course in the contemporary business curriculum.”clix  
Reed cites previous surveys in the business literature as indicating “contracts and sales study should occupy no more than 
12% of the introductory business law course.”clx   He reinforces these surveys with his own study of the frequency of contract 
law in three different sources of judicial literature, West’s General Digest, Index to Legal Periodicals and Business Index.  In 
each of these sources he finds comparable percentages, to the earlier studies, of pages on contract law.clxi  Petty and Mandel 
argue for a practical orientation to the teaching of contract law.clxii   

The following subjects are strong contenders for content streamlining and reduction.  Is it necessary that the topic of 
“rewards” be considered at all?   Possibly interesting to some, rewards is not pertinent to the everyday business life of most.  
Capacity to contract can be made brief and to the point since this topic is likely to have limited “real-world” relevance to most 
business school graduates.  Students should learn that although exceptions may exist, it is best not to contract with a minor, an 
intoxicant or a mentally disabled person.  The “business wise” option is to have a parent or guardian sign on behalf of the 
party lacking capacity.   Discussion of exceptions (e.g., necessities) and ancillary issues (e.g., return of consideration) can be 
minimized.  After surveying the needs of business people, Klayman and Nesser concluded that limited coverage of capacity to 
contract (and product warranties) would be appropriate: “The value of anything more than a summary treatment of this area is 
suspect especially in light of other undertreated topics competing for time [emphasis added].”clxiii  The “battle of the forms” is 



a topic that begs to be made simple and practical.  Students should be made familiar with the problem and advised to hire an 
attorney who can set up a preventive system for the contracting process that protects them within these UCC provisions.  In 
addition to being very time-consuming to teach, the complexity of this topic is far beyond what most business students are 
going to be able to retain and apply in their business careers, if they need this information at all.  The Statute of Frauds is 
another example of an area prime for simplification.  Business students are unlikely to remember, and business practitioners 
don’t need to be bothered with, the detailed rules.  I provide an example below of what textbook material on the Statute of 
Frauds might cover: 

Generally, if proven, courts will uphold oral contracts as valid.  There are several exceptions to this general 
rule where a contract must be in writing or a court may find the oral agreement to be invalid.  These exceptions come 
from a law called the “Statute of Frauds.”   All of the contracts that fall under the Statute of Frauds, and therefore 
must be in writing to be enforced by a court, deal with substantial subject matter. One would want such agreements 
to be in writing irrespective of the legal requirements.  Examples of contracts that generally must be in writing 
include contracts for real estate and contracts for the sale of goods for $500 or more (UCC rule). 

All contractual agreements should normally be put into writing to provide proof if later needed that an 
agreement did in fact exist, and what the terms of the agreement were.  A writing protects both parties against later 
disagreements, misunderstandings or fraud.  As noted, the Statute of Frauds only applies to certain specific types of 
contracts.  Even for the types of contracts which the Statute of Frauds requires a writing, courts have made many 
exceptions and may still uphold an oral agreement.  Therefore, if you make an oral agreement with another party for 
which the other party is attempting to renege because the understanding was oral, it is worth contacting an attorney 
to ascertain your chances of having the agreement upheld by a court. 

Discussion of the Statute of Frauds provides another opportunity to interweave ethical principles with the discussion of law.  
A question one might pose to the class is whether it is ethical to use the Statute of Frauds to escape oral promises one has 
made to another party.   

In fact, there probably isn’t any area of contract law that can’t be revised and simplified, particularly when taught in 
a business law class format.  As Reed has noted, “To begin with, most business law texts teach classical contracts concepts 
about offer, acceptance, consideration, legality and capacity in a depth of detail that far exceeds their marginal utility.”clxiv   
He supports this position by citing studies that indicate the limited importance of legal doctrines of classical contract in real- 
world business.clxv  

Business law textbooks can have as many as 10 chapters on contract law without ever showing students what an 
actual contract looks like!  A practical application of contract law for future business practitioners is for them to read, 
understand, and draft a simple contract.  This coverage can be tied to the chapter on self-help law mentioned above. 

The previous discussion was meant to provide the reader with a sampling of potential for “business-practitioner 
oriented” reductions and modifications in the contract law curriculum.  I could go on with many more examples, “remedies,” 
“third parties,” etc., and elaborate the possibilities, but I hope the point has been adequately made.clxvi   

Revising traditional procedural and substantive law topics for the new paradigm will take commitment, perseverance 
and creativity on the part of textbook authors and faculty.  It requires a major transition form the law school education and 
law practice mentality that has forever been the basis of traditional business law and legal environment classes.  It means 
being realistic about our business students, their identity, interests, capabilities, and future needs.  What they will gain from 
the new paradigm’s emphasis on preventing legal problems and resolving conflict in business make the trade-offs worthwhile. 
 
V.  CONCLUSION 

If our discipline is to succeed in the future I believe the concerns this article raises about how our subject is taught 
need to be addressed.  We must never forget that we have not been hired to teach future law students or future lawyers. 

Might this article be arguing lawyers out of a job in business schools?   Emphatically not, business law and legal 
environment are still, and will always be, law classes.  They can only be taught competently by someone with a law degree.  
The new and expanded topical coverage recommended here integrates well with the traditional topics.  Individuals with law 
backgrounds are well-suited to the task of teaching this curriculum.  Either they currently have the requisite knowledge to 
teach the new materials, or, with reasonable time and effort, can gain it.  The opportunity exists for law faculty to integrate 
these important topics, especially dispute resolution and negotiation, into their course before they are adopted into other 
required courses.  Massin rejects the proposition that our classes be left to faculty from other disciplines.  Stressing the need 
for teachers to “possess a strong legal background,” he adds: 

However, we must seriously consider the necessity to wean ourselves from traditional law school 
pedagogy.  We may need to find a new and as yet untested approach to our disciplines, which is significantly unlike 
anything previously attempted.   It may indeed be a road less traveled- but that does not, and should not, presuppose 



that our journey will be any less fruitful.clxvii  
James Jurinski, a former editor of the Journal of Legal Studies Education, is one of many individuals who has raised 

concerns about the future of full-time law faculty in business schools.  He argues that if we are not “proactive” and 
“relevant,” law classes “will be eliminated.”clxviii   There are many demands being made on business education today.  A 
dynamic environment of change exists with technological innovation and financial pressures as two leading factors.  Under 
the circumstances, and considering that most of us do not hold a traditional Ph.D. degree, the profession may be in a 
precarious position.  We need to make our courses more relevant, practical and useful for future business practitioners, or face 
possible extinction.   

The response to the new paradigm by business students, non-legal business faculty, businesspeople and business law 
book publishers has been very positive.  I am repeatedly told by individuals from these groups that this approach makes good 
sense.  Predictably, the greatest resistance to change comes from business school law faculty members who are comfortable 
with teaching the material the way they learned law and have been teaching law in the past.  In 1984, Dunfee bemoaned the 
fact that change comes very slowly to our field.clxix  In 1997, Brack implored our profession to go “beyond the safe and 
familiar legal surroundings” urging adoption of a “managerial paradigm.”clxx   This article has been an effort to offer a 
comprehensive model for change.  It is long overdue.clxxi  
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