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Transnational companies have been the first to benefit from globalization. They must take their share of 
responsibility for coping with its effects.1
 

INTRODUCTION 
 

     Section 1350 of Title 28 of the U.S. Code, the so-called “Alien Tort Claims Act” (ATCA), provides that “[t]he district 
courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of 
nations or a treaty of the United States.”2 Largely dormant from the time of its inclusion by the U.S. Congress in the Judiciary 
Act of 1789, the ATCA has proven contentious since its reinvigoration as a tool by which alien plaintiffs sought to hold 
foreign government officials liable in the United States for human rights violations.3 Its more recent utilization against 
transnational enterprises for complicity in human rights abuses associated with their foreign investment activities has added 
to this controversy.4 Judicial interpretation of this use of the ATCA has been complicated by the complete absence of 
legislative history as well as a dearth of judicial opinions prior to the late 1990s.5 Nevertheless, a body of ATCA 
jurisprudence has emerged from the opinions of courts confronted with the activities of transnational enterprises, often in 
locations with long histories of disregard for even the most fundamental of human rights.  
     Critics have condemned ATCA litigation as constituting a de facto war against globalization and an arrogant exercise of 
extraterritorial power with respect to events over which transnational enterprises have little or no control.6 Additionally, 
ATCA litigation has served to corrupt the U.S. judicial system by politicizing courts and requiring that they opine on foreign 
affairs and U.S. policy.7 Judicial complicity in the continuation of such litigation has transformed the ATCA into “a generator 
of interminable litigation” and an open invitation to exercise “judicial creativity” in those cases where international law does 
not provide clear guidance.8 Such dire consequences occur at the behest of alien plaintiffs and nongovernmental 
organizations with no responsibility for the conduct of foreign policy or political accountability.9 The only interest served by 
such litigation is that of “avaricious class-action lawyers” and the “latter day pirates of the plaintiffs’ bar” seeking 
“gargantuan remedies for domestic torts.”10

     The Bush Administration recently joined this chorus of critics of modern ATCA jurisprudence. In an amicus curiae brief 
filed in Doe v. Unocal Corporation presently pending before the U.S. Court of Appeals for the Ninth Circuit, the Justice 
Department contended that the ATCA has been “commandeered and transformed into a font of causes of action permitting 
aliens to bring human rights claims in [U.S.] courts, even when the disputes are wholly between foreign nationals and when 
the alleged injuries were incurred in a foreign country, often with no connection whatsoever with the United States.”11 The 
Justice Department further condemned modern ATCA jurisprudence as erroneously providing a right of action to private 
parties to enforce unratified and non-self-executing treaties and non-binding resolutions of international organizations such as 
the United Nations (U.N.) and the International Labour Organization (ILO).12 In addition, ATCA jurisprudence threatened to 
undermine the war on terrorism, especially to the extent that human rights claims could be asserted against U.S. allies.13 The 
continuation of such litigation also raised the “significant potential for serious interference” in other U.S. foreign policy 
initiatives and was “contrary to [the U.S.] constitutional framework and democratic principles.”14   
     This article examines the primary substantive objections to the current use of the ATCA in human rights litigation against 
transnational enterprises. These objections are difficulties associated with defining conduct sanctionable pursuant to the 
ATCA and the foreign policy implications of such litigation. The article concludes that courts confronted with ATCA claims 
have provided adequate guidance to transnational enterprises with respect to prohibited conduct and have not delved into 
foreign policy issues to an impermissible degree.     
 

CURRENT ATCA JURISPRUDENCE AND TRANSNATIONAL ENTERPRISES 
 

     Recent ATCA litigation involving transnational enterprises consists of three distinct types of cases. These cases allege 
complicity by transnational enterprises in violations of non-labor related human rights and labor rights and complicity in 
environmental degradation. Judicial opinions in each of these categories have focused on two issues. The first issue is the 
identification of actionable conduct pursuant to the ATCA. The second issue is the justiciability of claims pursuant to the 
doctrines of forum non conveniens,15 act of state,16 political question17 and comity.18 A summary of the judicial opinions in 
each category with respect to these issues is set forth below.  
 
 



The ATCA, Transnational Enterprises and Non-Labor Related Human Rights 
 

     The initial category of cases alleges complicity by transnational enterprises in violations of non-labor related human 
rights.19 The primary focus of these opinions has been the identification of actionable conduct pursuant to the ATCA. Two 
opinions in this category of cases have concluded that the defendants’ alleged conduct constituted torts in violation of the law 
of nations. Specifically, in Eastman Kodak Co. v. Kavlin, the district court held that liability pursuant to the ATCA reaches 
conspiracies between state and private actors “to perpetrate illegal acts through the coercive use of state power,” in this case, 
arbitrary detention contrary to legitimate penological interests.20 Although the plaintiff’s detention was not accompanied by 
torture, he was nonetheless detained under conditions “horrendous by any contemporary standard of human decency” which 
was a readily foreseeable result of the defendants’ conspiracy with Bolivian officials.21 Furthermore, even assuming that 
arbitrary detention was required to be prolonged in order to be actionable, the court found no reason why imprisonment for a 
period of ten days could not be considered prolonged.22  
     This conclusion was most recently affirmed in Presbyterian Church of Sudan v. Talisman Energy, Inc. wherein the district 
court held that transnational enterprises could be liable for conspiracy and aiding and abetting human rights violations.23 This 
conclusion was based upon opinions interpreting international law precedents which characterized private party liability for 
conspiracy and aiding and abetting as arising from practical assistance, encouragement or moral support which has a 
substantial effect on the occurrence of the violation and is perpetrated with actual or constructive knowledge that it will 
facilitate the alleged violations.24 The district court also held that slavery and war crimes were actionable pursuant to the 
ATCA.25 Finally, private parties could be liable for displacement of civilian populations, the uncompensated confiscation of 
property, torture and persecution of ethnic and religious minorities to the extent that these violations occurred in the course of 
commission of genocide and war crimes.26  
     However, the majority of opinions have rejected claims that the torts allegedly committed by transnational enterprises are 
within the law of nations as to be actionable pursuant to the ATCA. For example, in Bigio v. Coca-Cola Co., the Second 
Circuit concluded that “[h]owever reprehensible, neither racial or religious discrimination in general nor the discriminatory 
expropriation of property in particular is . . . an act of universal concern . . . or sufficiently similar to [such] acts” absent 
commission by state officials or a private party acting under color of state law.27 The plaintiffs failed to demonstrate that 
Coca-Cola was complicit in the confiscation of their property by the Egyptian government.28  
     Similar conclusions have been reached by the Ninth and Fifth Circuits. In Hamid v. Price Waterhouse, the Ninth Circuit 
affirmed the district court’s dismissal of the plaintiffs’ ATCA claim.29 Although the defendants’ conduct was international in 
scope, fraud, breach of fiduciary duty and misappropriation of funds were not within the traditional bounds of the law of 
nations but rather “garden variety violations of statutes, banking regulations, and common law.”30 The Fifth Circuit affirmed 
the district court’s dismissal of the complaint in Carmichael v. United Technologies Corp. on the basis that, although the 
ATCA confers jurisdiction over private parties who “conspire in, or aid and abet, official acts of torture by one nation against 
the citizens of another nation,” the plaintiff failed to demonstrate that the defendants were involved in or aware of his arrest, 
incarceration and mistreatment.31 Absent such evidence, the Fifth Circuit concluded that the plaintiff failed to demonstrate 
any causal connection between the defendants’ conduct and his imprisonment and torture.32               
     The same conclusion was also reached in Abdullahi v. Pfizer, Inc. In this case, the district court held that private actors 
violate international law when their misconduct “‘is either listed as an act ‘of universal concern’ in [section] 404 [of the 
Restatement of the Law of Foreign Relations] or is sufficiently similar to the listed acts for us to treat them as though they 
were incorporated into [section] 404 by analogy.’”33 Pfizer’s drug testing procedures, however reprehensible, did not rise to 
the level of a violation of universal concern.34 Nevertheless, the court found that Pfizer was a state actor as the actions of the 
Nigerian government in approving the testing procedures, assigning physicians to assist in the process and fraudulently 
altering documents and silencing critics rendered the government and Pfizer joint participants in the Trovan testing 
protocol.35                
     Five judicial opinions in this category of cases have addressed the justiciability of claims pursuant to various abstention 
doctrines. The most commonly referenced doctrine was that of forum non conveniens, which was addressed in four opinions. 
Three of these opinions rejected application of forum non conveniens to the plaintiffs’ ATCA claims. Two courts rejected 
application of the doctrine due to the absence of an adequate alternative forum. Specifically, in Kavlin, the district court 
refused to apply forum non conveniens on the basis that Bolivia did not provide an adequate alternative forum.36 In support of 
this conclusion, the court cited statements of the Bolivian Minister of Justice, academics, the former legal counsel to the 
Bolivian House of Representatives and the U.S. State Department that Bolivia’s judicial system was overburdened, corrupt, 
susceptible to political influence and lacking in public credibility.37 These opinions were of particular importance to the court 
as the entire basis of the plaintiff’s complaint was the deprivation of rights through the defendants’ manipulation of the 
Bolivian judicial system.38 This reasoning was echoed in Presbyterian Church of Sudan wherein the district court determined 
that Sudan did not provide an adequate alternative forum for the plaintiffs’ claims due to the alleged complicity of its 
government in the human rights violations at issue.39 In addition, two courts rejected application of forum non conveniens on 
the basis of deference to the choice of forum by a U.S. resident40 and the interest of the United States in vindicating 
international human rights violations as expressed in the ATCA41  



     By contrast, the district court applied forum non conveniens to the plaintiffs’ complaint in Abdullahi. The court initially 
concluded that the Kano Federal High Court provided an adequate alternative forum for the plaintiffs’ claims based upon 
Pfizer’s amenability to service of process in Nigeria and provisions of Nigerian law that permitted the adjudication of claims 
sounding in negligence, medical malpractice and other personal injury.42 Although noting that Nigeria is “a nation 
experiencing difficulties in its transition from a dictatorship to a democracy,” the court specifically rejected the plaintiffs’ 
claim that Nigeria was an inadequate forum on the basis of its widespread corruption and bias.43 Absent substantiation of 
these allegations through the production of significant evidence of corruption and bias associated with the adjudication of 
similar claims so severe as to call the adequacy of the forum into doubt, the court refused to assess the sufficiency or 
supervise the integrity of Nigeria’s courts.44    
     The court then balanced the public and private interest factors. The court concluded that Nigeria had a strong public 
interest in the litigation based upon the occurrence of the tests in the country, the nationality of the victims and the 
participation of government officials in the allegedly tortious conduct.45 These factors were however offset by U.S. interests 
in the litigation as a result of the development and production of Trovan and design of the Kano protocol in the United States 
and Pfizer’s alleged circumvention of applicable domestic laws and regulations.46 However, the balance of private interests 
clearly weighed in favor of dismissal of the U.S. litigation and refiling in Nigeria based upon the exclusive presence of 
witnesses necessary to establish causation, injury and damages in Nigeria.47 The court thus granted Pfizer’s motion to dismiss 
“because the vexation that [the defendant] would incur in pursuing the relevant Nigerian discovery while litigating in [the 
United States] is grossly disproportionate to any convenience that plaintiffs may experience.”48           
     The act of state doctrine was addressed in two opinions. The Second Circuit addressed the applicability of the act of state 
doctrine to the plaintiffs’ claims of unlawful expropriation of real property in Bigio. Although the court affirmed the 
dismissal of the complaint pursuant to the ATCA, it reversed the district court’s application of the act of state doctrine to the 
plaintiffs’ complaint on the basis that resolution of the case by U.S. courts would not impact international relations or 
embarrass or hinder the executive branch in the conduct of foreign relations.49 This conclusion was based on the fact that the 
government responsible for the confiscation of the plaintiffs’ property was no longer in power, and, as a result, “the danger of 
interference with the Executive’s conduct of foreign policy [was] surely much less than the typical case where the act of state 
is that of the current foreign government.”50 Application of the act of state doctrine was also rejected by the district court in 
Presbyterian Church of Sudan. The court held that adjudication of the plaintiffs’ claims was not barred as world opinion 
unanimously condemned genocide, war crimes, enslavement and torture.51 Adjudication of the plaintiffs’ claims was also 
consistent with U.S. foreign policy with respect to Sudan.52 The mere existence of a complex diplomatic relationship between 
the United States and Sudan did not militate in favor of dismissal without evidence of a detrimental effect upon such 
relations.53 Given the long-standing U.S. condemnation of Sudan, any detrimental effect upon the complex diplomatic 
relationship between the states arising as a result of adjudication of the plaintiffs’ claims would be “a mere drop in the 
bucket.”54  
     The district court’s opinion in Presbyterian Church of Sudan also addressed the comity and political question doctrines in 
the context of violation of non-labor related human rights. The court refused to grant international comity with regard to 
Sudan’s alleged campaign of genocide on the basis of the U.S. interest in the vindication of human rights violations as 
expressed in the ATCA.55 Sudanese interests in the outcome of ongoing peace negotiations between warring factions in the 
country were not subject to deference as the defendant failed to specify how or why the adjudication of the plaintiffs’ claims 
would interfere with efforts to resolve hostilities.56 Rather, continuation of the litigation was consistent with U.S. policy, 
which had previously condemned human rights violations in Sudan and declared it to be a state sponsor of terrorism.57        
     The political question doctrine was equally inapplicable to the plaintiffs’ claims. Initially, the court found that the 
adjudication of human rights claims was committed to the federal judiciary through the ATCA.58 Although the plaintiffs’ 
claims presented difficult and sensitive issues for resolution in a politically charged context, this fact alone did not mandate 
reflexive invocation of the doctrine.59 This conclusion was reinforced by the fact that the standards of behavior applicable to 
the defendant’s behavior were readily ascertainable from universally recognized norms of international law.60 Additionally 
relevant in this regard was the universal condemnation of genocide, war crimes, enslavement and torture as violations of 
customary and codified international law.61 Finally, adjudication of the plaintiffs’ claims would not contradict U.S. foreign 
policy toward Sudan or violate any specific agreement between the states.62    

 
The ATCA, Transnational Enterprises and Labor-Related Human Rights 

 
     The second category of cases consists of those alleging violations of labor rights by transnational enterprises.63 The 
primary focus of these cases has been the identification of practices that violate customary international law. The majority of 
these cases have rejected claims that transnational enterprises violated customary international law. For example, in Doe 
v.Unocal Corp., although the district court equated the plaintiffs’ allegations of forced labor with participation in slave 
trading,64 the court rejected the contention that application of the holdings of the Nuremberg Military Tribunals required it to 
render mere knowledge of such practices actionable in the absence of participation or cooperation.65 The court noted that 
each of the German industrialists found liable for war crimes or crimes against humanity by the Nuremberg Military 
Tribunals was actively complicit in the alleged violations.66 By contrast, Unocal did not participate or cooperate in the 



utilization of forced labor by the Burmese military but instead expressed concern that the military was engaging in this 
practice on its behalf.67 The court also noted that the military actively concealed the extent of its utilization of forced labor 
from Unocal.68 Furthermore, Unocal’s receipt of benefits accruing from such practices was insufficient to establish liability 
pursuant to international law.69      
     Similar conclusions were reached by the district courts in Sinaltrainal v. Coca-Cola Co. and Estate of Rodriquez v. 
Drummond Co. In Sinaltrainal, the court rejected the plaintiffs’ contention that the murder of a labor activist by Colombian 
paramilitaries was a war crime as it was not committed in the course of hostilities that were related to the ongoing conflict 
between the Colombian military and paramilitary and guerilla forces.70 Rather, the murder was motivated by the private 
business interests of the defendants with respect to labor unrest at the Coca-Cola bottling facility.71 The court also held that 
summary execution as alleged by the plaintiff violated international law as it was committed by private paramilitaries acting 
under color of law through the receipt of significant assistance from officials of the Colombian government.72 However, the 
complaint failed to adequately allege Coca-Cola’s participation in the murder through joint action with the paramilitaries.73 
This conclusion was based upon an agreement between Coca-Cola and its Colombian bottler, which did not impose a duty 
upon Coca-Cola “to monitor, enforce or control labor policies at . . . [the] bottling plant, the failure of which constitutes a 
conspiracy or joint action with the paramilitary.”74 In addition, the agreement did not give Coca-Cola the duty or right to 
control security operations at its Colombian plant.75  In a similar fashion, in Rodriquez, the district court dismissed the 
plaintiffs’ claim of genocide arising from the murder of civilian labor leaders by Colombian paramilitaries on the basis that 
the plaintiffs failed to allege that the murders were the result of “an intent to destroy, in whole or in part, a national, ethnical, 
racial or religious group.”76      
     However, the district court in Rodriquez also held that, to the extent the murders involved paramilitary forces engaged in a 
civil war in Colombia, they violated the laws of war as set forth in the Geneva Conventions and were thus actionable war 
crimes.77 The court further noted that the plaintiffs’ claim of extrajudicial killing was an actionable violation of international 
law.78 Finally, the court determined that the rights to associate and organize were sufficiently specific, universal and 
obligatory to qualify as norms of customary international law.79 The court noted that three international agreements providing 
the rights to associate and organize had not been ratified by the United States.80 However, ratification was not necessary in 
order for such violations to be actionable under the ATCA.81 Rather, torts were actionable if they constituted violations of 
customary international law.82 In any event, at least one international convention establishing the rights to associate and 
organize has been ratified by the United States and Colombia.83 Although this convention is not self-executing, the court held 
that the ATCA provided the necessary implementing legislation.84 Although no other court had held that the rights to 
associate and organize were norms of international law actionable pursuant to the ATCA, the district court stated that it was 
required to evaluate the status of international law as it existed at the time of the filing of the lawsuit.85  
     One case in this category has addressed justiciability of ATCA claims in the context of the act of state doctrine. In Unocal, 
the district court held the doctrine inapplicable unless adjudication of the matter brought the United States into hostile 
confrontation with a foreign state.86 In this case, there was little likelihood of hostile confrontation as the executive and 
legislative branches had previously censored the Burmese government for its human rights abuses.87 The court also inquired 
whether the foreign state was acting in the public interest.88 Such concerns were not evident in this case as the alleged human 
rights violations were not in the interest of the Burmese citizenry.89 Moreover, the “high degree of international consensus” 
with respect to the condemnation of torture and slavery overcame application of the doctrine.90  
 
The ATCA, Transnational Enterprises and Environmental Rights 

 
     The third category of cases consists of claims of transnational complicity in environmental degradation.91 These cases have 
focused equally on identifying conduct in violation of the law of nations and justiciability of claims. The federal courts have 
largely rejected ATCA claims arising from the alleged violation of environmental rights. For example, in Beanal v. Freeport-
McMoran, Inc., the Fifth Circuit dismissed the plaintiff’s environmental tort claim due to the absence of specific names, 
dates, locations, times and facts that would place the defendants on notice of their factual basis.92 The court further held that 
the defendants’ alleged violation of the Rio Declaration on the Environment and Development did not rise to the level of 
“shockingly egregious violations of universally recognized principles of international law.”93 Rather, the Rio Declaration 
merely stated “a general sense of environmental responsibility . . . abstract rights and liberties devoid of articulable or 
discernable standards.”94  
     Similar reasoning also supported the dismissal of the plaintiff’s cultural genocide claim. The international conventions 
cited by the plaintiff in support of his claim of a right to cultural development were “amorphous” and failed to “proscribe or 
identify conduct that would constitute cultural genocide.”95 These “vague and declaratory international documents” also 
presented application problems as they were “devoid of discernible means to define and identify conduct that constitutes a 
violation of international law.”96 Finally, the court held that the plaintiff failed to demonstrate that cultural genocide had 
achieved “universal acceptance as a discrete violation of international law.”97 This conclusion was especially warranted by 
the express refusal of the drafters of the Genocide Convention to include cultural genocide within its prohibitions.98   
     Federal courts have also dismissed environmental tort claims based upon the rights to life, health and sustainable 
development. In Sarei v. Rio Tinto, the district court rejected these claims on the bases that such rights lacked sufficient 



specificity, were not universally recognized and did not have generally accepted meanings in the international community.99 
Furthermore, a holding that the mining operation violated the rights to life and health would be contrary to international law 
principles that permit states to exploit their natural resources in an unfettered fashion as long as it does not injure other 
states.100 However, it bears to note that the court in Sarei concluded that it possessed jurisdiction with respect to the claim 
that the defendants violated the U.N. Convention on the Law of the Sea by failing to take necessary measures to prevent or 
reduce pollution damaging to human health and marine life.101 Although the United States had not ratified the Convention, 
the court held that it was still bound to uphold its purposes and principles.102 Furthermore, the Convention represented the 
law of nations as it had been ratified by 166 states at the time of the court’s opinion.103

     Most recently, the U.S. District Court for the Southern District of New York utilized similar reasoning in rejecting claims 
of violation of the rights to life, health and sustainable development. In Flores v. Southern Peru Copper Corp., the court 
noted that, although severe environmental pollution necessarily has an impact on human life, the plaintiffs failed to 
demonstrate that such pollution and resultant injury violated well-established rules of customary international law.104 The 
human health impact of pollution was of growing international concern, but there was no “general consensus among nations 
that a high level of pollution, causing harm to humans, is universally unacceptable.”105 International instruments cited by the 
plaintiffs in support of their claims elucidated rights but did not identify concomitant prohibitions.106 This absence rendered 
the principles they represented insufficiently determinate for purposes of subject matter jurisdiction pursuant to the ATCA.107 
The plaintiffs’ efforts to render these principles actionable through the utilization of multiple affidavits and opinions of 
professors were equally unconvincing.108 To the contrary, customary international law provided that the appropriate balance 
between economic development and environmental protection lies within the sound discretion of each state with respect to 
land within its borders.109 In addition, international law is not violated by pollution occurring exclusively within a state’s 
borders.110    
     Three courts have addressed the application of forum non conveneins to environmental claims. Two of these courts 
concluded that the alternative foreign forum was adequate for purposes of application of the doctrine. In Aguinda v. Texaco, 
Inc., the Second Circuit concluded that Ecuador was an adequate alternative forum as Texaco was amenable to service of 
process in the country, and Ecuadorian courts were receptive to tort claims and permitted class actions.111 Although 
Ecuadorian judicial procedures were less efficient than those in the United States, this inefficiency did not render such 
procedures ineffective for purposes of determining the adequacy of the forum.112 The court additionally rejected the 
plaintiffs’ claim that Ecuadorian courts were subject to corrupt influences and incapable of acting impartially.113 The court 
noted that allegations of corruption leveled at the Ecuadorian judiciary primarily related to cases against political 
protestors.114 The court found no evidence of judicial impropriety in other pending litigation against multinational enterprises 
in the country.115 The court also took notice of efforts by Ecuador to improve judicial independence and the unlikelihood of 
corruption given the notoriety of the case.116 Finally, the court cited the conclusion of other courts that Ecuador provided an 
adequate forum for hosting tort suits.117

     The U.S. District Court for the Southern District of New York utilized similar reasoning in concluding that Peru provided 
an adequate alternative forum in Flores. This conclusion was based upon the amenability of the defendant to service of 
process in Peru and the recognition of claims similar to those asserted by the plaintiffs in Peruvian courts.118 The court 
specifically rejected the plaintiffs’ claims that Peruvian courts provided an inadequate forum due to widespread corruption 
and the inadequacy of efforts to reestablish the rule of law after the departure of former president Alberto Fujimori.119 The 
court refused to issue a blanket condemnation of Peruvian courts based upon this generalized allegation.120 Furthermore, the 
legal remedies available from Peruvian courts were not “so clearly inadequate that [they are] no remedy at all.”121

     The Aguinda and Flores courts also concluded that the balance of private and public interest factors supported application 
of forum non conveniens. In Aguinda, the Second Circuit concluded that the private interest factors favored refiling in 
Ecuador as all of the named plaintiffs lived and suffered injury in Ecuador or Peru, all of the relevant evidence was located in 
these countries and the expenditure of significant court resources would be required for translation services.122 With respect 
to the public interest factors, the court specifically focused on the unfairness of imposing jury duty on U.S. citizens with no 
relation to the litigation, the interests of Ecuador and Peru in deciding these controversies within their own territories and 
problems associated with conflicts between U.S., Ecuadorian and Peruvian law.123 Similar reasoning was utilized in Flores 
wherein the district court noted that the litigation was brought by Peruvian residents for injuries incurred in Peru, the 
principal witnesses and documents were located in Peru and significant resources would be required for translation 
services.124 With respect to application of the public interest factors, the district court noted the presence of significant 
congestion in its docket, the absence of a local connection to the subject matter of the litigation and the likely applicability of 
Peruvian law.125                
     One court has also addressed the justiciability of ATCA claims pursuant to the act of state, political question and comity 
doctrines. In Sarei, the district court first applied the act of state doctrine to the plaintiffs’ claims. The court initially 
ascertained the existence of an official act of a foreign sovereign, specifically, Papua New Guinea’s so-called “Copper 
Act.”126 The activities undertaken pursuant to the Copper Act, including the construction and operation of the mine on 
Bougainville, involved official acts of the government of Papua New Guinea.127 The court found that there was a “strong 
likelihood” that it would be required to assess the legality of these official acts if the plaintiffs were permitted to proceed with 
their claims.128 The court then determined that there was no international consensus with respect to the plaintiffs’ 



environmental tort claims.129 Furthermore, correspondence from the U.S. State Department established the possibility of 
serious damage to U.S. foreign policy objectives if adjudication of the plaintiffs’ claims were permitted to proceed.130 Finally, 
the government responsible for the operation of the Bougainville copper mine and associated human rights violations was 
still in power.131  
     The possibility of interference expressed by the executive branch was also relevant to application of the political question 
doctrine. Specifically, if it proceeded with adjudication of the plaintiffs’ claims in light of the State Department’s expressed 
foreign policy concerns, the court would be expressing a lack of respect for the executive branch.132  Proceeding with the 
litigation in light of such concerns would also subject the U.S. Government to potential embarrassment from multifarious 
pronouncements by various departments on a single issue.133   
     Finally, the court decided to abstain from determination of the plaintiffs’ claims pursuant to the doctrine of international 
comity. The court noted the existence of a conflict between the grant of federal jurisdiction pursuant to the ATCA and Papua 
New Guinea’s Compensation Act, which required the initial filing of claims such as those brought by the plaintiffs in its 
national courts.134 This legislation, when combined with the occurrence of all of the acts at issue and the presence of all but 
one of the plaintiffs in Papua New Guinea, weighed in favor of granting comity to its courts with respect to adjudication of 
the plaintiffs’ claims.135  
 

ALIEN TORT CLAIMS LITIGATION AGAINST TRANSNATIONAL ENTERPRISES: AN EXERCISE IN JUDICIAL RESTRAINT 
 

Defining Prohibited Conduct Pursuant to the ATCA 
 

     The contention that current ATCA litigation subjects transnational enterprises to endless litigation based upon unclear 
standards of international law that punish the simple act of doing business in countries condemned for their records of human 
rights abuses is unconvincing on several grounds. Initially, this contention overlooks the express language of the ATCA 
itself. This language clearly permits human rights claims such as those presently pending against transnational enterprises. 
Recognition of the role of U.S. courts in deciding human rights issues dates back almost 200 years.136 More recently, as noted 
by the Second Circuit in Wiwa, “[w]hatever the intent of the original legislators . . . the text of the [ATCA] seems to reach 
claims for international human rights abuses occurring abroad.”137 The ATCA’s clear jurisdictional grant expresses a 
preference favoring receptivity of U.S. courts to human rights claims.138 This statement also reflects the interests of the 
United States in vindicating the cause of international human rights.139  
     The erection of barriers to implementation of the ATCA is not supported by its express language. For example, the 
contention that the ATCA was not intended to permit the filing of civil litigation without a separate implementing statute 
creating express causes of action is tantamount to concluding that the ATCA had no effect whatsoever at the time of its 
adoption or any time thereafter in the intervening 215 years. Furthermore, the argument that customary international law 
cannot serve as the basis for a claim in a federal court flies directly in the face of the ATCA’s express language that 
encompasses torts “committed in violation of the law of nations or a treaty of the United States.”140 Such constructions ignore 
the ATCA’s express language and Judge Edwards’ admonition in Tel-Oren v. Libyan Arab Republic that “[i]t simply is not 
the role of a judge to construe a statutory clause out of existence merely on the belief that Congress was ill-advised in passing 
the statute.”141 Only Congress is empowered to determine the wisdom of such litigation in light of modern foreign policy and 
economic realities.142 Although its scant phraseology may present innumerable difficulties in implementation, any effort by 
the executive branch through the federal court system to construe the ATCA out of existence is to “usurp Congress’ role and 
contravene its will.”143             
     Federal courts applying U.S. treaty obligations and the law of nations to torts committed by transnational enterprises are 
thus strictly adhering to the letter of the ATCA rather than engaging in the creation of a novel cause of action without legal 
foundation. The opinions of federal courts support this characterization of ATCA litigation. These opinions have consistently 
interpreted the ATCA as not creating a new cause of action but merely permitting the commencement of litigation “based on 
existing common law grounds supported by customary international law or treaty.”144 The dual supports of treaties and 
customary international law underlying the ATCA are clearly incorporated within U.S. law. The incorporation of treaties 
within U.S. law cannot be seriously questioned given the U.S. Constitution’s clear mandate that “all treaties made, or which 
shall be made, under the authority of the United States, shall be the supreme law of the land; and the judges in every state 
shall be bound thereby, anything in the Constitution or laws of any State to the contrary notwithstanding.”145              
     Equally beyond question is the incorporation of the law of nations into U.S. law. The U.S. Supreme Court’s holding in 
The Paquete Habana explicitly incorporates principles determinable from the law of nations into the domestic legal 
system.146 Such incorporation has been recognized as direct and without the need for legislative action in a line of Supreme 
Court cases dating back to the earliest days of the United States.147 This same line of cases has alleviated confusion with 
respect to sources of the law of nations by holding that it “may be ascertained by consulting the works of jurists, writing 
professedly on public law; or by the general usage and practice of nations; or by judicial decisions recognising and enforcing 
that law.”148 Principles ascertainable from such review and readily incorporable into domestic law are however limited to 
those not in direct conflict with the recognized practices and customs of the United States.149 Thus, in interpreting the ATCA, 



federal courts are merely implementing the existing congressional view that they entertain litigation implicating tortious 
violations of principles set forth in treaties or the law of nations, which sources are clearly incorporated within U.S. law.150       
     This incorporation of treaties and the law of nations into U.S. law and their application through the ATCA has not opened 
the floodgates of litigation against transnational enterprises. Rather, there have been relatively few claims asserted against 
transnational enterprises in U.S. federal courts utilizing the ATCA. The cases that have resulted in published district or 
appellate court opinions to date span a fifteen year period and represent a tiny fraction of the overall federal civil caseload.151 
All of these cases have alleged violations of the law of nations rather than U.S. treaty obligations. The fourteen cases and 
resultant opinions surveyed herein have resulted in ten judgments in favor of transnational enterprises.152 The cases that have 
been dismissed ultimately turned upon the determination of actionable principles of the law of nations, private liability for 
violation of such principles or the application of abstention doctrines.153 None of the four cases that have survived dismissal 
have proceeded to trial or an unfavorable verdict, enforceable damages award or injurious financial settlement.154 The number 
of cases and their results are not indicative of an activist judiciary engaged in the creative exercise of lawmaking powers. 
Rather, these results demonstrate the stringency of the procedural and substantive requirements of the ATCA. These results 
further confirm that it is “not for judges, however humane and sensitive or callous and unfeeling to determine which specific 
acts . . . are so egregious that they become the subject of [ATCA litigation]” absent a high degree of international 
consensus.155     
     The federal courts that have addressed the application of the ATCA to the overseas conduct of transnational enterprises 
have exercised considerable caution in defining behavior that may violate the law of nations. The opinions that have emerged 
from this cautious approach do not represent an unprincipled and unpredictable amalgam fraught with peril for such 
enterprises. Rather, the approach undertaken by federal courts to date has resulted in a decipherable roadmap for the conduct 
of international business. 
     The cautious approach utilized by federal courts initially recognizes that not every violation of international law 
constitutes an actionable claim. Although not all courts confronted with ATCA claims against transnational enterprises have 
utilized identical language, the cumulative effect of their holdings establishes a narrow scope for ATCA jurisdiction. 
Jurisdiction is limited to those international norms that are “specific, universal and obligatory.”156 Specific norms are those 
that are readily ascertainable from treaties or the law of nations.157 Such norms create determinable obligations based upon 
clear and precise duties or prohibitions.158 The clarity and precision of these duties or prohibitions serve to make violative 
conduct easily ascertainable by potential defendants.159  
     The defendant’s conduct must also violate universally recognized norms. Universal norms have been elaborated upon by 
courts in three separate manners. Three courts have concluded that actionable norms are those that have achieved universal 
recognition.160 Applying this standard, conduct is actionable pursuant to the ATCA if it violates globally recognized norms 
common to all states or at least prominent members of the community of nations, including the United States.161 One court 
has annunciated a closely related standard, specifically, that conduct is actionable pursuant to the ATCA if states would be 
permitted to exercise universal jurisdiction with respect to the participants.162 Finally, one court has established what appears 
to be a somewhat more relaxed approach by noting that conduct is actionable if there is a high degree of international 
consensus condemning its perpetration.163 Regardless of the formulation of universality to which a particular court 
subscribes, the result is the same, specifically, a substantial narrowing of conduct that is actionable pursuant to the ATCA.   
     Finally, two courts have required that the norms at issue be obligatory.164 The “obligatory standard” implies that states and 
private actors are under a binding imperative to conform their conduct to the behavioral requirements of the standard. The 
duty to conform one’s conduct may take the form of a mandatory obligation to undertake specific acts or a prohibitory duty 
to refrain from certain behaviors. The obligatory standard resembles the requirement of specificity to the extent that these 
duties must be readily ascertainable from treaties or the law of nations. This standard is also closely related to the 
requirement of universality from which it acquires its obligatory nature. As noted by the Ninth Circuit, these three 
prerequisites to the application of the ATCA have laid “the foundation for . . . [the judiciary’s] approach to international 
norms [and are] . . . in keeping with the narrow scope of ATCA jurisdiction and the general practice of limiting judicial 
review to those areas of international law that have achieved sufficient consensus to merit application by a domestic 
tribunal.”165   
     The best approach to defining the “specific, universal and obligatory” standard is to review its application by courts in 
specific cases. Courts applying this standard have concluded that jurisdiction pursuant to the ATCA is limited to a “handful 
of crimes to which the law of nations attributes individual responsibility.”166 Contrary to the contention of critics, the 
“handful of crimes” that courts have found actionable pursuant to the ATCA is limited to four specific acts. All of these acts 
have been deemed “crimes” by at least two federal courts. U.S. district courts in New York and California have identified 
slavery and forced labor as violations of universal norms of international law sufficient to support the exercise of ATCA 
jurisdiction.167 Jurisdiction also exists for crimes committed during the course of hostilities in violation of the Geneva 
Conventions, including blockading, bombing and displacement of civilian populations, uncompensated confiscation or 
destruction of property, torture, rape and persecution on the basis of ethnicity or religion.168 The district courts in 
Presbyterian Church of Sudan and Sarei held genocide to be actionable pursuant to the ATCA.169 Finally, the district courts 
in Presbyterian Church of Sudan and Unocal held the prohibition upon torture to be a specific, universal and obligatory 
norm.170           



     Two district courts have identified four additional human rights violations that may be actionable pursuant to the ATCA. 
In Rodriquez, the court held that extrajudicial killings and denial of the rights of labor to associate and organize were 
violations of universal and obligatory norms of international law.171 In addition, in Sarei, the court held that racial 
discrimination and violation of the marine pollution provisions of the U.N. Convention on the Law of the Sea implicated 
specific, universal and obligatory norms of international law.172 However, future litigation based upon these four acts remains 
uncertain given the novelty of the holdings and the distinct possibility of their reversal on appeal.       
     By contrast, courts have not hesitated to dismiss claims based on norms as to which there is no universal consensus or 
which are not obligatory. The majority of the dismissals to date involve environmental degradation and its associated impact 
upon human health and economic development. Specifically, violations of the Rio Declaration and other conventions 
promulgating a general sense of environmental responsibility do not rise to the level of universal acceptance in the 
international community as to support jurisdiction pursuant to the ATCA.173 The impact of environmental degradation on 
human life, health and economic development also are not actionable. For example, in Sarei, the district court rejected claims 
that injury to human life, health and economic well-being as a result of the operation of an open pit copper mine implicated 
ATCA jurisdiction. In dismissing these claims, the court concluded that these rights were not universally recognized and 
lacked a generally accepted meaning.174 Most recently, the U.S. District Court for the Southern District of New York rejected 
similar claims due to the lack of a general consensus among states that a high level of pollution causing harm to humans is 
universally unacceptable.175 More exotic claims based upon environmental degradation, such as the claim of cultural 
genocide set forth in Beanal, have also failed to survive scrutiny utilizing the specific, universal and obligatory standard.176  
     More traditional tort claims have also been subject to dismissal. For example, in Kavlin, the district court refused to deem 
the plaintiff’s arbitrary detention without bail or the filing of charges to be in violation of a universal norm of international 
law in the absence of state participation.177 Similarly, in Bigio, the Second Circuit held that discriminatory expropriation of 
the plaintiffs’ real property by the Egyptian government was not an act of universal concern subjecting the private defendants 
to liability in the absence of state action.178 Most recently, in Abdullahi, the district court held that gross negligence bordering 
on recklessness in the administration of a drug testing protocol did not rise to the level of a specific, universal and obligatory 
norm.179 Regardless of the degree of reprehensibility of its conduct, the defendant’s alleged failures to adequately obtain 
parental consent, advise patients of the risks inherent in the trial and conduct follow up examinations were not in violation of 
universal principles of international law.180 Claims based upon defamation and negligence have also been rejected as 
adequate bases for ATCA jurisdiction.181     
     Courts have also routinely dismissed claims that are not based entirely upon tort law principles regardless of the degree of 
international consensus. Dismissal of claims based upon breach of contract or other “garden variety” commercial disputes 
dates back almost to the adoption of the ATCA itself. Specifically, in Moxon v. The Fanny, the federal district court in 
Pennsylvania rejected the assertion of jurisdiction pursuant to the ATCA for claims arising from damage to property and 
trespass.182  Subsequent courts have refused to assert ATCA jurisdiction for claims sounding in fraud,183 corporate waste184 
and price fixing.185 The rejection of jurisdiction on the basis of breach of contract and other commercial disputes was most 
recently reaffirmed in Hamid wherein the Ninth Circuit concluded that the plaintiffs’ claims of fraud, breach of fiduciary duty 
and misappropriation of funds had never been within the traditional bounds of the law of nations as contemplated by the 
ATCA.186    
     Two additional criticisms relating to the definition of behavior within the parameters of the ATCA merit discussion. 
Initially, the amicus curiae brief filed by the Bush Administration in the Ninth Circuit in Unocal strongly criticized current 
ATCA jurisprudence on the basis that it has permitted courts to enforce unratified or non-self executing treaties and non-
binding U.N. resolutions against transnational enterprises.187 ATCA litigation has “transformed these non-binding, non-self 
executing documents . . . into sources of binding obligatory rights actionable in private suits for damages in federal court.”188 
According to the Bush Administration, such documents cannot form the basis of a private cause of action in U.S. courts 
without affirmation by joint action of the executive and legislative branches.189 This is especially true of U.S. treaty 
obligations that must undergo the ratification process and adoption of implementing legislation before they are subject to 
enforcement in private litigation.190          
     This restrictive view of the ATCA is unwarranted for several reasons. Initially, it is important to note that the ATCA 
expressly permits aliens to initiate litigation in U.S. district courts “for a tort only, in violation of the law of nations or a 
treaty of the United States.”191 The ATCA thus presents alternate bases for determining the existence of a tort in violation of 
international law. In its brief, the Bush Administration presented these alternatives as one and the same requiring the formal 
approval of the political branches. However, such an interpretation is inconsistent with the express language of the ATCA, 
substantively unmodified since its inception, that tort claims alleging violation of international law standards may be based 
upon treaty obligations or the law of nations.  
     This interpretation also fails to differentiate between treaty obligations and the law of nations to the extent it concludes 
that international law is not actionable in U.S. courts through the ATCA absent the express approval of the political branches. 
Fundamental international documents unambiguously establish that legal principles set forth in treaties and as may arise from 
customary practices originate from different sources. The Statute of the International Court of Justice recognizes this 
difference in its listing of treaties and customary practices as two different sources of law to be applied by the International 
Court of Justice in its determination of cases.192 This distinction is also recognized in the Vienna Convention on the Law of 



Treaties which, without mention of customary practices, defines a treaty as “an international agreement concluded between 
States in written form and governed by international law, whether embodied in a single instrument or in two or more related 
instruments and whatever its particular designation.”193 This distinction is further sharpened by the omission of customary 
international law from the Vienna Convention’s listing of methods by which states may express their intent to be bound by a 
treaty.194  
     By contrast, “international custom,” as defined by the Statute of the International Court of Justice, does not require 
express and formal acts of approval to become binding upon states. Rather, the only requirements for an international custom 
to become law are “evidence of a general practice” by states and acceptance of such practice as binding law.195 The Bush 
Administration’s melding of these distinctly separate bases for invoking the jurisdiction of federal courts threatens to render 
the plain language of the ATCA largely null and void since its inception.  
     This interpretation also betrays a serious misunderstanding of the interaction between the treaty ratification process and 
the obligation of states to prevent customary practices from assuming the status of international law through persistent 
objection. Treaties are complex documents containing numerous procedural and substantive provisions. Some of these 
provisions may represent customary international practices that the signatories have chosen to memorialize in treaty format. 
The mere fact that a signatory state fails to subsequently ratify a treaty does not constitute an objection to each and every 
provision contained therein. Nor does the failure to ratify demote the status of the principles set forth therein to something 
less than customary practice. Rather, customary practices may be prevented from crystallizing into international law through 
persistent objection from the outset of the practice in question.196 In its amicus curiae brief, the Bush Administration failed to 
reference a single principle of customary international law utilized by a federal court in ATCA litigation against a 
transnational enterprise to which the United States had specifically and persistently objected in a timely fashion. After the 
fact objections to statements of customary practices raised years after the signature of the treaties in which they appear based 
solely on the absence of subsequent ratification is insufficient to prevent such principles from assuming the status of the law 
of nations.   
     The Bush Administration’s interpretation also fails to account for the obligations of states with respect to treaties that they 
have signed but not yet ratified. The Vienna Convention clearly provides that states are obligated to refrain from acts that 
would defeat the “object and purpose” of a treaty when “it has signed the treaty or has exchanged instruments constituting the 
treaty subject to ratification, acceptance or approval . . . or has expressed its consent to be bound by the treaty.”197 This 
obligation remains until such time as the state “shall have made its intention clear not to become a party to the treaty.”198 The 
Bush Administration’s interpretation ignores this obligation in its assertion that principles contained in treaties that have not 
yet been ratified by the United States are of no force and effect. However, the failure to give effect to customary practices in 
the context of ATCA litigation may violate the obligation to refrain from acts that defeat the object and purpose of unratified 
human rights instruments. This conclusion is further supported by the complete absence of notice by the United States to the 
international community of its intention not to ratify or otherwise be bound by these instruments.      
     Courts confronted with ATCA litigation have recognized the differences between treaties and customary international law 
principles. For example, in Rodriquez, the district court concluded that denial of the rights to associate and organize were 
actionable ATCA violations despite the fact that three international agreements setting forth these rights had not been ratified 
by the United States.199 The court determined that ratification was not necessary in order for violation of these rights to be 
actionable as they were recognized as customary international law.200 Their customary status also was not overcome by the 
non-self executing nature of the one international convention ratified by the United States providing for these rights.201      
     Similar conclusions have been reached by other courts interpreting the ATCA. In Abdullahi, the district court refused to 
dismiss the plaintiffs’ claims arising from the administration of the defendant’s drug testing protocol on the ground that it 
was based on a non-self executing convention, specifically, the International Covenant on Civil and Political Rights.202 
Despite its non-self executing nature, the court held that the Covenant still constituted evidence of the law of nations.203 
Courts confronted with such agreements were free to review their provisions to ascertain the existence of “well established, 
universally recognized norms of established international law.”204 Similarly, in Sarei, the district court determined that 
violations of the marine pollution provisions of the U.N. Convention on the Law of the Sea were actionable pursuant to the 
ATCA despite the absence of U.S. ratification.205 The court held that it was still bound to uphold the purposes and principles 
of the Convention in the absence of ratification.206 The court further concluded that the Convention expressed the law of 
nations as it had been ratified by 166 states.207  
     The final criticism meriting discussion is that transnational enterprises may run afoul of the ATCA merely by transacting 
business in states with histories of human rights abuses. According to these critics, this trend represents “nothing more than 
guilt by association.”208 Even assuming that ATCA jurisprudence is more than guilt by association, critics seek to excuse the 
behavior of transnational enterprises by noting that “[w]hen a business invests in a region with a repressive government and 
political unrest, it is often impossible to operate without becoming complicit in human rights abuses.”209

     Leaving aside the ethical issue of whether transnational enterprises should invest in states governed by regimes with 
oppressive human rights records, the characterization of modern ATCA jurisprudence as punishing the mere act of 
transacting business is a misrepresentation. Rather, the cases to date have required that the defendants engage in affirmative 
conduct in violation of the law of nations. Unless the defendants’ conduct falls within the “handful of crimes to which the law 
of nations attributes individual responsibility,” plaintiffs must demonstrate that the defendants acted in conjunction with state 



officials or with significant state aid in perpetrating the alleged human rights violations.210 The burden of demonstrating such 
conduct and its connection to state action resides with plaintiffs and cannot be satisfied by conclusory allegations devoid of 
specific supportive facts.211 Plaintiffs must plead their claims with some degree of specificity, including names, dates, 
locations, times and facts that place the defendant on notice of the conduct underlying the claims.212

     In addition, plaintiffs must demonstrate the existence of a causal connection between the defendant’s conduct and the 
alleged human rights violations.213 This requirement is not satisfied if the human rights violations occurred as a result of 
events beyond the control of the private party.214 Causation is additionally lacking in instances where contracts and other 
commercial arrangements relieve private parties of the duty to monitor or control the activities of their agents in the state 
where the human rights violations purportedly occurred.215 The causation requirement is not satisfied if the defendant is 
unaware of the occurrence of the human rights violations either through its own lack of actual knowledge or active 
concealment by governmental authorities.216  
     Furthermore, mere knowledge of human rights abuses is not sufficient to impose liability absent causation.217 Rather, 
plaintiffs must allege and prove that the human rights violations were the direct result of “practical assistance, encouragement 
or moral support which has a substantial effect on the perpetration of the [violations].”218 This assistance, encouragement or 
support must be willful and occur with the knowledge that it will directly result in the perpetration of human rights 
violations.219 Assistance, encouragement or support may be evidenced by agreements to provide security to the defendant’s 
investment and any related assistance, direction or support of military or other security personnel.220 Other activities that may 
constitute assistance, encouragement or support include conspiracies to deprive third parties of their rights and other 
agreements or arrangements that place private parties and state actors in a position of interdependence.221 Regardless of its 
form, the interaction between private parties and state actors must constitute “a substantial degree of cooperative action” in 
order to impose liability pursuant to the ATCA.222 This required degree of interaction can hardly be characterized as 
imposing liability upon transnational enterprises merely for transacting business in states with disreputable human rights 
records. The standards imposed by the courts interpreting the ATCA are stringent and go far beyond imposing liability based 
solely upon guilt by association. 
           
The Foreign Policy Implications of Current ATCA Jurisprudence 

 
     The contention that current ATCA litigation constitutes judicial interference in U.S. foreign relations in contravention of 
its traditional acquiescence to the executive branch is equally unconvincing. Initially, it must be noted that any concerns that 
ATCA litigation against transnational enterprises will result in foreign policy crises are overblown and largely based upon 
unsupported speculation. The evidence of foreign reaction to ATCA litigation to date does not support the conclusion that the 
continuation of litigation against transnational enterprises will have dire consequences for U.S. foreign policy. ATCA critics 
have not identified a single foreign policy crisis directly attributable to such litigation. Critics are also unable to identify a 
single instance of foreign retaliation or significant harm to bilateral relations resulting from ATCA lawsuits against 
transnational enterprises.223 In addition, there is no evidence that ATCA litigation has had a negative impact on the status of 
human rights protections or caused foreign governments to engage in further and more serious violations. Significant harm to 
bilateral relations let alone the eruption of a full blown foreign policy crisis as a result of ATCA litigation directed at a 
transnational enterprise is further unlikely given the fact that claims involving activities in only four states have survived 
motions to dismiss.224 Such dire consequences are rendered further remote by the ability of foreign governments and their 
related agencies and organizations to shield themselves from liability pursuant to the Foreign Sovereign Immunities Act.225  
     The judicial opinions in those cases that have survived motions to dismiss are unlikely to precipitate a foreign policy crisis 
or interfere in foreign relations due to their consistency with U.S. findings with respect to the status of human rights in these 
countries. For example, in Wiwa, the Second Circuit refused to dismiss the plaintiffs’ claims of arbitrary detention, torture 
and summary execution occurring in Nigeria.226 This holding is consistent with conclusions of the U.S. State Department 
confirming that such practices have occurred and continue to occur in the country.227 Similarly, in Rodriquez, the district 
court refused to dismiss the plaintiffs’ claims of extrajudicial killing and denial of the rights to associate and organize.228 This 
refusal is consistent with State Department findings determining that such practices have occurred and continue to occur 
throughout Colombia.229 The district court’s refusal to dismiss the plaintiffs’ claims of persecution of non-Muslims in 
Presbyterian Church of Sudan is consistent with State Department findings with respect to the status of religious minorities 
in the southern half of the country.230 Finally, the district court’s refusal to dismiss the plaintiff’s claims of arbitrary detention 
and torture in Kavlin are consistent with State Department findings regarding the prevalence of these practices in Bolivia.231 
In addition, two courts have cited the consistency of their holdings with pronouncements of the political branches as a basis 
for denial of application of the act of state and political question doctrines.232     
     Clearly, courts deciding ATCA cases must be sensitive to claims of interference with U.S. foreign policy as expressed by 
the executive branch.233 The wisdom of such policy and its reliance on misinformation or faulty reasoning is beyond judicial 
competence.234 Furthermore, adjudication of such claims need only present the possibility, not the absolute certainty, of 
interference with U.S. foreign policy interests.235  
     However, the exercise of judicial power cannot be categorically preempted on the basis that adjudication of particular 
claims may somehow touch upon foreign affairs.236 As noted by the U.S. Supreme Court, “it is error to suppose that every 



case or controversy which touches foreign relations lies beyond judicial cognizance.”237 Although adjudication of such claims 
may influence foreign policy, international consequences arising from such determinations do not in and of themselves 
require abdication of a court’s constitutional duties of statutory enforcement and judicial review.238 Rather, there is “a critical 
distinction between, on the one hand, second guessing the foreign policy judgments of the political branches to whom such 
judgments have been constitutionally assigned and, on the other hand, reviewing claims based in tort and brought under 
federal statutes instructing the judiciary to adjudicate such claims.”239 This is especially true where private defendants rely 
upon blanket assertions of interference with U.S. foreign policy without production of a scintilla of supportive evidence. This 
distinction is further supported by the absence of congressional efforts to abolish or amend the ATCA.       
     However, this distinction has not deterred the Bush Administration from contending that the continuing use of the ATCA 
by alien plaintiffs against transnational enterprises removes exclusive responsibility for U.S. foreign affairs from the political 
branches. In its amicus curiae brief in Unocal, the Justice Department contended that continuation of current trends in ATCA 
litigation failed to recognize “the function of the political Branches, not the courts, to respond (as the U.S. Government is) to 
bring about change in [anti-democratic policies and human rights violations].”240 According to the Bush Administration, such 
situations are constitutionally committed to the political branches.241 In particular, ATCA litigation interferes with the 
“‘plenary and exclusive power of the President as the sole organ of the federal government in the field of international 
relations’ to decide the ‘important complicated, delicate and manifold problems’ of foreign relations.”242 The rationale for 
commitment of such issues to the political branches was perhaps best expressed in the amicus curiae brief of numerous non-
profit corporations filed in Unocal wherein it was noted that “Congress and the Executive take into account the broad range 
of U.S. economic, foreign relations, and national security interests and employ a careful mix of political and economic carrots 
and sticks, to ensure that the resulting policy choice best achieves the desired outcome with the foreign state in question.”243 
Failing these arguments, the Bush Administration recently devised a strategy of granting immunity from ATCA litigation to 
select U.S. transnational enterprises.244     
     Courts considering ATCA claims against transnational enterprises have taken such concerns into consideration in their 
opinions. For example, in Sarei, the district court held that adjudication of the plaintiffs’ ATCA claim would unduly interfere 
with U.S. efforts to end hostilities between Bougainvilleans and the government of Papua New Guinea.245 Such interference 
would, in the court’s opinion, usurp the role of the executive branch and evidence a lack of respect for it in matters of 
international relations.246 The potential for judicial pronouncements contrary to the position of the executive branch could 
also embarrass it in the conduct of U.S. foreign policy.247  
     However, the position of strict abstention advocated by the Bush Administration has not been endorsed by the U.S. 
Congress. Congress has not acted to abolish or amend the ATCA or restrict the jurisdictional reach of federal courts in human 
rights litigation.248 Rather, Congress has on three separate occasions expanded the jurisdiction of federal courts in human 
rights cases through adoption of the Torture Victim Protection Act and the Federal Courts Administration Act and the 
creation of an exception to the Foreign Sovereign Immunities Act for litigation against state sponsors of terrorism.249 As 
noted by one commentator, Congress has, through these developments, “certainly indicated that the ATCA, as interpreted by 
the federal courts, raises no troubling constitutional or institutional concerns.”250          
     The abstention doctrine advocated by the Bush Administration also has not been endorsed by previous administrations. 
The position of these administrations has been largely characterized by the absence of efforts to amend or abolish the ATCA 
or raise justiciability issues with respect to pending litigation and expansion of the human rights jurisdiction of federal courts 
through signature of the previously-referenced acts of Congress.251 For example, in its amicus curiae brief in Filartiga v. 
Peña-Irala, the Carter Administration endorsed the use of the ATCA against foreign nationals engaged in human rights 
violations.252 According to the Administration, the ATCA incorporated evolving standards of international law, including 
standards regarding state treatment of its citizens.253 The plaintiffs’ allegation of torture violated these standards and thus was 
actionable in federal court.254 Incorporation of human rights standards into U.S. law and their enforcement through the ATCA 
strengthened U.S. credibility abroad by demonstrating its commitment to human rights.255  
     The Reagan Administration represented a small step backwards with respect to ATCA litigation. The Administration 
opposed the plaintiffs’ petition for certiorari in Tel-Oren v. Libyan Arab Republic and sought dismissal of claims against 
former Philippine President Ferdinand Marcos on the basis that the ATCA was solely a jurisdictional statute and did not 
create a separate cause of action.256 However, the Administration did not raise objections to the ATCA on the basis of 
justiciability and specifically stated that adjudication of claims against Marcos would not interfere with ongoing U.S.-
Philippine relations.257 The Reagan Administration also did not undertake legislative efforts to amend or abolish the ATCA. 
In fact, the succeeding Bush Administration endorsed the expansion of human rights jurisdiction in federal courts through 
signature of the Torture Victim Protection Act and the Federal Courts Administration Act.258      
     The Clinton Administration returned to the previously-stated position of the Carter Administration by failing to object to 
the assertion of federal jurisdiction in Kadic v. Karadzic.259 The Clinton Administration specifically noted that although 
ATCA claims may result in rulings that raise justiciability concerns, the claims asserted against Karadzic did not present such 
an instance.260 The Clinton Administration also declined to oppose ATCA jurisdiction in Unocal on the basis that the asserted 
claims of torture and forced labor “would not prejudice or impede the conduct of U.S. foreign relations with the current 
government [of Myanmar].”261 In addition, the Administration endorsed the amendment of the Foreign Sovereign Immunities 
Act lifting immunity for state sponsors of terrorism.262 The Clinton Administration opposed human rights claims only when 



they conflicted with previously existing executive agreements or U.S. treaty obligations.263 This history of executive branch 
acquiescence is indicative of a lack of substantial objection to the development of ATCA jurisprudence and the absence of 
foreign policy crises resulting from its application to transnational enterprises.264     
     The Bush Administration’s deviation from previous interpretations of the ATCA is not subject to judicial deference. 
Rather, as held by the U.S. Supreme Court 179 years ago, “the judicial department . . . is the appropriate organ for construing 
legislative acts.”265 Deference to governmental constructions is only appropriate when the government possesses special 
expertise with respect to the statute’s subject matter.266 The issue of ascertaining the meaning of statutes absent such expertise 
belongs to the judiciary applying well recognized canons of statutory construction.267 Although this argument also serves to 
negate deference to the position of previous administrations, deference to the interpretation advocated by the Bush 
Administration is particularly inappropriate as it is inconsistent with the plain language of the ATCA and represents a change 
in the executive branch’s long-standing interpretation.268 As noted by the Ninth Circuit in its rejection of the Reagan 
Administration’s attempt to redefine the scope of the ATCA in Trajano v. Marcos, the government’s conflicting positions “in 
different cases and by different administrations is not a definitive statement by which we are bound.”269 Rather, the Trajano 
court and subsequent courts called upon to interpret the ATCA are constrained by what the Act provides on its face.270      
     The Bush Administration’s redefinition also does not constitute a disavowal of the customary norms of international law 
underlying the ATCA. Every executive branch decision to breach an international norm does not translate “into a more global 
repudiation of that norm or necessarily insulates the United States and its agents from civil tort liability.”271 Although 
individual norms constituting the law of nations are fundamentally based upon state consent, unlike treaties, they are 
insulated from shifting political winds and cannot be altered merely by changing governments.272 Thus, the president cannot 
terminate individual principles of customary international law or eliminate them from U.S. law.273

     Judicial deference to the Bush Administration’s interpretation of the ATCA also permits the executive branch to define 
judicial competence to an impermissible degree. A majority of the U.S. Supreme Court has rejected the proposition that the 
executive branch can dictate which cases federal courts are empowered to adjudicate.274 The refusal to defer to executive 
branch requests to dismiss based on the act of state doctrine or exercise jurisdiction pursuant to the Bernstein Exception 
reaffirms the judiciary’s role as an independent and impartial branch of government.275 Granting undue deference to the Bush 
Administration’s interpretation of the ATCA would result in a surrender of this independence and “signal the judiciary’s 
acquiescence to executive control.”276 In addition, such deference would hinder the use of the ATCA to hold human rights 
violators accountable for their abuses in contravention of Congress’ apparent intent.277 The ultimate result of such a policy 
would be to permit the executive branch to effectively dictate which international claims may be heard in U.S. courts.278 In 
light of these risks and the clear language of the ATCA, federal courts must carefully scrutinize requests to defer before 
willingly ceding their adjudicatory power.279                
     As noted by one commentator, dismissal of ATCA claims under such circumstances is “a disproportionate response to a 
tool that offers one of the few options available to promote accountability for human rights abuses.”280 Dismissal is 
particularly inappropriate given the substantial number of filters that exist to preclude judicial consideration of ATCA claims. 
These filters relate to justiciability and include forum non conveniens, the act of state and political question doctrines and 
international comity. These abstention doctrines, when combined with limitations upon the types of conduct that may serve 
as the basis of an ATCA claim, are more than adequate to eliminate groundless or politically sensitive claims.  
     Federal courts have addressed the applicability of forum non conveniens in the context of ATCA litigation in seven 
cases.281 Application of the doctrine led to dismissal on three occasions.282 The opinions in these cases provide several 
protections to defendants. Initially, the U.S. forum may be challenged on the basis that selections by alien plaintiffs are 
subject to less deference than those of U.S. plaintiffs.283 Second, assuming that the defendant can demonstrate its amenability 
to service of process and the presence of an alternative foreign forum, there appears to be a presumption favoring the 
adequacy of such forum. U.S. courts have appeared most reluctant to assess the sufficiency or integrity of foreign courts.284 
For example, in Flores, the district court rejected the plaintiffs’ attack upon the integrity of Peruvian courts based upon 
generalized allegations of corruption.285 The same court applied similar reasoning in Abdullahi in which it refused to hold 
that Nigeria was an inadequate forum based upon “most general” and “conclusory” allegations of corruption.286 Rather, 
allegations of corruption, inefficiency and other judicial improprieties must be supported by direct evidence implicating the 
court in which the plaintiffs’ case would be heard and the type of claims asserted therein.287 Allegations of impropriety are 
sufficiently specific if they are supported by opinions of high ranking government officials of the subject state.288 However, 
efforts by national governments to improve their judicial systems and eliminate corruption may overcome specific evidence 
of past judicial impropriety.289    
     These holdings also establish a broad range of factors that support dismissal on the basis of forum non conveniens. The 
physical presence of the plaintiffs and witnesses in the foreign forum is crucial in this regard.290 Equally important is the 
presence of physical evidence in the foreign location, including documents and official government records, translation of 
which would impose a substantial burden upon the parties and the court.291 The absence of a substantial U.S. connection and 
the interest of foreign states in resolving controversies through application of their own laws by their own judicial systems 
are also relevant to the determination of whether U.S. courts should retain jurisdiction over ATCA claims.292 These holdings 
lead to the conclusion that the doctrine of forum non conveniens has not been “asphyxiated by the rarefied ATCA 
atmosphere.”293    



     The second filter is the act of state doctrine. Federal courts have addressed the applicability of the act of state doctrine in 
the context of ATCA litigation in four cases.294 Application of the doctrine led to dismissal on one occasion.295 Nevertheless, 
these opinions establish several potential protections for defendants. Adjudication of an ATCA claim may be barred by the 
act of state doctrine if the defendant’s alleged acts are not universally condemned by world opinion.296 For example, in Sarei, 
the district court applied the act of state doctrine to the plaintiffs’ environmental tort claims due to the absence of 
international consensus with respect to their viability.297 The doctrine is also available in those instances where judicial 
resolution of the plaintiffs’ claims would hinder the pursuit of the foreign policy goals of the United States.298 This includes, 
but is not limited to, those instances where adjudication of the plaintiffs’ claims could seriously damage foreign policy 
objectives or place the United States in hostile confrontation with a foreign state.299 Defendants merely need to present the 
possibility of such interference or confrontation and are not required to demonstrate the certainty of such effects.300 Although 
not exclusively determinative, the rationale for applying the doctrine is further strengthened in cases where the executive 
branch expresses concern about the impact of the litigation upon foreign affairs.301 The wisdom of U.S. foreign policy, the 
likelihood of the impacts noted in executive branch communications and their reliance upon misinformation or faulty 
reasoning are beyond the court’s competence.302  
     The act of state doctrine is also available in those instances where agreements between the private defendant and the 
sovereign whose actions are in question are subsequently codified in national legislation. For example, in Sarei, the district 
court dismissed the plaintiffs’ environmental tort claims on the basis that they arose from conduct pursuant to agreements 
between the defendant and the government of Papua New Guinea that had been subsequently codified in the so-called 
“Copper Act.”303 All of the defendant’s activities involving the construction and operation of its mine were authorized and 
governed by the Copper Act.304 As a result, there was a “strong likelihood” that any adjudication by a U.S. court concerning 
the defendant’s operations would involve assessment of the legality of the Copper Act.305 This holding has potentially broad 
implications if it is applied in cases involving any activity by a private defendant that requires government approval in the 
form of a statute, regulation or other formal enactment. This holding may also cause potential private defendants to seek 
memorialization of their commercial relationships with foreign sovereigns in legislation or administrative regulations, 
thereby shielding such relationships from future scrutiny by U.S. courts.          
     The third filter is the political question doctrine. Federal courts have addressed the applicability of the political question 
doctrine in the context of ATCA litigation in two cases.306 Application of the doctrine led to dismissal on one occasion.307 
Although all six of the factors relevant to the determination of a nonjusticiable political question may be applicable, the 
courts that have addressed this doctrine in the context of ATCA litigation have focused on four factors. Initially, defendants 
may contend that there is a lack of judicially discoverable and manageable standards for resolving the issues presented for 
resolution. Although this factor was rejected by the district court in Presbyterian Church of Sudan with respect to the 
plaintiffs’ claims of genocide, war crimes, enslavement and torture, it may have application in cases involving less well-
defined violations of international law or those involving practices that are not universally condemned.308 Defendants also 
may seek application of the doctrine in those instances where adjudication contradicts U.S. foreign policy toward a particular 
state or a specific agreement with such state.309 Application of the doctrine under such circumstances may be particularly 
appropriate if it is supported by executive branch communications expressing concern with respect to the foreign policy 
consequences of judicial intervention. The existence of these communications also implicate another factor of the political 
question doctrine, specifically, the impossibility of undertaking independent resolution without expressing lack of the respect 
due coordinate branches of government.310 Adjudication in light of such communications also serves to subject the U.S. 
Government to potential embarrassment from multifarious pronouncements by various departments on a single issue.311 
Although not as well developed as forum non conveniens and act of state jurisprudence, even in its embryonic form, the 
political question doctrine does present useful defenses in the context of ATCA litigation.           
     Federal courts have addressed the applicability of international comity in the context of ATCA litigation in two cases.312 
Application of the doctrine led to dismissal on one occasion.313 This defense may be applicable in the event the interest of a 
foreign sovereign in the conduct at issue outweighs the U.S. interest in vindicating human rights violations.314 The interest of 
the foreign sovereign increases in magnitude to the extent that it is memorialized in an enactment by its executive or 
legislative branches specifically applicable to the conduct at issue.315 The importance of the sovereign’s interest is also 
enhanced if judicial intervention demonstrably interferes with efforts to ensure peace and security within its borders.316 
Conversely, the plaintiff’s interest in adjudication of its ATCA claim in U.S. courts is diminished to the extent that the 
conduct defies ready definition in customary international law or is not subject to universal condemnation.317 The exclusive 
presence of the plaintiffs and the occurrence of the conduct without U.S. borders also weigh in favor of granting comity to 
the interests of the foreign sovereign.318

     
CONCLUSION 

 
     A review of the above-referenced jurisprudence leads to the conclusion that federal courts have not engaged in unbridled 
judicial activism with respect to the liability of transnational enterprises pursuant to the ATCA. Rather, courts confronted 
with these cases have proceeded carefully in full awareness of the potential impact of their rulings on affected plaintiffs, 
transnational enterprises and the governments of the states in which the parties reside and conduct business. Fundamentally, 



the controversy surrounding the application of the ATCA to transnational enterprises is a continuation of the debate over the 
nature of the corporation as a legal and economic institution. One universal principle in this debate is that “[w]hether the 
corporation is a creature created by law, one arising out of a web of individual contractual agreements, or a distinct legal 
being, it is subject to state regulation.”319 When viewed in this context, corporate liability for human rights violations is 
another form of state regulation. The imposition of this liability is also a method by which to bring transnational enterprises 
within the precepts of the international legal system from which they derive benefits on a worldwide basis.320 Regulation of 
behavior pursuant to the ATCA recognizes that corporations are “right-and-duty-bearing unit[s]” pursuant to national and 
international law.321 The ATCA and its application to the activities of corporations are simply reflective of obligations society 
deems advisable to impose upon such entities.322 This ascription of the obligation to promote and respect international human 
rights is of particular importance with respect to transnational enterprises due to their unique role as de facto ambassadors of 
the United States and propagators of American economic, political and cultural values.323  

     Even assuming that the wisdom of imposing human rights obligations upon private enterprises is subject to question, it is 
important to recall the opinion of Judge Edwards in Tel-Oren v. Libyan Arab Republic.324 In declining to adopt Judge Bork’s 
rejection of the interpretation of the ATCA set forth by the Second Circuit in Filartiga v. Peña-Irala on the basis that it was 
contrary to his perception of the appropriate role of the judiciary, Judge Edwards noted that “[i]t simply is not the role of a 
judge to construe a statutory clause out of existence merely on the belief that Congress was ill-advised in passing the 
statute.”325 Rather, if Congress determined that permitting aliens to initiate litigation for torts in violation of treaties and the 
law of nations was an appropriate function for U.S. courts, only Congress could subsequently amend or remove this 
function.326 Although its application presented judicial difficulties in implementation, obliteration of the ATCA through 
judicial fiat would “usurp Congress’ role and contravene its will.”327 Absent Congressional clarification, a development that 
has not been forthcoming in the twenty-four years since Filartiga, federal courts will be required to continue to apply the 
ATCA to a widening variety of circumstances, including those involving the operations of transnational enterprises. Such 
courts would be well-advised to continue to exercise the caution and restraint evident in the opinions of their judicial 
predecessors.  
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