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[Multinational corporations] should respect the human 
rights of its employees . . . whether or not local companies 
respect those rights.  This injunction will preclude gross 
exploitation of workers, set minimum standards for pay, 
and prescribe minimum standards for health and safety 
measures.1 

 
Global corporations, operating in foreign host countries with dissimilar cultures and laws, political institutions and 

ideologies, commercial practices and customs, and levels of economic development, are confronted with different ethical 
standards with which they gauge their conduct and ascertain their moral responsibilities.2  It is tempting in such 
circumstances to adopt the theory of ethical relativism -  under which something can be judged to be morally good if, in one 
particular society, it complies with the prevailing moral standards, but wrong if it does not -  and to declare that the proposed 
practice or activity is morally acceptable, because is conforms with the moral standards or practices of the particular society.3  
It may be equally tempting to insulate or disassociate the company from questionable conduct of its host country partner, so 
that repercussions are muted or avoided.   

A recent decision of the Ninth Circuit Court of Appeals vitiates both tactics, and exposes U.S. multinational 
corporations to liability for human rights violations committed by foreign governments in the course of undertaking 
economic development projects.  In Doe I v. Unocal Corp.,4 residents of Myanmar, alleging human rights violations -  forced 
labor, murder, rape and torture -  perpetrated by the Myanmar military in developing a gas pipeline, were permitted to 
proceed with their action against Unocal Corporation, the Myanmar government's commercial partner in the pipeline 
development project, under the Alien Tort Claims Act.5  While this decision was suspended by the Ninth Circuit pending 
rehearing by the en banc court and therefore cannot be cited as precedent except to the extend adopted by the en banc court,6 
the authors of this paper seek to demonstrate that the panel decision is consistent with ethical theory. 

Further, the Unocal decision has "set off alarms among business groups, which worry that the likes of IBM, 
Citibank, and Coca-Cola may be socked with huge jury awards for the misdeeds of Third World governments,"7 and must be 
examined closely by multinational corporations that undertake economic development projects for repressive foreign 
governments in third-world countries and do not want "to face torture survivors in court -  a publicity nightmare."8 

 
(1) Unocal's role in the pipeline project. 
 

In 1988, the military took control of the government of Burma, renamed the country Myanmar, instituted the State 
Law and Order Restoration Council as the new military government of Myanmar ("Myanmar Military"), and established a 
state owned company, Myanmar Oil and Gas Enterprise ("Myanmar Oil"), to develop and sell the country's oil and natural 
gas.9  In 1992, Myanmar Oil entered an agreement with Total S.A., the French Oil company, to develop and sell natural gas 
located off the coast of Myanmar.10  Total S.A. created a subsidiary, Total Myanmar Exploration and Production ("Total 
Myanmar"), to undertake two principal operations, gas extraction and gas transportation.11  The latter operation involved the 
construction and operation of a gas pipeline through which the natural gas could be transported from the coast, through 
Myanmar, and into Thailand.12   

Unocal Corporation acquired a 28% interest in Total Myanmar's gas extraction and gas transportation operations, 
and housed those interests in two subsidiaries, Unocal Myanmar Offshore Company, which was established to extract the 
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natural gas deposits from their offshore field, and Unocal International Pipeline Corporation, which was established to 
undertake the construction and operation of the gas pipeline.13   

 
(2) Unocal's involvement with the Myanmar Military in the pipeline project. 
 

Evidence in the record demonstrated the involvement of the Myanmar Military in the gas pipeline project and 
Unocal's awareness of that involvement.14  The Myanmar Military's role, confirmed by internal Unocal memoranda 
summarizing Unocal's meetings with Total Myanmar, was essentially to provide security for Unocal's survey teams and the 
pipeline's corridor, to clear roads along the proposed pipeline route, and to construct helipads.15  Information (aerial photos, 
surveys, and topographical maps) provided by both Unocal and Total Myanmar guided that work, and daily briefings and 
meetings, involving Total Myanmar, Unocal, and Myanmar Military personnel, were conducted to coordinate the next day's 
activities.16  Likewise, an internal briefing document prepared for Unocal executives acknowledged the Myanmar Military's 
contractual obligation to provide security for the pipeline,17 and a document prepared by Total Myanmar confirmed that 
Unocal had hired the Myanmar Military to provide security for the project, that each working group had a security officer to 
control the army positions, and that daily security coordination was a working procedure.18 

Evidence in the record also demonstrated that Unocal was apprised the Myanmar Military engaged in conduct 
violative of human rights.  The Court noted that "the successive military governments of first Burma and now Myanmar have 
a long and well-known history of imposing forced labor on their citizens,"19 and that, before it invested in the venture, Unocal 
was warned by its consultants20 and partners21 that the Myanmar Military might employ forced labor and commit human 
rights violations in carrying our the project."22  Likewise, even after it invested in the venture, Unocal was warned by human 
rights organizations23 and by its own consultants,24 employees,25 executives,26 and partners27 that the Myanmar Military "was 
actually committing such violations in connection with the Project."28 

 
(3) Plaintiffs' allegations of human rights violations. 
 

In both their complaint and their deposition testimony, plaintiffs, who are villagers from the rural area through 
which the pipeline was constructed, claim that the Myanmar Military used threats of violence to force them to work on and 
serve as porters for the pipeline construction project.29  This work consisted of constructing helipads and roads, hauling 
construction materials, and cleaning the army camps for the soldiers guarding the pipeline.30  In addition, plaintiffs allege 
"the Myanmar Military subjected them to acts of murder, rape and torture."31  One plaintiff testified that her husband was 
shot by soldiers because he attempted to escape, and that she and her baby were thrown into a fire in retaliation for the 
attempted escape.32  As a result, the woman was injured and her child killed.33  Other witnesses claimed that villagers who 
refused to participate in the forced labor program were executed by the Myanmar Military.34  Several plaintiffs testified that 
they were raped at knifepoint by Myanmar soldiers who supervised the pipeline construction work.35   

 
(4) Unocal's liability under the Alien Tort Claims Act. 
 

Under the Alien Tort Claims Act (ATLA), aliens are permitted to pursue a cause of action in tort in federal district 
court for violations of "specific, universal and obligatory international norms."36  In order to succeed in an ATLA claim 
against a private party, such as Unocal, two preliminary issues must be resolved: (1) whether the tortious conduct complained 
of is a violation of the laws of nations,37 and (2) whether the alleged tortious conduct requires the private party to engage in 
state action for liability to attach, and if so, whether the private party so engaged in state action.38  

With respect to the first issue, the Court noted "that torture, murder and slavery are jus cogens violations,39 and thus 
violations of the law of nations.40  Because rape can be a form of torture,41 the plaintiff's allegations of rapes by the Myanmar 
Military were sufficient to plead violation of the law of nations.42  Likewise, because forced labor is widely perceived as a jus 
cogens violation,43 the plaintiff's allegations that they were forced to work on construction of the pipeline and helipads were 
sufficient to state a violation of the law of nations.44   

With respect to the second issue, the Court noted that the law of nations assigns individual liability to particularly 
egregious conduct (such as slave trading, genocide, or war crimes) without requiring state action,45 and that crimes like rape, 
torture, and summary execution, when committed in furtherance of such especially egregious crimes, do not require state 
action for ATCA liability to attach.46  The Court further determined that forced labor is a modern variant of slave labor,47 
which in turn is among the handful of egregious crimes for which state action is not required in making out a ATCA cause of 
action.48  Hence the plaintiffs allegations that the Myanmar military committed rapes, torture and summary executions in 
conjunction with the forced labor on the pipeline project were sufficient to state a cause of action for individual liability 
under ATCA without requiring state action.49 

Having concluded the plaintiffs' allegations of forced labor, rape, murder and torture by the Myanmar Military were 
sufficient to state a cause of action in tort under ATCA, the Court proceeded to determine whether Unocal aided and abetted 
the Myanmar Military in those ATCA violations.50  The first step in this process was deciding what law -  the law prevailing 
in the state in which the underlying events occurred, the law of the forum state, the Federal common law, or international law 



-  should be applied.51  Because plaintiffs alleged only jus cogens violations ("i.e., violations of norms of international law 
that are binding on nations even if they do not agree to them"),52 the Court determined that it was preferable to apply 
international law rather than the law of the state where the underlying events occurred or the forum state.53  Quite simply, the 
Court reasoned, "the law of any particular state is either identical to the jus cogens norms of international law, or it is 
invalid."54  Likewise, applying the factors listed in Restatement (Second) of Conflict of Laws § 6(2),55 the Court buttressed its 
conclusion that the application of international law was appropriate, and should be favored over the law of Myanmar, 
California, or federal common law.56 

Having determined that the application of international law was appropriate, the Court then examined international 
human rights law developed in criminal prosecutions to ascertain what was required to establish the actus reus and the mens 
rea elements of aiding and abetting human rights law violations.57  Utilizing precedent established by the International 
Tribunal for the former Yogoslavia58 and the International Criminal Tribunal for Rwanda,59 the Court concluded, with respect 
to the crime of forced labor, that (1) the actus reus element consisted of providing practical assistance or encouragement that 
has a substantial effect on the perpetration of the crime, namely forced labor,60 and (2) the mens rea element consisted of 
knowing or having reason to know the principal perpetrator of the crime had the intent to commit such an offense.61   

Having defined the actus reus and mens rea elements of aiding and abetting human rights law violations, the Court 
applied those definitions to the plaintiffs' claims of forced labor.  With respect to the actus reus element, the Court determine 
there was substantial evidence in the record that (1) created material issues of fact as to whether forced labor was used in the 
construction of the pipeline62 and (2) supported the conclusion Unocal supplied practical assistance to the Myanmar Military 
in subjecting the plaintiffs to forced labor.63  Unocal provided practical assistance by furnishing food and money to the 
Myanmar Military in exchange for its security and pipeline infrastructure construction, by supplying photos, surveys and 
maps that guided the construction activity, and by participating in daily meetings to determine where the security was needed 
and the construction would take place.64  Moreover, this assistance likely had a substantial effect on the perpetration of the 
crime of forced labor, the Court reasoned, because the forced labor would probably not have occurred in the same manner if 
Unocal had not hired the Myanmar Military to provide security and/or had not showed the Myanmar Military where the 
pipeline construction should take place.65 

With respect to the mens rea element of the forced labor claim, the Court determined that Unocal either knew or 
reasonably should have known that its conduct -  providing financial resources to the Myanmar Military and instructing the 
Myanmar Military where to provide security and where the pipeline was to be build -  "would assist or encourage the 
Myanmar Military to subject the plaintiffs to forced labor."66   

Accordingly, having concluded genuine issues of material fact existed with respect to Unocal's conduct and with 
respect to whether that conduct fulfilled the actus reus and mens rea elements of aiding and abetting forced labor, and 
thereby constituted a valid claim under the ATCA, the Court reversed the District Court's decision to grant summary 
judgment in favor of Unocal with respect to the crime of forced labor.67 

The Court then addressed the application of the actus reus and mens rea elements to the plaintiffs' claims of murder, 
rape and torture.  In doing so, the Court reiterated its earlier conclusion that acts of murder, rape, and torture, undertaken in 
furtherance of forced labor, do not need state action to give rise to ATCA liability.68  The Court then determined that the 
evidence in the record created a genuine issue of material fact as to whether the Myanmar Military engaged in acts of murder 
and rape involving the plaintiffs,69 but was insufficient to demonstrate the existence of genuine issues of fact to establish a 
claim of torture (other than rape) involving the Plaintiffs.70  The actus reus element of aiding and abetting (i.e., providing 
practical assistance or encouragement that has a substantial effect on the perpetration of the crimes of murder and rape)71 was 
fulfilled by evidence showing that the Myanmar Military subjected the plaintiffs to murder and rape in guarding and 
constructing the pipeline, and that Unocal provided practical assistance by providing money and food to the Myanmar 
Military in exchange for its security and construction services, by supplying photos, surveys and maps to guide construction, 
and by participating in daily meetings conducted to monitor the progress of construction.72  This assistance could likely have 
a substantial effect on the commission of murder and rape by the Myanmar Military, because they were hired to provide 
security for the project and were informed where to do so. 73  Likewise, the failure to Unocal officials to object to the 
Myanmar Military's conduct during the course of their daily meetings, despite the likelihood Unocal officials knew of such 
conduct, could be viewed by the Myanmar Military as an act of encouragement to use murder, rape and torture in performing 
its security and construction obligations.74 

The mens rea element of aiding and abetting the commission of murder and rape by the Myanmar Military -  i.e., 
actual or reasonable knowledge that the actions of Unocal will assist the Myanmar Military in the commission of murder and 
rape -  was fulfilled by evidence Unocal knew or should have known its conduct (making payments of food and money and 
directing where security was to be provided and the pipeline constructed) would assist or encourage the Myanmar Military to 
subject the plaintiffs to acts of violence.75  Notably, Unocal officials need not have been aware that the Myanmar Military 
intended to commit the precise crimes of murder or rape.76  Rather it was sufficient that Unocal officials knew or should have 
known the Myanmar Military might commit "one of a number of crimes."77  Because Unocal knew acts of violence would 
likely be committed by the Myanmar Military, Unocal could be found liable as an aider and abettor when the crimes of 
murder and rape were actually took place.78 



Having concluded that the record demonstrated the existence of genuine issues of material fact regarding the actus 
reus and mens rea elements of Unocal's aiding and abetting the Myanmar Military in the commission of the crimes of forced 
labor, murder and rape, the Court reversed the District Court's granting of Unocal's motion for summary judgment on the 
plaintiffs' claims of murder and rape under the ATCA.79 

The immediate result of this decision is to permit the plaintiffs to proceed against Unocal with their ATCA action 
for forced labor, murder and rape perpetrated by the Myanmar Military in constructing the gas pipeline and thereby to create 
enormous potential liability and a huge public relations nightmare for Unocal.   

The second and perhaps more far reaching result of this decisions is to expose global corporations that partner in 
economic development ventures with third world countries that have a history of violating human rights to liability for human 
rights violations committed by those governments in the performance of those ventures.  In order to succeed in their ATCA 
claims against private individuals, the victims of such human rights violations need demonstrate only: (1) that a jus cogens 
violation of international law has occurred, (2) that a human rights violations took place either in connection with forced 
labor, genocide or war crimes or while engaging in state action, (3) that the private individual aided and abetted the human 
rights violation by providing practical assistance (e.g., financial resources) or encouragement (e.g., routine discussion of the 
progress of the endeavor) that has a substantial effect on the perpetration of the human rights violation, and (4) that the 
private individual knew or ought to have known the principal perpetrator of the human rights violation had the intent to 
commit such an offense.  

 
(5) Immunity of Myanmar Military and Myanmar Oil from liability under ATCA. 
 

Significantly, the Court also determined that both the Myanmar Military and Myanmar Oil were immune from 
liability for the plaintiffs' ATCA claims under the Foreign Sovereign Immunities Act (FSIA).80  Under FSIA, a district court 
has jurisdiction over a civil claim against a foreign state and/or its political subdivisions and agencies only if one of several 
exceptions to foreign sovereign immunity applies.81  More particularly, 

A foreign state shall not be immune from the jurisdiction of courts of the 
United States or of the States in any case . . . (2) in which the action is based 
[1] upon a commercial activity carried on in the United States by the foreign 
state; or [2] upon an act performed in the United States in connection with a 
commercial activity of the foreign state elsewhere; or [3] upon an act outside 
the territory of the United States in connection with a commercial activity of 
the foreign state elsewhere and that act causes a direct effect in the United 
States.82  

The Court determined that none of the three exceptions to sovereign immunity applied, and that therefore the 
Myanmar Military and Myanmar Oil were entitled to immunity from the plaintiffs' ATCA claims.  The first exception did not 
apply, because the commercial activity giving rise to the jus cogens violation occurred in Myanmar, not the United States.83  
The second exception did not apply, because the plaintiffs' claims were based exclusively upon acts (forced labor, murder, 
rape and torture) allegedly performed by the Myanmar Military and Myanmar Oil entirely in Myanmar, and the plaintiffs did 
not allege that either the Myanmar Military or Myanmar Oil committed any acts in the United States.84  The third exception 
did not apply, because the alleged acts of murder, torture, rape and forced labor on the part of the Myanmar Military and 
Myanmar Oil did not have the requisite direct effect in the United States required by the third exception.85  More particularly, 
the injuries directly resulting from the Myanmar Military and Myanmar Oil's wrongful conduct were murder, rape, torture 
and forced labor,86 and the locus of those injuries was Myanmar.87  Any other effect from the Myanmar Military and 
Myanmar Oil's activities (e.g., earning profits) cannot be deemed to be a "direct effect," and the third exception cannot be 
bootstrapped by such indirect results.88 

That FSIA provides immunity to the Myanmar Military and Myanmar Oil is particularly damaging to Unocal, 
because it deprives Unocal of its right to contribution from Myanmar Military and Myanmar Oil as joint tortfeasors should 
Unocal ultimately be found liable to the plaintiffs for their ATCA claims.89  This result strongly underscores a very stern 
lesson to global companies undertaking economic development projects with third world countries that have a history of 
violating human rights: the global company may be forced to go it alone when it comes to compensating victims of jus 
cogens violations of international law perpetrated by foreign government partners brought under the ATCA. 

 
(6) Plaintiffs' ATCA claims were not barred by the Act of State Doctrine. 
 

Unocal also argued that the plaintiffs' claims against it were barred by the "act of state" doctrine.90  The act of state 
doctrine is based on the precept that the courts of one country will not judge the acts of another government performed in its 
own territory.91  Because the Court was required to judge the conduct of the Myanmar Military and Myanmar Oil (i.e., forced 
labor, murder, rape and torture) in resolving the plaintiffs' claim, the Court was also required to evaluate the applicability of 
the act of state doctrine.92   



The Court identified four factors that must be considered in reviewing the applicability of the act of state doctrine: 
(1) the degree of codification or consensus regarding a particular area of international law, i.e., the greater the degree of 
consensus, the more appropriate it is for the court to judge the conduct of another government; (2) the impact of the court's 
review of another government's conduct on foreign relations, i.e., the lesser the implications on foreign relations, the more 
likely the court may review the conduct of another government; (3) whether the foreign government whose conduct is to be 
reviewed is still in existence, i.e., if not, the court should be less reluctant to review the conduct of another government; and 
(4) whether the foreign government was acting in the public interest.93 

Applying the first factor, the Court reiterated that murder, rape, torture and forced labor are jus cogens violations, 
i.e., violations of norms that are binding on nations even if they do not agree to them, and therefore great consensus exists 
that such conduct should be denounced.  Hence the first factor indicated that the act of state doctrine should not be applied.94  
Applying the second factor, the Court observed that "the State Department advised the District Court that 'at this time 
adjudication of the claims based on allegations of torture and slavery would not prejudice or impede the conduct of U.S. 
foreign relations with the current government of Burma.'"95  While the Court acknowledged that this statement, given early in 
the litigation, is not necessarily binding at a later stage in the litigation, the statement supported the conclusion that judicial 
consideration of the conduct of the Myanmar Military will not substantially exacerbate relations with the Myanmar 
Military.96  Hence the second factor indicated the act of state doctrine should not be applied.97  Applying the third factor, the 
Court observed that the Myanmar Military remained the government of Myanmar and might be offended by the court's 
condemnation of its jus cogens violations.  This factor, however, did not outweigh the others and thereby preclude the Court 
from evaluating the Myanmar Military's conduct.98  Applying the fourth factor, the Court concluded that "it would be difficult 
to contend that Myanmar Military and Myanmar Oil alleged violations of international human rights were 'in the public 
interest.'"99  Hence, the fourth factor indicated that the act of state doctrine should not be applied.100 

Having decided that the more substantial factors weighed against the application of the act of state doctrine,101 the 
Court concluded that the plaintiffs' ATCA claims against Unocal were not barred by the doctrine.102  Indeed, recalling that jus 
cogens violations of international law are by definition valid ATCA claims, that international consensus exists with respect to 
jus cogens violations, and that jus cogens violations will almost necessarily be viewed as contrary to the public interest, it is 
doubtful that the act of state defense will be of any value to any private individual in defending ATCA claims. 

 
(7) Ethical Analysis 
 

The analysis of the legal case in which Unocal now finds itself embroiled invites analysis beyond issues of law, 
although these legal issues retain great importance.  The analysis which follows will include some observations, some general 
comments about the end of business, and some more specific ethical comments about global human rights issues for 
corporations that desire to consider themselves American corporations. 

When American corporations enter into business ventures in underdeveloped countries, it is understandable that they 
do so for economic reasons.  However, in this era of globalization and heightened ethical sensitivity, American corporations 
must be aware of the enormous influence they carry with them when they enter into these third world countries.  That 
influence includes economic influence as well as cultural influence.  American companies are, whether they are aware of it or 
not and whether they like it or not, carriers of American values.  If American companies fail to carry American principles, 
then they should not be surprised if they become objects of loathing by the citizens of the country in which they embed their 
commercial enterprise.  And we should not be surprised if the USA becomes an object of scorn by citizens of countries which 
know us only through the activities of our corporations.   

Post September 11, 2001 some distinguished American Scholars asked why this nation was the target of such a 
heinous set of acts.  Among their conclusions was the observation that we as a nation have failed to live up to our ideals.  
They list five fundamental truths that we as a Nation defend as universal principles.  Of the five, two are especially important 
here.  The first is: “All human beings are born free and equal in dignity and rights.”  The second is: “The basic subject of 
society is the human person, and the legitimate role of government is to protect and help to foster the conditions for human 
flourishing”103  Unocal and the Myanmar Military as the apparent government of Myanmar in their exploitation of the people 
of Myanmar violate the first principle and the Myanmar Military formally and materially violates the second principle, while 
Unocal materially, although not formally, violates the second principle.  

Because business is about business, the economic matters will be considered first.  If the correct understanding of 
the end of business as an economic enterprise is the optimization of profits rather than the maximization of profits, then its 
goal is broader and deeper than its bottom line inasmuch as that bottom line serves the narrow interests of management and 
shareholders.  In the business world, corporations are embedded in a variety of real relationships, relationships to 
management and shareholders, to workers, and to the community within which they are located.  Corporations must benefit 
each of those.  If the corporation is to remain viable then the corporation must provide economic returns for shareholders.  If 
the corporation is to be a just corporation, then the corporation must pay the worker a just wage.  A just wage is a means to 
allow the worker is to retain human dignity.  A just wage is one which allows the worker to provide for the necessities of 
human life including leisure, not just the bare necessities of life.  If the corporation is to be sustained, then the corporation is 
required to be a contributing member of the community within which it exists.  The major contribution of the corporation to 



the community is an economic contribution.  The corporation may not be a despoiler of the community; it may not alienate 
workers, it may not plunder the resources of the community for the sole good of management and the shareholders.  At a 
minimum when American companies enter into business dealings in third world countries, the third world country and its 
workers should be economically better off than they would be if the American company had not come at all.  It is not very 
difficult to see that the work of Unocal  in Myanmar served the narrow interest of oil for Unocal and financial gain for the 
military government.  

In its focus the ethical analysis will: (1) make some claims about human beings and examine the consequences of 
that claim, (2) examine some historically significant sites for the affirmation and protections of those claims, and (3) offer 
some guidelines for American companies operating abroad.    

There are three claims about human beings and their rights that are important here.  The first two are political 
claims: (a) the equality claim and (b) the inalienability  claim.  The third is an epistemological claim: (c) the self-evidence 
claim.  The first political claim is that the assumption of the basic equality of human lives is a democratic contention that 
every person might embrace.  This assumption which has its philosophical foundation in Roman Stoicism, and although 
limited historically in its founding, has, in the tradition of Western Enlightenment, progressively extended its reach to include 
those not recognized in the founding.    It is a principle affirmed in the founding documents of our Nation:  the Declaration of 
Independence and the Constitution.  Among those not recognized in the establishment of the principle and in the founding 
documents were indigenous people, slaves, and women.  It is a mark of progress that the basic equality of these groups has 
been recognized.  The second political claim is that simultaneous with the affirmation of the basic equality of human beings 
is the affirmation that all human beings have certain rights in their persons … the inalienable rights of the Declaration of 
Independence and the rights to life, liberty, and property set forth in the 9th and 14th Amendments of the Constitution. As 
inalienable these rights cannot be separated from a person without due process of law.  These rights, although not always 
expressed as “rights talk” are not American inventions; they have an ancient pedigree from Locke to Hooker to Thomas 
Aquinas to Cicero.  In addition to these rights being inalienable, it is claimed that they are self-evident, that is they are 
transparent to human reason – a reason which is not biased by a distorted culture or by distorted human desires.   

If claims (a), (b), and (c) are correct, certain conclusions ought to follow.  All human beings have the same basic 
rights.  The people of Myanmar have the same basic rights as Unocal, the Myanmar military, and citizens of the U.S.A.  
Activities which are direct assaults on these basic rights, assaults on life, liberty, and property, are wrong.  Certain activities 
such as forced labor and the use of murder, rape and torture as instruments to guarantee participation in forced labor are 
understood by human reason, even human reason informed by only modest ethical sensitivities, as egregious violations of 
life, liberty, and property.   Hence, one ought to know that these activities are wrong,  One ought not to murder, rape and 
torture, and enslave, and one ought not to cooperate with those who do these activities.  In 1946 at the conclusion of the 
Nuremberg Trials that Court wrote in its condemnation of atrocities committed by and directed by scientists and physicians 
that these activities, these “human experiments under such conditions are contrary to ‘the principles of the law of nations as 
they result from the usages established among civilized peoples, from the laws of humanity, and from the dictates of public 
conscience.’”104  The laws of civilized peoples, the laws of humanity, and the dictates of conscience ought to operate 
wherever human beings engage in commerce, whether Myanmar or the U.S.A.   

Now it may be the case that Myanmar Military may not be tried by courts in the U.S.A. for it violations of human 
rights that it materially (it did as a matter of historical fact engage in these activities) and formally (it did intend to engage in 
these acts to accomplish its ends), nonetheless it should not be beyond the scope of American courts to cite these egregious 
violations as a matter of court record.  Now Unocal might argue that it did not directly engage in forced labor, murder, rape 
and torture and it might argue that it did not directly order the members of the Myanmar army to engage in those activities, 
hence it should not be held guilty, that is legally guilty.  And the law might, to its shame, fail to hold Unocal culpable.  
However, that claim on the part of Unocal to separate itself from the actions of the military will not hold up to ethical 
scrutiny.  Unocal is an immediate implicit material cooperator in the action of the Myanmar Military.  Unocal and the 
Myanmar military both had the same object as goal, Unocal was aware of the activity of the military in support of that shared 
goal and Unocal supplied the military with the material means to secure the shared objective.  In its failure to explicitly 
disclaim the activities of the military, Unocal’s cooperation is implicit.  Immediate material cooperation in egregious human 
rights violations, even if not explicit cooperation, is always ethically wrong.  

 
(8) Avoiding ATCA liability: proposed norms for international business decisions. 
 

If, as noted at the beginning of this article, neither the theory of ethical relativism nor the disassociation tactic are 
effective in avoiding ATCA liability of domestic corporations for the human rights violations of foreign, host country 
partners, it may be in the best interest of global business organizations to infuse their strategic visions with the following 
ethical norms in resolving international business decisions: 

(a) maintain a firm commitment to a moral minimum below which the organization will not go, i.e., to do no 
intentional, direct harm to the host country or its citizens and residents; 

(b) engage in activities that benefit the host country, judged solely by weighing the benefits and detriments to the 
host country and its people, rather than benefits generated globally; 



(c) respect the human rights of the workers and consumers of the host country (e.g., paying a living wage, providing 
adequate and safe working conditions, providing safe products and adequate warnings about product dangers); 

(d) promote the development of institutions in the host country through appropriate means; and 
(e) respect the laws of the host country, its culture and local values, provide they do not violate human rights or 

recognized human values.105 
Had Unocal followed these precepts, it likely could have avoided its entanglement with the Myanmar Military, and 

its liability for the human rights violations committed by the Myanmar government in the course of its economic 
development projects. 
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