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 All scholars are quite familiar with how much of the American legal system is 
derivative and dependent on the British common law experience.1  Nonetheless, 
American constitutional practice is unique to itself and quite different from that of the 
United Kingdom.  The notion of the Constitution as a standard set above the acts of 
government and judges sworn to enforce it against government in the manner of judicial 
review are special American contributions to the development of an Anglo-American 
jurisprudence.2  In no area does this American peculiarity appear more clearly than in 
our enforcement of the Bill of Rights guarantees -- especially in the First Amendment 
area of freedom of the press.  There is no prior restraint on our shores -- no matter what 
justification authority might evoke.  And consequently, there is no licensing -- no 
seeking of permission from some Crown official before the right of expression can be 
exercised.  This American concern for uninhibited and unrestrained freedom to print 
and publish were highlighted in a series of cases that arose in the nineteen eighties and 
had to do with the attempt by municipal authorities to regulate the use of public 
properties by newspapers erecting their dispensing devices thereon.3  Inevitably the 
issue reached the Supreme Court of the United States and finally was settled in favor of 
the press.4 
 
 The origins of the case begin in Lakewood, Ohio, a suburb of Cleveland.  Before 
1983, the community forbade the placement of any structure on public property.  
Consequently, Lakewood refused to allow the Cleveland Plain Dealer from placing its 
newsracks on city sidewalks.  The newspaper sued in the Federal District court, which 
declared such an absolute prohibition to be unconstitutional but delayed issuing an 
injunction to allow Lakewood to change the law.  The city thereupon enacted an 
ordinance that gave its Mayor the power to issue permits for newsracks every year.   
If the Mayor denied a newspaper such a license, the reasons for such denial had to be 
stated.  Additionally, those newspapers that were given a permit had to fulfill certain 
conditions.  Their newsracks' design had to be approved by the City's Architectural 
Board of Review.  An indemnification guarantee had to be given the city established by 
a $100,000 insurance policy.  And the permit was held subject to any ' "other term and 
condition deemed necessary and reasonable by the Mayor.' " The Cleveland Plain 
Dealer decided not to comply with the newly enacted ordinance but instead amended its 
complaint in the Federal District Court to bring a facial challenge to the ordinance.  The 
District Court upheld the city's position but the Federal Court of Appeals for the Sixth 
Circuit found for the newspaper.5  The city appealed to the Supreme Court of United 
States. 
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 Justice Brennan delivered the majority opinion in favor of the Cleveland Plain 
Dealer.  He noted that "when a licensing statute allegedly vests unbridled discretion in a 
government official over whether to permit or deny expressive activity," the Supreme 
Court had held that "one who is subject to the law may challenge it facuakkt:  -- that is 
"without the necessity of first applying for, and being denied a license."  Brennan 
discerned that "the root of this long line of precedent" emanated from  "the time-tested 
knowledge that in the area of free expression a licensing statute placing unbridled 
discretion in the hands of a government official or agency constitutes a prior restraint 
and may result in censorship."  And from Near v. Minnesota to the present day, the 
Supreme Court had found any system of prior restraint unconstitutional.  The assault on 
the First Amendment freedom became compounded when exercised through a licensing 
system where undefined authority to issue the permit was vested with a public officer.  
Such a system engendered "identifiable risks to free expression that can be effectively 
allocated only through a facial challenge."  Brennan first discerned that "the mere 
existence of the licensor's unfettered discretion, coupled with the power of prior 
restraint" worked to intimate "parties into censoring their own speech, even if the 
discretion and power are never actually abused."  Brennan quoted from the almost half-
century old precedent of Thornhill v. Alabama that dealt with the right of peaceful 
picketing on the sidewalks of a company time.  There Justice Frank Murphy had held it 
was ' "not merely the sporadic abuse of power by the censor but the pervasive threat 
inherent in its very existence that constitutes the danger to freedom of discussion' " 
Indeed, such an internalized self-censorship could not effectively challenged on an 
' "as applied' " basis -- that is, comply with the statute and go through with its procedure 
because such censorship itself derived "from the individual's own actions, not an abuse 
of the government's power."  Brennan found it easy to "visualize a newspaper that relies 
to be a substantial degree on single issue sales feeling significant pressure to endorse the 
incumbent Mayor in an upcoming election, or to refrain from criticizing him in order to 
receive a favorable and speedy disposition on its permit application."  Only "standards 
limiting the licensor's discretion" would "eliminate the danger by adding an element of 
certainty fatal to self-censorship."  And only a direct facial challenge could "effectively 
test the statute for these standards."6   
 
 Another reason for sustaining such a facial challenge was that "the absence of 
express standards makes it difficult to distinguish 'as applied', between a licensor's 
legitimate denial of a permit and its illegal abuse of censorial power."  Clearly defined 
norms establish "the guideposts that check the licensor and allow courts quickly and 
easily to determine whether the licensor is discriminating against disfavored speech."  
Without such standards "post hoc rationalizations by the licensing official and the use of 
shifting or illegitimate criteria are far too easy."  This would prevent the courts from 
determining "in any particular case whether the licensor is permitting favorable and 
suppressing unfavorable expression."  Also involved in ' "as applied' " challenges are a 
"difficulty and delay" which "discourage litigation."  Brennan cites the hypothetical 
case of a "newspaper espousing an unfavorable viewpoint on a shoe-string budget" as a 
"likely target for a retaliatory permit denial" but lacking the resources to mount an 
effective legal challenge against the licensor.  It would come as no surprise in such a 
situation that the newspaper would think "it easier to capitulate what it perceives to be 



the Mayor's preferred viewpoint, or simply close up shop."  And even if a successful 
challenge was mounted the result would more than likely be ' "too little and too late.' "  
For until the court issued its decree, the "licensor's prohibition" would remain effective.  
The inevitable consequence is that "opportunities for free speech are irretrievably lost."  
Thus, absent specific, definite and defined standards, "difficulties of proof" as well as 
the "case-by-case nature of 'as applied' challenges" make the licensor's decision "in 
large measure effectively unreviewable."7   
 
 Brennan specifies "two major First Amendment risks associated with unbridled 
licensing schemes."  There is the "self-censorship of speakers" themselves "to avoid 
being denied a license to speak."  And there is the further "difficulty of … detecting, 
reviewing, and correcting content based censorship 'as applied' without standards by 
which to measure the licensor's action."  A facial challenge, then, must be allowed when 
government possesses "substantial power to discriminate based on the content or 
viewpoint of speech by suppressing disfavored speech or disliked speakers."  Brennan 
does not hold that this would allow the "press or a speaker" to "challenge as censorship 
any law involving discretion to which it is subject."  Such an enactment must bear "a 
close enough nexus to expression, or to conduct commonly associated with expression; 
to pose a real and substantial threat of the identified censorship risks."  With this 
analysis in mind, Brennan finds that the system of regulation presently before the court 
did contain "two features which … in combination, justify … a facial challenge."  
Because Lakewood required newspapers to seek their licenses every year, it established 
"the sort of system in which an individual must apply for multiple licenses over time, or 
periodically renew a license."  Thus the licensor would "not necessarily view the text of 
the words about to be "expressed but most certainly" measure their probable content or 
viewpoint by speech already uttered."  Consequently, a speaker under such a scheme 
would be "under no illusion" as to the impact of an already ' "licensed' " speech on the 
ability to continue speaking in the future."  Yet it would be almost "impossible" to 
establish a "link between 'licensed' expression and the denial of a later license."  While 
such a system may not pose "as direct a threat to speech" as one that allowed "a licensor 
to view the actual content of the speech to be licensed or permitted," it certainly was 
"sufficiently threatening" from Brennan's perspective to "invite judicial concern."  
Additionally, Lakewood's regulation was "directed narrowly and specifically at 
expression or conduct commonly associated with expression … the circulation of 
newspapers."  Such a system "nurtured the 'expertise' tending to favor censorship over 
speech."  Blackstone himself had categorized the licensing of printers as "the 
archetypical censorship statute".  And without established standards that "bound the 
licensor," those denied their First Amendment opportunities to write or speak would 
have "no way of proving "the denial" was unconstitutionally motivated" and would 
likely to "conform their speech to the licensor's unreviewable preference."  The facial 
challenge should be sustained with a requirement for "standards controlling the Mayor's 
discretion."  While periodic licensing and special provisions having to do with 
newsracks may be allowable, the constitution mandates that Lakewood "establish 
neutral criteria to insure that the licensing decision is not based on the content or 
viewpoint of the speech being considered."8 



 Laws that are "of general application" and are "not aimed at conduct commonly 
associated" with the First Amendment threaten "little danger of censorship."  Brennan 
instances a regulation requiring building permits as one such example of government 
action "rarely effective as a means of censorship."  It might happen, however, that 
government would use such power to deny "an unpopular newspaper … to build a new 
plant."  But such action provides "too blunt a censorship instrument" to justify judicial 
action before it is used.  And how the licensors apply the law to "areas unrelated to 
expression" afford the courts a ready-made "yardstick with which to measure the 
licensor's speech-related decision."  Brennan vigorously rejects the dissent's analogizing 
between newsracks and soda-vending machines on public property.  The press is "in the 
business of expression" -- a constitutionally protected activity -- while "soda vendors 
are in the business of selling soft drinks."  So even if the Mayor had been endowed with 
"unbridled discretion" as to licensing soda vending machines, such a system would not 
automatically "vest him with frequent opportunities to exercise substantial power over 
the content or viewpoint of the vendor's speech."  If one sought to make comparisons, 
the case of leaflet distributors would be more germane and appropriate.  And here the 
Court had already held that such individuals "may facially challenge licensing laws."  
Nor would Brennan concede that distinction existed because leafleteers distributed their 
material by hand while the Cleveland Plain Dealer used a machine.  The Court's holding 
did not declare the licensing invalid "only as to distribution by hand."  For Brennan 
such a "distinction" made "no sense in logic or theory."  Indeed the necessity of using a 
newsrack as a means of circulation "especially for low-budget controversial 
newspapers" should raise fears that "the twin threats of self-censorship and undetectable 
censorship are … greater for newsracks than pamphleteers."9 
 
 Brennan also finds objectionable the dissent's use of what he calls "its 'greater 
includes the lesser' syllogism."  Succinctly put, the dissent argues that since Lakewood 
could impose a total ban on all newsracks on public property (the greater authority), 
then, a fortiori, it could license them request by request (the lesser authority).  But for 
the majority such a regulation "permitting communication … for some but not for 
others 'raised' the specter of content and viewpoint censorship."  The peril for the First 
Amendment reaches "its zenith" when the decision to license is "left to the unbridled 
discretion of a government official."  The rationale for declaring such a system 
unconstitutional is that by reason of its very lack of standards it allows authority to 
"decide who may speak and who may not based upon the content of the speech or 
viewpoint of the speaker."  So even if government could legally issue "content neutral 
prohibitions on a particular manner of speech," it still could not "condition that speech 
or obtaining a license or permit from a government official in that official's boundless 
discretion."  To Brennan, the dissent's line of reasoning was flawed because it ignored 
the "different concerns" that animated the Court's test to "determine whether an 
expressive activity may be banned entirely" and "whether it may be licensed in an 
official's unbridled discretion."10 
 
 
 
 



 Brennan illustrates his point by discussing the rulings in Saia v. New York and 
Kovacs v. Cooper.  In the former case the Court struck down an ordinance empowering 
the Chief of Police with "unbridled discretion" to license sound trucks while in the latter 
case it had upheld a total ban on their use.  What distinguished Saia for the court was 
that it constituted censorship by allowing some to speak but not others."  Brennan then 
disputes the contention, which would argue that a total ban would legitimize a lesser 
one as in the present case.  While citing these two decisions to demonstrate "the flaw in 
the dissent's 'greater-includes-the lesser' reasoning, Brennan notes that there were a 
"host of other … cases" that allowed "facial challenges to statutes or policies that 
embodied discrimination on the content or viewpoint … or vested officials with open-
ended discretion."  In Police Department of Chicago v. Mosely, the Court struck down 
an ordinance that prohibited all picketing at a public school except labor picketing 
because such a rule "was sensitive to the content of the message."  The fact that all 
picketing was able to be banned or not was not "dispositive".  Again in Flower v. 
United States the Court reversed a conviction of a leafleteer for having returned to a 
military base after an order to leave.  While it was indispensable that "a military 
commander may generally restrict access to a military facility," this did not hold where 
"the base was for all purposes treated as part of the surrounding city" in which case the 
Court would not "allow the commander unbridled discretion."  In Schact v. United 
States, the Court overturned a statute allowing actors to wear military uniforms so long 
as the armed forces were not discredited.  While a total prohibition might be 
sustainable, one that was "sensitive to the viewpoint of speech" would not be.  In 
Niemotko v. Maryland the Court upset the conviction of a Jehovah's Witness for 
"speaking in a park without a license" because while authority possibly could ban all 
religious speech, it would not "allow some but not all religious speech depending on the 
exercise of unbridled discretion."  Likewise, while a public university or a school board 
was under no legal mandate to establish a public forum, once either did so, it could not 
"restrict access so as to exclude some groups based on the religious content of their 
speech" or "on the content of the viewpoint of the speech."  So it was clear that the 
Court had "long been sensitive to the special dangers" that  "unbridled discretion 
directly to license speech" posed to First Amendment freedoms.  Brennan also 
expresses dismay at the ease with which the dissent ignores the "actual 'activity' at issue 
here" which is "the circulation of newspapers, which is constitutionally protected."  
Brennan does not dismiss the dissent's analysis as "merely semantic."  He maintains that 
by "substituting the time, place or manner" test for the "activity itself" would allow the 
dissent to "define away a host of activities commonly considered to be protected."  
Brennan asserts the Court had "never countenanced such linguistic prestidigitation."  
When considering whether censorship was present, the Court did not "look solely to the 
time, place, or manner of expression" but also whether "the activity in question is 
commonly associated with expression."  In the present case the first Amendment was 
"certainly implicated" in the restrictions Lakewood placed on circulation.  And it was 
for the Court to decide if those restrictions constituted an abridgment of liberty.11 

 
 
 
 



The Lakewood ordinance places "no explicit limit on the Mayor's discretion."  
All the Mayor need do when denying a license was to assert that granting it would not 
be in the "public interest."  And, indeed, the Mayor could situate a license in an 
"inaccessible location without providing any explanation whatsoever."  To consider 
these "illusory 'constraints' " as standards necessary to bound a licensor's discretion: 
would render "the guaranty against censorship little more than a high sounding ideal."  
Lakewood asked the Court to assume the Mayor would only act "in good faith" and 
would "adhere to standards absent from the statute's face."  But Brennan held it was this 
"very presumption that the doctrine forbidding unbridled discretion disallows."  The 
Constitution required that the "limits … be made explicit by textual incorporation, 
binding judicial or administrative construction, or well-established practice."  The Court 
was not going to "write non-binding limits into a silent statute."  That Lakewood 
required to make a statement upon denial did not mean it would be recorded "with any 
degree of specificity.  Nor did the ordinance impose any "limits as to what reason" 
might be given.  Such "a minimal requirement" did not establish "the standards 
necessary to ensure constitutional decision-making" or afforded "a solid foundation for 
eventual judicial review."  Neither would judicial review after the Mayor had acted be 
adequate.  The ordinance did not require action "with reasonable dispatch."  An 
application could be conveniently pigeonholed with the newspaper left seeking order 
for mandamus.  But even if judicial review occurred in an expeditious manner, it could 
not be a "substitute for concrete standards to guide the decision-maker's discretion."  
Brennan also explicitly rejects the dissent's distinction between parade and newsrack 
permits wherein the former entail on urgency of time while the latter can wait upon 
events.  Brennan states that a "permit delayed is a permit denied" in certain situations.  
But newspapers cannot be fended off simply because "there will always be news to 
report."  News was not a "fungible" item.  Because some stories were "particularly well 
covered by certain publications," this factor gave such newspapers "a unique 
opportunity to develop readership"  Thus, such a paper would need "public access at a 
particular time."  The Cleveland Plain Dealer might be willing and able to surrender this 
benefit for the duration of its four-year litigation.  But not all newspapers could afford 
the expense of such a delay.  Consequently, the sections of the Lakewood ordinance that 
gave the Mayor "unfettered discretion to deny a permit application and unbounded 
authority to condition the permit on additional terms he deems 'necessary and proper' "  
were adjudged unconstitutional.  Justices Marshall, Scalia, and Blackmun joined Justice 
Brennan in the majority opinion.12 
 

Justice White joined by Justices Stevens and O'Connor registered a lengthy and 
impassioned dissent to what he calls in the opening paragraph "this unwarranted 
expansion: of precedent.  He begins his analysis by noting the majority had not 
established "any constitutional right of newspaper publishers to place newsracks on 
municipal property."  The majority had pointedly refused to pronounce the 
constitutionality of a total ban on newsracks.  But White asserts that his "approach" to 
the issues requires him to do just that.  For White, the precedent suggested that such a 
ban would pass constitutional muster, "particularly where (as is true here) ample 
alternate means of 24-hour distribution of newspaper exists."  Nor did the majority find 
licensing schemes for newsracks "per se unconstitutional."  It was accepted law that 



"cities be allowed to exert some control over those who would permanently appropriate 
city property for the purpose of erecting a newspaper device."  White does not focus his 
argument on these two issues but on the question of the "scope of the peculiar doctrine 
that governs facial challenges to local laws in the First Amendment area."  And even 
concentrating on this aspect of the case, White readily concedes that authority may be 
given such unrestricted power to discriminate on the basis of the viewpoint or content of 
the expression, that a facial challenge could be sustained "without any showing of actual 
censorship or discrimination, or even without the potential licensee even making an 
application for a license."  But for White the "sweep of this potent doctrine" had to be 
itself "limited in a way that is principled."  For the dissenters it only applied when "the 
specific conduct, which the locality seeks to license, is protected by the First 
Amendment."  And since "the placement of newsracks on city property" did not fall 
under such protection, a facial challenge should not be upheld.  White noted that the 
Court had been "historically … reluctant to entertain facial attacks … i.e., that a statute 
is invalid in all of its applications."  The "normal approach" was to decide the 
constitutionality of a law "as applied in the particular case before the Court."  In cases 
similar to the present, the rule had been developed that "a law requiring permits for 
specified activities is not unconstitutional because it vests discretion in administrative 
officials to grant or deny the permit."  The Court was not required by the Constitution to 
make the assumption that "such discretion will be illegally exercised."  The Court had 
only departed from its "as applied approach" where the licensing was required before 
one could "engage in expressive activities protected by the First Amendment."  But the 
"prevailing feature" of the exceptions was that "each … required a license to engage in 
activity protected by the First Amendment."  Thus the "expressive conduct" sought to 
be licensed involved "an activity which the locality could not prohibit altogether."  
White instances sidewalks, parks and streets as "traditional public fora "where" 
leafletting, pamphleting, and speaking … may be regulated … but … may not be 
entirely forbidden."  Whenever the Court acted on a facial challenge the licensing 
entailed "expressive activity protected by the First Amendment."  Indeed, White asserts 
that there are "obviously" journalistic "circulation activities which a municipality cannot 
prohibit."  But in the present case Lakewood had not "cast so wide a net."  A facial 
challenge would only lie if the Plain Dealer possessed a constitutional right to 
"distribute its papers by" newsracks "affixed to the public sidewalks."  White is certain 
no such right existed. 13   
 
 While the Cleveland Plain Dealer does have a constitutional right to circulate 
and distribute its paper, that right did not include the power to "take city property -- a 
part of the public forum … and appropriate it for its own exclusive use, or a semi-
permanent basis, by means of the erection of a newbox."  White would not countenance 
this private exercise of condemnation when the public had a right to "use the public 
forum for its chosen activities, including free passage of the streets."  For over a half 
century the Court had adhered to the proposition that streets were ' "held in trust' " for 
the ' "use of the public.' " But for White that emphatically meant "all of the public" and 
did not condone newspaper owners cordoning off "a portion of the sidewalk in an effort 
to increase circulation."  There did indeed exist a First Amendment right to publish 
newspapers.  But that did not mean that publishers could "force municipalities to turn 



over public property for the construction of a printing facility."  There did exist a First 
Amendment right to sell books but that did not mean that a bookseller could "construct 
a book shop --even a small one -- on a city sidewalk."  To prevent such takings of 
public property did not work to abridge the First Amendment.  Just as the First 
Amendment guarantee did not mean one could operate a bookstore or locate a movie 
theatre" without regard to local laws, so too it did not allow newspaper publishers to 
"take city streets to erect structures to sell their papers."  The Cleveland Plain Dealer 
might be able to sell more papers by using newsracks on public property.  But 
circulators of matter the First Amendment protects cannot "appropriate public property 
merely because it best facilitates their effort."  A city was not required to "subsidize 
news distribution … by giving, selling, or leasing … city property for … newsracks."  
Preserving sidewalks as "space for use by the public generally" rather than for "the 
exclusive use of one individual or corporation" was one of the purposes of maintaining 
public forums.  To decide otherwise would be to ignore the public "interests …  that are 
threatened by newsrack replacements."  And one of these interests was assuredly 
"keeping the streets and sidewalks free for the use of all members of the public, and not 
just the exclusive use of any one entity."  And there were additional concerns Lakewood 
could deal with as well.  The Court had always affirmed that localities could insure "the 
safety of persons using city streets and public forums."  Justice White pointed to trial 
testimony detailing "a variety of potential safety risks posed by newsboxes, running the 
gamut from the obvious to the unimaginable."  And here White footnoted to situations 
where a car "may strike a newsrack on a city sidewalk" causing injuries to "its 
occupants or passerby" or where vehicles stop so their drivers can buy the papers in the 
racks "increasing the traffic hazards of city driving."  Another concern for Lakewood 
would be "the protection of … recognized aesthetic interests."  Lakewood and 
"countless other … cities" had spent "substantial sums of money to renovate their urban 
centers and commercial districts."  Newsracks were often found to be "discordant with 
the surrounding area."  Indeed "similar aesthetic considerations" were held sufficient to 
"justify a content-neutral ban on all outdoor advertising signs, notwithstanding the 
extent to which such signs convey First Amendment protected messages."  And the 
Cleveland Plain Dealer certainly had available " 'ample alternative channels' " for 
distribution.  A finding of fact had been made that no one in Lakewood lived "more 
than a quarter mile from a 24 hour newspaper outlet, either a store open all-night or a 
newsbox located on private property."  For White the First Amendment did not give 
publishers a right to "take a portion of city property to erect a structure to distribute their 
papers" nor to "place newsracks on city sidewalks over the objections of the city."14 
 
 The majority would allow facial challenges when a "nexus to expression" exists.  
But White rejected its justification for this position.  He calls the majority's reading of 
the Saia and Kovacs decisions "flawed for several reasons" among which, White argues, 
is its taking as "the Court's view" a position that was "an opinion for a three justice 
plurality" only.  Indeed, White asserts that four other justices in Kovacs thought that 
case was "a repudiation of … Saia."  So he found this was certainly "a shaky 
foundation" on which to base a new doctrine on facial challenges.  White responds to 
Brennan's analysis of the " 'greater-includes-the lesser' " issue as "a straw man of its 
own creation" because all he was urging was that: 



where an activity that could be forbidden altogether 
 (without running afoul of the first Amendment) is subjected 
 to a local license requirement, the mere presence of administrative 
 discretion in the licensing scheme would not render it invalid per se. 

 
Nor did Lakewood seek to "license the circulation of newspapers within the city."  
Indeed, its ordinance did not regulate all newsracks -- for example, those on private 
property.  The precedents the majority cited didn't really deal with "a narrow category 
of expressive conduct that could be prohibited" but rather struck down those regulations 
that sought to reach "a sweeping range of First Amendment protected activity."  One 
licensing requirement applied to " 'any parade' "; another to "all films shown" in one 
State.  And a last deal with "any distribution of leaflets or pamphlets within the city 
limits."  White hoped that even at "the extreme level of abstraction" the majority 
operated, it could yet distinguish between "the scope and dangers of these laws" and the 
"more focused legislation" of Lakewood.15 
 

But White wanted to "address the rule of decision" of the majority which he 
discerned as "peculiarly troublesome" due to its "uncertain scope and vague expanse."  
The majority would not go so far as to hold that any delegation of "discretionary 
administrative authority" which bears "the potential to … suppress speech is 
unconstitutional."  Even though discretion may be "abused to limit" expression; it did 
not necessarily follow that "such delegations of power are facially invalid."  White 
noted that Lakewood had enacted another ordinance together with the one for licensing 
newsracks.  This second enactment did give "unlimited discretion" for granting licenses 
for all other uses of city property.  But White notes that this section was certainly "not 
invalid on its face merely because it creates the possibility that the discretion accorded 
therein … could be abused in the way that the … applicant fears."  And White 
concentrates his solicitous attention on the tragic plight of a hypothetical soft-drink 
vending machine operator who suffers retaliation because of previous outspoken 
opposition to members of the city government.  White uses this example to undermine 
the majority's position that unrestricted power to license such non-press individuals did 
not really impinge on the First Amendment.  He simply could not grasp how the 
majority made such an "empirical assessment."  The newspaper product might be of a 
more public nature.  But there was "no difference whatsoever" between the two 
different kinds of vendors when it came to the issue of authority's discretion.  Lakewood 
did indeed have an ordinance that applied to " 'any … structure or device.' " According 
to the majority's reasoning, this regulation should be upheld even as applied against 
newspapers because the majority ironically took the position that "the more activities 
that are subjected to a discretionary licensing law, the more likely that law is … 
constitutional."  Indeed, the circumstances of the present case evidence why the 
tradition of discouraging facial challenges is such "a prudent one."  Furthermore, who 
could charge that the Mayor had abused his discretion to license when the Plain Dealer 
has not even "applied for a permit for its newsracks"?  In fact, the newspaper has 
delayed applying for a full eighteen months.  Yet the majority decided that judicial 
review was an inadequate tool to restrain the Mayor because the newspaper and its 
readers are not able to "afford to await the results of the judicial process."  Nevertheless, 



it is the newspaper itself that  has avoided "the availability of a wholly constitutional 
permit for its newsracks for a year and a half."  White found the majority's concern over 
censorship rather belabored and misplaced when the case involved was only the attempt 
by "Ohio's largest newspaper to place a handful of newsboxes in a few locations in a 
small suburban community.  It was estimated the newsracks would increase circulation 
in Lakewood by one or two per cent and "overall circulation … by 0.01%."  Was this a 
case of calling wolf, when a lamb was at the door?  Lakewood had been at pains to 
accommodate the newspaper.  It amended "its local laws to meet" the papers objections.  
And when the Court of appeals decided against the city, Lakewood acted again to 
amend "its ordinance to address the constitutional issues."  White thought the majority's 
"David and Goliath imagery" describing the newspaper and the city "wholly inept -- 
except, possibly in reverse."  He utilizes an extensive footnote to delineate the reasons 
why he thinks any discretion the Lakewood ordinance delegates would not be abused.  
First, it required that the Mayor "state the reasons for any denial."  This "statement of 
reasons," White asserts, would "facilitate review … and help to insure it does not rest on 
an unconstitutional rationale."  And the "availability of such review" was "another 
distinguishing aspect of the ordinance."  After the Mayor's denial, the applicant could 
appeal to the City Council and then to the Ohio State courts.  And unlike the situations 
involving the organization of parades and the exhibition of films when time was often 
of the essence, what we have here is "the erection of a semi-permanent structure on city 
property."  Consequently, the available appellate procedures would serve as "a more 
effective check" on the Mayor and was "less of a burden" on the applicant.16 

 
Justice White does not really believe that the vesting of discretion with the 

Mayor was "excessive and unbridled" and "violative of their First Amendment."  But 
the ordinance was based on something beyond the press issue -- that is, private 
structures on public property.  The logical result of the majority's rationale would be to 
hold all zoning regulations unconstitutional because local authority "could use its 
discretion to punish or chill the speech of any person in the city seeking to construct a 
new building."  But this "possibility" does not suffice to undo the ordinance.  Mere 
"potential for abuse" should not be the base of the challenge.  White insists that the first 
Amendment does not immunize "the Plain Dealer from the City's general laws 
regulating bussinesses that operate therein."  Lakewood had demonstrated that 
"bookstores, theaters and churches: were all required to get approval for their 
"construction: activity.  The newsrack regulation is not an anomalous one.  Indeed, the 
majority places the local authority "between a rock and a hard place."  If Lakewood 
made the regulation too "newsrack-specific," it would be charged with "drawing the 
noose too tightly around First Amendment protected activities."  While if Lakewood 
adopted "more general rules," the objection would be that the regulators lack standards 
sufficiently specific to pass constitutional muster."  This dilemma made the "conundrum 
… unfortunate."  Just because newspapers had discovered the new device of "semi-
permanent" newsracks that are not  " 'buildings' ", does not mean the press should 
"escape otherwise-all-inclusive city regulation."  White simply and forcefully affirmed 
that like "all new structures" newsracks had "no First Amendment right to be placed on 
city streets with disregard for … important economic and aesthetic concerns, or to 
contribute to the 'visual blight' cities are working so hard to eradicate."  White insists 



that even the majority had decided that "laws of general application are not invalid due 
to excessive discretion, even when they are applied to expressive activities."  Indeed, 
White thought that in this fashion the majority had "implicitly" sustained the 
constitutionality of the newsrack regulation.17 

 
Certainly, there were sufficient reasons for the city to adopt the ordinance.  For 

example, Ohio no longer recognized sovereign immunity as a defense for 
municipalities.  And so local authorities were still subject to negligence suits. There 
may have been disagreement between parties to this case as to "how substantial" was 
the risk of such liability.  But there yet remained "sufficient risk to suggest that avoiding 
such liability" was "a legitimate concern" for Lakewood.  Indeed, the newspaper itself 
had conceded that "standing alone" the ordinance requirement of insurance coverage 
was permissible.  Nor was it argued that such mandatory insurance was "unobtainable" 
or made "newsboxes economically unfeasible."  Rather the Plain Dealer attacked the 
regulation because it singled out newspapers and not "other 'users' of the public streets."  
But for White this contention was "inappropriate and unpersuasive."  It simply ignored 
the "obvious difference between … on-street objects … essential to the public safety 
and welfare" -- and here, White instanced "bus shelters, telephone and electric wiring 
poles, and emergency phone boxes" -- and the "preferred distribution of a private 
newspaper company."  And for White this difference remained "a significant one."  The 
ordinance under scrutiny did "explicitly."  require insurance from the newsrack 
applicants "while being silent" on such insurance coverage for non-press applicants for 
new construction permits.  But no evidence was presented for new construction permits.  
But no evidence was presented to even "suggest" Lakewood would not ask for such 
coverage of all.  If Lakewood did "begin to treat nonpress permitees more favorably 
than newsrack permitees," then White holds the Plain Dealer might pose "a valid 
constitutional challenge … at that time."  But he was quite "unwilling" to suggest the 
city will behave that way "based on the record before us."  So he would allow the 
ordinance to stand.18 
 

Perhaps one might dismiss this whole litigation as the proverbial tempest in the 
teapot -- or storm over the newsrack!  But the majority and dissenting opinions both 
convincingly demonstrate the significance of the issues and interests involved.  After 
all, these newsracks did contain the ultimate expression of our First Amendment 
freedoms:  the written paper.  And Lakewood could invoke that ancient base of 
regulation:  the police power to act for the health, safety, welfare and morality of the 
community.  So one should be especially cautious before insouciantly dismissing these 
portentous arguments over the lowly newsrack.  Multum in parvo is a Latin aphorism 
that well describes much of constitutional significance. 
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