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Concerns over environmental liability have taken their toll in the corporate
world. Costs for cleanup of hazardous waste at a single site can run into multiples of
tens of millions of dollars.2 Adding to the anxiety already present when environmental
cleanup issues come to the fore is the uncertainty created by the Comprehensive
Environmental Response, Compensation and Liability Act of 1980 (CERCLA)3 regarding
whether the traditional rules of corporate limited liability are fully operative in this
regime.4 That is, it is feared that CERCLA may require shareholders to bear personal
liability for unpaid costs of corporate environmental cleanup.
In 1998, the Supreme Court decided United States v. Bestfoods,5 and attempted
to clarify guidelines for attaching shareholder liability for corporate violations of
CERCLA. 6 Addressing the question of whether a parent corporation is liable for the
clean-up costs of its subsidiary, the Court stated that liability will attach only where
corporate law doctrine permits, or where the parent acted as the operator of a CERCLAoffending facility.7 The question regarding parent corporation liability for CERCLA
violations of its subsidiary is one that had divided the Circuit Courts of Appeals.8
Bestfoods settled the split in the appellate courts that was caused by some courts requiring
facts sufficient to pierce the corporate veil before finding CERCLA liability9 while others
considered the parent corporation’s capacity to control the subsidiary in determining
CERCLA liability10 while still others required control by the parent in the affairs of the
subsidiary before attaching liability.11 In the end, the U.S. Supreme Court ruled that veilpiercing analysis is an appropriate consideration but not the only consideration when
determining whether to assess liability on the parent corporations.12 In addition,
according to the Supreme Court, the parent corporation’s control over the operations of
the offending facility owned by its subsidiary may also lead to parent corporation
liability.13 Bestfoods has been hailed as consistent with traditional notions of limited
liability.14
In June of 1998, Donahey v. Livingstone,15 a case also involving CERCLA
liability, was remanded to the Court of Appeals by the Supreme Court to be reconsidered
in light of Bestfoods.16 Unlike the corporate parent defendant in Bestfoods, the defendant
in Donahey was a 100% individual shareholder. Although the Bestfoods Court did not
specifically assess the viability of its analysis as applied to individual owners of closelyheld corporations, the Court did explicitly invite such application. Bestfoods stated that
direct liability may be imposed on any person who operates a polluting facility “whether
that person is the facility’s owner, the owner’s parent corporation or business partner, or
even a saboteur who sneaks into the facility at night to discharge its poisons out of
malice.”17
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This Article, by analyzing Bestfoods and how it is consistent with traditional
doctrine, illustrates that at first glance a cursory application of the liability guidelines in
Bestfoods might fail to generate results that are consistent with traditional notions of
liability in individually-owned close corporations. For example, a court considering
Bestfoods in the context of a case of neglect of duty might simply read Bestfoods as
imposing liability on shareholders only when they physically participate in the dumping,
and as providing exoneration of liability in situations like Donahey where the harm
comes from failure to act. In order to avoid this anomalous result it is necessary to
consider the special circumstances of individual shareholders of closely-held corporations
when applying the Bestfoods analysis to these cases. The collusion of management and
ownership inherent in closely-held corporations must be considered to achieve the
desired results apparent in Bestfoods.18 Although there have been several cases since the
Bestfoods decision that have applied the Bestfoods analysis in the context of individuallyowned close corporations, none of these cases have fully addressed the issues presented
in the context of individual shareholder liability for failure to act.19
This Article attempts to fill this void and is organized as follows. Part I provides
a description of the facts in Bestfoods giving rise to the issues addressed in this Article.
Part II presents general background information on the creation, purpose and scope of
CERCLA while Part III considers the traditional concept of corporate limited liability at
stake in Bestfoods. Part IV then returns to Bestfoods, providing an analysis of the
decision. Part V proposes a consistent interpretation of Bestfoods in the case of the
individually-owned, closely-held corporation, considering the facts of Donahey v.
Livingstone,20 as an example. Concluding remarks are made in Part VI.
I. UNITED STATES v. BESTFOODS – THE FACTS
The facts giving rise to the Bestfoods litigation are as follows. The offending
facility was a plant manufacturing a variety of synthetic organic materials near
Muskegon, Michigan, originally owned by Ott Chemical Company (Ott I). Hazardous
waste was disposed of at the facility by dumping it into the soil, resulting in polluted soil
and groundwater.21
After a corporate reorganization where the Corn Products Company (CPC)22
incorporated a subsidiary to purchase the assets of Ott I, the new company (Ott II)
continued to pollute the area as its chemical manufacturing proceeded.23 Although CPC
had retained Ott I’s management as the board of directors of the new company, several of
Ott II’s directors held positions at CPC simultaneously. After being sold to a company
that subsequently went bankrupt, the site was investigated by the Michigan Department
of Natural Resources (MDNR), which discovered that numerous leaking and exploding
drums had contaminated the soil and water with hazardous chemicals.24
MDNR then oversaw the transfer of the facility from the bankrupt company to
Cardova Chemical Company (Cardova). In exchange for indemnity, Cardova agreed to
clean up the site and help MDNR with funding the clean-up.25 In 1989, after clean-up
intervention by the Environmental Protection Agency (EPA), which was estimated to cost
tens of millions of dollars, the federal government brought suit under Section 107(a)(2) of
CERCLA to recover these amounts.26

After a flurry of cross and counter claims, the district court consolidated the cases
for a three-phase trial. The trial never made it past the first phase—liability. Defendants
stipulated that the Muskegon site was a facility for purposes of CERCLA and that the
government had incurred reasonable costs. Thus the 15-day bench trial focused on
whether defendants had owned or operated the facility within the meaning of CERCLA §
107(a)(2).27 The Supreme Court granted certiorari as to CPC’s
(the parent corporation’s) liability.28
II. CERCLA: CREATION, PURPOSE AND SCOPE
The statute at the heart of the controversy addressed in Bestfoods is the
Comprehensive Environmental Response, Compensation and Liability Act of 1980
(CERCLA).29 Congress enacted CERCLA “to address the increasing environmental
and health problems associated with inactive hazardous waste sites”30 and to “provide for
liability, compensation, cleanup, and emergency response for hazardous substances
released into the environment.”31 The impetus for this legislation was the well-publicized
disasters at Love Canal32 and Valley of the Drums.33 Three competing bills34 were
merged and finally passed by the House with little debate.35 CERCLA was signed into
law by President Jimmy Carter on December 11, 1980.36
Congress intended the statute to have a wide scope,37 as evidenced by its two
essential purposes.38 First, Congress intended to give the federal government the tools
necessary to respond swiftly and effectively to pollution caused by hazardous waste
sites.39 Second, Congress intended that the cost and responsibility for remedying
hazardous sites fall on those creating the pollution.40 The second purpose is evinced by
the creation of a private right of action against responsible parties.41
This private right of action permits EPA-named defendants to enjoin other
potentially responsible parties.42 In enacting CERCLA, Congress set out four groups of
potentially responsible parties, all of whom could be held liable regardless of intent.43
Through this scheme of liability Congress envisioned a system that would permit the
EPA to recoup its costs from a source of funds other than the taxpayers. It was Congress’
intent that CERCLA be construed liberally to accomplish these goals.44
The four groups of potentially responsible parties as defined in CERCLA are: (1)
the current owner and operator of a facility; (2) any person who at the time of disposal of
any hazardous substance owned or operated any facility at which such hazardous
substances were disposed; (3) any person who arranged for disposal or treatment, or
arranged with a transporter for transport for disposal or treatment of hazardous substances
at any facility; and (4) any person who accepts or accepted any hazardous substances for
transport.45 The term “person” is defined in CERCLA to include corporations and other
business organizations,46 and the term “facility” enjoys a broad and detailed definition as
well.47
The terms “owner and operator,” however, are not defined in the statute48 and the
courts have been left to wrestle with their meaning.49 The courts have decided that
although the statute provides that a current owner and operator is a potentially
responsible party, it is appropriate to hold owners or operators liable.50 The more elusive
question has concerned the ambiguity presented when the polluting entity is a
corporation. The corporation, as the offending facility is liable, but are its shareholders

also liable as owners and operators under the language of the statute? The next Part
explores the corporate law concepts at stake in this controversy. Part III then follows
with an analysis of how Bestfoods attempts to resolve this issue.
II. CORPORATE LAW
A. Entity Theory and Limited Liability
Implicit in the Bestfoods opinion is respect for the corporate law fiction that the
corporation is a distinct entity in and of itself. Entity law, since the time of the
American Revolution, was based on English corporation law, which in turn drew its
origins from ecclesiastical and public corporations that reflected concepts derived from
Roman law.51 Entity law embodies the notion that the corporation is a legal entity,
separate from those who own its shares, that has the capacity to sue and to be sued, as
well as to hold and transfer property, and to have a term of existence.52 “Although
recognition of the separate legal personality of the corporation—separate from that of the
shareholders—goes back centuries, there has been intensive controversy on the
jurisprudential level as to the exact nature of the corporation as a legal institution.”53
In the United States the status of corporation was granted initially by the state
legislature in the form of a special charter.54 All of the early business corporation
charters were granted for activities of some community interest—supplying transport,
water, insurance, or banking facilities.55 The concept of the corporation as an entity
granted certain powers by the sovereign is reflected in Chief Justice Marshall’s comments
on the corporation: “A corporation is an artificial being, invisible, intangible, and
existing only in contemplation of law. Being the mere creature of law, it possesses only
those properties which the charter of its creation confers upon it, either expressly, or as
incidental to its very existence.”56 The sovereign could grant limited liability through the
corporate charter, but often no mention of liability was made.
Although the corporation was accepted as a legal entity separate from its
shareholders, limited liability for the shareholders did not naturally and immediately
follow.57 It was not uncommon for state issued corporate charters to impose full direct
liability on shareholders for corporate debts.58 Some early statutes, such as those in
Massachusetts, expressly imposed unlimited liability on shareholders.59 Through the
mid-nineteenth century, considerable liability to third party claimants was explicitly
imposed on shareholders statutorily. 60 Additionally, some insurance and bank charters
typically provided for double liability61 and occasionally triple liability was assessed for
payment of corporate obligations.62
Outside of the specific language in charters and
statutes assessing direct liability, judicial interpretation in the early nineteenth century
“made clear that a corporation charter conferred limited liability by implication in the
absence of clear provision to the contrary.”63 Corporate charters for companies with
public functions, such as canal, bridge, water, and turnpike companies typically provided
for limited liability.64 Eventually a boom in the manufacturing industry spurred investors
to seek manufacturing charters.65 As the manufacturing industry continued to grow, so
too did the political and economic power of the industrialists, who lobbied for the
extension of limited liability to manufacturing companies.66 From 1816-1830, New
Hampshire, Connecticut, Maine, and Massachusetts adopted limited liability statutes for

manufacturing corporations.67 Thus, judges as early as 1816 held that “personal liability
of a stockholder is inconsistent with the nature of a body corporate;”68 an 1816 New
Hampshire statute granted manufacturing corporations limited liability; and by 1832
scholars took the absence of direct shareholder liability for granted.69 “[I]t became
generally accepted that no assessment could be made on shareholders unless expressly
authorized by charter, contract, or statute.”70
Limited liability thus emerged in the first quarter of the nineteenth century and
was largely accepted by 1840, “long after the acceptance of the entity concept, but not as
a necessary consequence.”71 Many reasons for the change to limited liability have been
advanced.72 Limited liability offered the small-scale entrepreneur and the average person
the opportunity to enter the business market or invest.73 Some scholars have argued that
the need for industrial growth fueled the state legislatures to change to limited liability.74
As limited liability became the norm, the corporate entity was still evolving.
When limited liability was established, “corporations could not acquire and hold shares
of other corporations, unless expressly authorized to do so by statute or charter.”75 As
Justice Brandeis once noted: “The power to hold stock in other corporations was not
conferred or implied. The holding company was impossible.”76 By the end of the
nineteenth century, however, states began amending their corporate statutes to grant
corporations the authority to purchase shares of other corporations.77 However, the
change in the structure of corporations was not met with a change in the doctrine of
limited liability. Some scholars question the implications of this practice and the
continued validity of limited liability.78
Today, it is a “bedrock principle”79 of American corporate law that a
shareholder’s liability is limited to the amount of her investment in the enterprise.80 This
concept of limited liability follows from the general rule that a “corporation and its
stockholders are generally to be treated as separate entities.”81 Thus, creditors are
entitled to look to the corporation in order to satisfy their claims, but usually will not be
allowed to recover from shareholders.82 Limited liability, then, is a legal doctrine that is
separate and distinct from entity law.”83
B. Exception to Limited Liability: Veil Piercing
As the doctrine of limited liability emerged in corporate law, so did concerns
about its abuse. In an effort to curb these abuses, the courts found it necessary to carve
out exceptions to the doctrine and under special circumstances hold the shareholders
liable for actions taken in the name of the corporations they owned. One such exception
to this doctrine is commonly known as “piercing the corporate veil.” Veil-piercing is,
unfortunately, the most litigated issue in corporate law.84 It still remains as Justice
Cardozo described it nearly 75 years ago—“enveloped in the mists of metaphor.”85 More
recently, it has been described as “irreconcilable and not entirely comprehensible,”86 and
“defy[ing] any attempt at rational explanation.”87 This Part attempts to summarize the
law and its most salient ambiguity.
Piercing the veil is a suspension of the fundamental corporate law rule of limited
liability.88 That is, where ordinarily the shareholders are not liable for torts committed by
the corporation, when courts find facts sufficient to “pierce the corporate veil,”
shareholders may be held liable. This doctrine only applies when specific, unusual

circumstances require that the veil be pierced and that the corporate form be
disregarded.89 Facts traditionally considered in veil-piercing cases include: a defendant’s
failure to maintain adequate corporate records or comply with corporate formalities,
commingling of funds, undercapitalization, and treating corporate assets as if they were
the defendant’s own. 90 These facts are said to describe either a unity of interest and
ownership such that the separate personalities of corporation and individual no longer
exist or a situation in which the adherence to the fiction of separate corporate existence
would sanction a fraud or promote injustice.91
The boundaries of the veil-piercing exception to limited liability are narrow and
the fundamental rule of limited liability receives a broad reading, but it is unclear how
these boundaries are defined.92 Courts inquire into such fuzzy realms as injustice, fraud,
and public convenience that demand nothing more than equitable consideration.93
Balancing the equities is by definition somewhat ad hoc. Despite the unrefined practice
of piercing the veil, the theory behind limited liability is fairly clear and it appears that
veil-piercing is no more than a method of excluding cases that do not qualify for the
general justification proffered for unlimited liability.
The standard theory against limited liability is that it gives rise to serious
inefficiencies because enterprises are not forced to internalize the costs of their
operations. This regime provides an incentive to take risks that are economically undue,
but it has been accepted that this is what it takes to spur capital financing.94 Given this
justification, a generous regime of limited liability is not appropriate for purposes such as
fraud.
C. Other Sources of Liability – Direct Liability for Own Actions
1. Tort
Another source of liability, arising in the context of corporations as well as other
contexts, concerns direct liability for one’s own actions. In tort law, the concepts arise
from negligence as well as intentional wrongdoings. Tort liability attaches liability
directly to an actor.95 In tort liability cases the existence of a corporation is ignored and
courts inquire solely into the acts (or omissions) of a director or officer, or, generally, of
any accused tortfeasor. As Judge Posner put it in a recent director/officer tort liability
case:
If an individual is hit by a negligently operated train, the railroad is liable…had
the president been driving the train when it hit the plaintiff, or had [he] been
sitting beside the driver and ordered him to…he would be jointly liable with the
railroad.96
The distinction between suspending the corporate defense of limited liability in
veil-piercing cases and merely looking to an individual’s actions, regardless of her
relationship with a corporate entity, is often muddled97 despite the fact that it is critical to
proper liability analysis. This is to say that limited liability cannot be raised as a proper
defense to a direct tort liability suit.
In the corporate context, and under traditional notions of tort liability, officers and
directors are held liable for their own torts.98 The general rule is that corporate officers
are personally liable for those torts which they personally commit, or which they inspire

or participate in, even if performed in the name of a fictional entity. Tort laws include
liability for nonfeasance in cases where there is a duty to act.99 Acts of omission may be
considered as wrongful as acts of commission.100
Furthermore, several state codes hold members of limited liability partnerships
(LLPs) and limited liability companies (LLCs) liable for torts of which they had notice.101
To attach liability to an officer of a corporation he must have engaged in such a breach of
duty as contributed to, or helped to bring about, the injury. In a LLP, partners are not
liable for debts or obligations of the partnership arising from errors, omissions,
negligence, incompetence, or malfeasance committed by another partner unless they were
supervising such partner.102 The general rule in the case of LLCs and LLPs is that
members or partners are not liable for the liabilities of the organization or its members
unless they commit a tort or those over whom they had supervisory responsibility commit
a tort. Thus, liability is not limited to tortious acts that he actually and physically
commits. Instead it extends to tortious acts which he brings about.103
Moreover, agency rules applied to these traditional notions of tort liability attach
liability to anyone who appoints, supervises or cooperates with a tortfeasor. Finally, the
idea of corporate duties creates an expectation of supervision and involvement in
corporate affairs, which if not met may result in liability.104
Close corporations are much like partnerships, LLCs and LLPs,105 and similarly
different from public corporations when it comes to limited liability defenses. With the
investor privy to and part of the decision making, liability will be imposed for their tort
irrespective of the investor status bearing a shield of limited liability. It is well
established that even where these torts are committed for the benefit of the corporation,
individual liability is not excused.106
2. Fiduciary Duties of Directors and Officers
Under traditional fiduciary analysis corporate managers owe two general duties to
the corporation and its shareholders: a duty of loyalty and a duty of care.107 The duty of
care addresses the attentiveness and diligence with which managers, both officers and
directors, are required to perform their jobs.108 Moreover, this duty includes the
affirmative duty to know the business of the corporation,109 as well as the duty to gather
all reasonably available information before making a corporate decision.110 In general, a
director or officer has the duty to discharge her duties in good faith, with the care an
ordinarily prudent person in a like position would exercise, and in a manner she
reasonably believes to be in the best interests of the corporation. 111 In a typical close
corporation, all of the stockholders participate in the management, direction, and
operation of the corporation. 112 Because of the intermingling of interests, a “close
corporation is one in which management and ownership are substantially identical to the
extent that it is unrealistic to believe that the judgment of the directors will be
independent of that of the stockholders.”113 In a close corporation then it is reasonable to
expect the owner and director to understand and supervise the operation of the
corporation114 and in fact operate the corporation. Additionally, a managing officer of a
corporation with control over the operation of the business is personally responsible for
the acts of subordinates done in the normal course of business.115

A breach of the duty of care can arise under two separate theories. First, liability
may result from an actual decisions rendered by the board of directors or officers that led
to a corporate loss “because that decision was ill advised or negligent.”116 This class of
active decisions is generally protected by the business judgment rule117 assuming that the
decision process was not irrational or applied in bad-faith.118 Second, liability for a
corporate loss may be premised on an unconsidered failure of the directors or officers to
act in a “circumstance in which due attention would arguably have prevented the loss.”119
This type of corporate omission is not generally protected by the business judgment
rule.120
3. Direct Statutory Liability
Another source of liability that affects corporate actors concerns direct liability as
stated under particular statutes. For example, as Justice Cardozo stated, a surrender of
the principle of limited liability would be made “when the sacrifice is essential to the end
that some accepted public policy may be defended or upheld.”121 Where such a policy is
expressed as federal law, it will not be defeated by state corporate law. 122
Exceptions of this sort occur in such notable contexts as the Financial Institutions
Reform Recovery and Enforcement Act (FIRREA),123 the Employee Retirement Income
and Security Act (ERISA),124 the Communications Act of 1934,125 the regulation of
pipelines,126 as well as CERCLA. 127 The next Part discusses direct statutory liability
under CERCLA as interpreted by Bestfoods.
IV. BESTFOODS: OUTCOME AND AFTERMATH
A. The Decision
Bestfoods came before the United States Supreme Court because of a split in the
Circuit Courts of Appeals regarding how to analyze a parent corporation’s potential
liability as an owner or operator under CERCLA for the violations of its subsidiary.128
The confusion in the circuits was grounded in a failure of some courts to distinguish
between a parent corporation’s control of a subsidiary and control of a subsidiary’s
facility.129 This failure to distinguish often manifested in the application of an “actual
control” test,130 which instead of asking whether the parent had operated the subsidiary’s
facility, focused on the general relationship between the affiliated corporations. As the
court put it: “The well-taken objection to the actual control test, however, is its fusion of
direct and indirect liability; the test is administered by asking a question about the
relationship between the two corporations (an issue going to indirect liability) instead of a
question about the parent’s interaction with the subsidiary’s facility (the source of any
direct liability). If, however, direct liability for the parent’s operation of the facility is to
be kept distinct from derivative liability for the subsidiary’s own operation, the focus of
the enquiry must necessarily be different under the two tests.”131
In Bestfoods, the Supreme Court addressed the question of when a parent may be
held liable for the clean-up costs of its subsidiary’s polluting facility. It held that liability
may attach indirectly, pursuant to the principles of corporate law in circumstances where
the corporate veil should be pierced, or it may attach directly under the statute.132 In the

case of CERCLA, direct liability attaches where an individual or corporation is deemed
the owner or operator of an offending site.133
The lower court in Bestfoods had applied the actual control of the subsidiary test
and found the defendant parent corporation liable because the parent corporation held
100% ownership of the subsidiary owning the offending facility; the parent actively
participated in the subsidiary’s board of directors; and the parent had majority control
over the board.134 To assess direct operator liability, the Supreme Court, however,
directed the focus to the control exercised over the offending site rather than the
subsidiary.135 Therefore, in parent-subsidiary contexts, a mixing of officers between the
subsidiary and the parent, for example, is not an automatic trigger of parent liability;136
rather liability attaches to the parent when it actively participates in and exercises control
over the offending site. Specifically, the Court said that “under CERCLA, an operator is
simply someone who directs the workings of, manages, or conducts the affairs of a
facility. [Sharpening the] definition for purposes of CERCLA’s concern with
environmental contamination, on operator must manage, direct, or conduct operations
specifically related to pollution, that is, operations having to do with the leakage or
disposal of hazardous waste, or decisions about compliance with environmental
organizations.”137 Thus, regardless of what corporate law may say about a parent’s
liability for the acts of its subsidiary, when the parent is itself involved in behavior that
offends a federal statute, the parent will be liable for those acts.138
Conversely, the Court stated that “[n]othing in CERCLA purports to rewrite
the[e] well-settled rule [of corporate veil piercing]…CERCLA is thus like many another
congressional enactment in giving no indication that the entire corpus of state corporation
law is to be replaced simply because a plaintiff’s cause of action is based upon a federal
statute.”139 Indirect, or derivative, liability attaches only by means of piercing the
corporate veil in accordance with corporate law. 140 CERCLA does nothing to alter a veilpiercing analysis.
The ruling may thus be read even more simply: if a subsidiary offends CERCLA,
its parent may be liable pursuant to veil-piercing doctrine, but if a parent corporation
offends CERCLA, the fact that it did so at its subsidiary’s facility will not shield it from
the statutorily mandated liability.141 It is this issue that is at risk of being most confused
when applied in the context of a closely-held corporation. The next Part examines a few
cases that have attempted to interpret the directives of Bestfoods in this context.
B. Liability of Parent Corporations Post-Bestfoods
The rules for imposing liability under Bestfoods dictate that the subsidiary alone
will generally be held liable, unless: (1) the parent corporation operates the facility in the
stead of its subsidiary or alongside the subsidiary in some sort of a joint venture; (2) dual
officers or directors depart so far from the norms of parental influence exercised through
dual office-holding as to serve the parent, even when ostensibly acting on behalf of the
subsidiary in operating the facility; and (3) an agent of the parent with no hat to wear but
the parent’s hat might manage or direct activities at the facility.142
Considering the three scenarios outlined by the Court in light of the scope it
placed on the term operate,143 it is clear that liability attaches to a parent corporation
when it begins exercising discretion over the activities of the facility. Thus, the Court

said “[a]ctivities that involve the facility but which are consistent with the parent’s
investor status, such as monitoring of the subsidiary’s performance, supervision of the
subsidiary’s finance and capital budget decisions, and articulation of general policies and
procedures, should not give rise to direct liability…[rather t]he critical question is
whether, in degree and detail, actions directed to the facility by an agent of the parent
alone are eccentric under accepted norms of parental oversight of a subsidiary’s
facility.”144 In the case of Bestfoods this reasoning led the Court to suggest an inquiry on
remand into the behavior of a parent’s agent who dealt with the facility’s toxic risk
emanation.145 In short, any time a parent corporation engages in activities at a facility
beyond those that are consistent with its status as a shareholder, there exist potential
grounds for direct liability. A recent U.S. District Court case is illustrative.
In Olin Corp. v. Fissons PLC,146 the district court denied the defendant’s motion
for summary judgment because the evidence was sufficient to show that: (1) the parent
corporation intended to control the subsidiary facility’s operation; and (2) the manager of
the facility reported to the president of the subsidiary who was hired and directly paid by
the parent. The court found it a reasonable inference that the president supervised and
directed the facility’s manager, a finding sufficient to subject the parent corporation to
liability. Therefore, just as a parent corporation may be held liable when it engages in
activities at a facility that are beyond those that are consistent with its status as a
shareholder, a sole or controlling shareholder who is also an officer or director should be
held directly liable as such for any statutory violations committed when activities she
engaged in were beyond those consistent with her status as a shareholder.
V. BESTFOODS APPLIED TO INDIVIDUALLY-OWNED, CLOSELYHELD CORPORATIONS
A. Actions Evidencing Control of the Facility
As stated above, it is apparent that by inquiring into the behavior of the parent
corporation, not into the relationship between the parent and its subsidiary, the analysis
endorsed by the Bestfoods opinion neither alters corporate veil-piercing doctrine, nor
breaks from traditional notions of direct liability. Therefore a similar inquiry in the
context of a closely-held corporation, where the defendant may be the sole shareholder
and chief officer, ought to yield a result likewise consistent with corporate law doctrine
notions of direct liability. It follows then that an individual who is a sole or controlling
shareholder and chief officer and/or director of a closely-held corporation ought not
escape liability for his actions that incurred CERCLA liability merely because she was
acting pursuant to her relationship with the company.147
For example, in Carter-Jones Lumber Co. v. Dixie Distributing Co.,148 a postBestfoods decision, the Sixth Circuit Court of Appeals found Harry Denune, president,
chief executive officer, and the only shareholder of a company that owned a waste
disposal operation, liable for CERCLA damages as an arranger of disposable waste.149
The court found him “liable in his own right due to his intimate participation in the
arrangement for disposal.”150 The court went on to say that “[h]e may not hide behind his
officer or employee status in Dixie to claim that because he took all actions on behalf of
the company he cannot be personally liable.”151 The court correctly applied the Bestfoods

analysis in that it was not distracted by Denune’s relationship to his company and kept its
focus on his direct involvement in the offending activity.
Although this decision involves arranger, rather than operator liability, it
illustrates the particular nature of liability analysis put forth by the Bestfoods Court. And
just as the application of this analysis is consistent with notions of limited liability in the
parent corporation context, it is consistent with these notions in the closely-held
individually-owned corporation context as well.
B. Failure to Control the Facility
Although the statement of law in Carter was consistent with Bestfoods, its
application may be trickier in circumstances, unlike those in Carter, where the
controlling shareholder merely neglects environmental compliance, rather than actively
violates compliance standards. The question is whether, in these circumstances, failure to
control the pollution practices of a facility will be a valid defense to a CERCLA claim.
Bestfoods states that operator liability attaches where “they themselves actually
participate in the wrongful conduct prohibited by the Act…[that] an operator must
manage, direct, or conduct operations specifically related to pollution, that is, operations
having to do with the leakage or disposal of hazardous waste, or decisions about
compliance with environmental regulations.”152 The question becomes whether failure to
actively participate in the wrongful conduct (by merely ignoring it) or failure to manage,
direct, or conduct operations related to pollution (nobody was) excuses a corporate
official from CERCLA liability. Indeed, the Carter court that in all other aspects
properly applied the Bestfoods analysis, went on to say that “[t]he evidence in this case
supports the district court’s findings of fact, and those findings satisfy the Bestfoods
requirement that an officer by actively involved in the arrangements for disposal before
individual liability may be imposed.”153
Although CERCLA is not a model of legislative draftsmanship, and many of its
terms are ambiguous,154 the clear purpose behind the statute is to provide for the cleanup
of hazardous waste and to hold parties responsible for the pollution responsible for the
costs of cleanup. It is unlikely, therefore, that Congress intended to provide incentives
for relevant corporate actors to turn a blind eye toward environmental matters. Beyond
clinging to the fallacy of a distinction between malfeasance and nonfeasance in light of a
duty to act, to hold that neglect of environmental affairs relieves a 100% individual
shareholder -- who is actively involved in the corporation as an officer or director -- of
CERCLA liability, undermines Bestfoods, frustrates federal law, is inconsistent with
notions of director tort liability, and is thus inconsistent with traditional notions of limited
liability. On the other hand, a reading of Bestfoods to hold defendants wholly owning
corporations liable for corporate CERCLA violations in contexts where they are active in
corporate affairs as well as in control of how the facility is managed, will yield equitable
results consistent with traditional doctrine.
Indeed, recent cases hint to a judicial understanding that operate is not be read too
literally. In Unigard Ins. Co. v. Leven,155 for example, an insurance claim turned on
whether the defendant, owner, president, and sole-shareholder, could qualify as an
operator under CERCLA. Because the defendant had sworn in an earlier affidavit that he
“had no ‘operations or involvement’ at the [site]” the court found against him despite his

later claims that he did have control over all decision-making, which presumably would
have qualified him for operator status and given him his desired insurance claim.156
Although the court did not need to decide what level of involvement is necessary to be
deemed an operator for CERCLA purposes, it insinuated that control over decisionmaking, a power inherent in chief officers who are also sole-shareholders, would be
sufficient.157
Similarly, in Browning-Ferris v. Ter Maat,158 the court stated that even if the
defendant “supervised the day-to-day operations of the [site]…he would be deemed the
operator, jointly with his companies, of the site itself.”159 Because the defendant had
allegedly negotiated waste-dumping contracts, the court held that he could be found
liable pending such a trial court finding, although he may have been held potentially
liable had he not negotiated the contract but left that duty unattended.
In Carter-Jones v. Dixie Distributing Co.,160 the defendant was found directly
liable because he could not show that any other Dixie employee had responsibility for
waste disposal practices. That is, he had left that job undesignated and was accordingly,
as CEO, president, and sole-shareholder, deemed to have been responsible for the
liability causing practices. However, the defendant had also represented his company in
the purchase and sale of the offending materials, so it cannot be said with certainty that
the court did not also rely on these acts as well as his general duty to effect proper waste
disposal practices in assessing liability.
Again, in Norfolk Southern Ry. Co. v. Gee,161 the court found the plaintiff’s
allegations of defendant exercising direction over the facility’s activities was “sufficient
to meet the lenient dismissal standard and specific guidelines set forth in Bestfoods.”162
The allegations specifically stated that the defendant “had knowledge of the disposal of
hazardous substances at the site and did nothing about it, though he had the authority to
prevent or abate damages…[and that] Defendant Gee personally inspected and
participated in directing and supervising the labor force of the facility.”163 Because this
case involved a motion to dismiss, it again remains uncertain as to what actual behavior
or lack of behavior may induce the court to attach direct liability. However, if one were
to follow traditional tort liability doctrine a showing of “personal knowledge, direct
supervision, or active participation”164 would satisfy the requirement.
Although many of the post-Bestfoods decisions seem to at least be on the right
path, none have explicitly dealt with the problem of how to determine operator liability in
omission cases, i.e., where the controlling shareholder acting as a director or officer
neglects compliance with environmental standards. The problem is that Bestfoods’
characterization of operator liability relies on active language that might seem
inconsistent with liability based on an omission.165 This language could, at first
impression, be cursorily applied to prevent liability from ever attaching in omission
cases. Thus regardless of how egregious the corporate nonfeasance, if this overly literal
reading is used, the only way to attach liability to such a controlling shareholder is
indirectly through piercing the corporate veil. This, however, is one of the notions that
Bestfoods expressly overturned.166 A proper application of Bestfoods should avoid this
result.
On the other hand, shareholder liability should not be based on a mere capacity or
authority to control the subsidiary.167 The Bestfoods court was also careful to base

liability on the defendant’s own acts in relation to the polluting facility rather than on the
relationship between the shareholder and the polluting corporation.168
C. A Proposal
The concern that has not yet been adequately addressed by the courts is the
potential for Bestfoods to be misconstrued as encouraging corporate shareholders, who
are active in corporate affairs at high levels within the corporation, to turn a blind eye
toward environmental matters. The activities of the individual shareholder and her
relationship to the management of the facility need to be closely examined.
In contrast to an “ability to control the subsidiary” test, this Article proposes that,
in the context of individually-owned closely-held corporations, where the owner is active
in corporate affairs, the courts consider both the activities of the owner with respect to
environmental matters, as well as whether the individual failed to act in situations where
he would have reasonably been expected to act. In determining whether an individual
should have been reasonably expected to address environmental affairs, the courts should
consider whether the individual: (1) either knew or should have known of pollution
abatement practices or lack thereof; or (2) effectively controlled how the facility was
managed. Thus, if the individual shareholder, due to his or her job responsibilities
within the corporation either knew or should have known that pollution abatement was
not being addressed, she could be held liable based on her knowledge and failure to act
vis-à-vis the offending facility. In addition, if the shareholder, due to her roles within the
corporation, was responsible for how the facility was managed, but did not address
environmental concerns in that management structure, the individual could also then be
held liable. It would be the shareholder’s failure in her activities as a manager as related
to the offending facility that would determine liability, not merely her status or
relationship with the subsidiary. This test would avoid providing an incentive for
individuals wishing to conduct businesses involved in hazardous waste production from
neglecting to properly address the issue of cleanup when operating in the corporate form,
yet respect the concerns articulated by Bestfoods in not holding shareholders
automatically liable for corporate violations based merely on their status as such.
Moreover, this test is nothing more than application of traditional corporate and tort law
principles to the environmental context.169 The next Part considers this test in the case of
Donahey v. Livingstone.170
1. The Facts of Donahey v. Livingstone171
Donahey v. Livingstone172 represents an opportunity to apply the Bestfoods
holding to the owner and operator of an individually-owned, closely-held corporation,
and consequently clarify the muddling of direct and indirect liability for operators of
closely-held corporations. The case centers on a dispute concerning the division of cleanup costs for an industrial site in Marysville, Michigan.173
On October 31, 1962, Helen Bogle acquired title to the St. Clair site and on the
same day entered into a ten-year lease with the St. Clair Rubber Company. 174 The lease
was renewed for a second ten-year term upon its expiration in 1972.175 The District
Court found that St. Clair’s manufacturing process produced a compound that was

cleaned off of the machinery with a solvent, which in turn produced a “sludge” that was
drained off into 55-gallon drums.176 The St. Clair employees typically transported
between 12 to 20 drums of the sludge from the plant to the property every six months for
disposal. 177 After allowing the sludge to drain for approximately one week, the
employees returned to burn the sludge.178 The practice of dumping and burning stopped
sometime in the 1970s at the urging of the city of Marysville.179
Throughout this time period, Bogle’s brother, Seabourn S. Livingstone, was 100%
owner of St. Clair, chairman of the board, and treasurer.180 Livingstone did not actively,
personally participate in the waste disposal practices of St. Clair.181 “The testimony at
trial clearly indicated that Livingstone personally participated in only the financial
aspects of St. Clair’s operations, and that the day to day affairs, including waste disposal
practices, were handled by managers and supervisors who did not need approval from
Livingstone to execute their duties.”182 The court acknowledged that Livingstone had the
authority and ability to control St. Clair’s waste disposal practices.183 However, rather
than exercise this authority he delegated it to others.184
In 1981, Richard Donahey agreed to purchase the property, only after negotiating
an agreement with St. Clair, in which St. Clair agreed to restore the property to an
environmentally satisfactory condition.185 St. Clair also agreed to indemnify Donahey for
costs resulting from any dumping on the part of the company. However, St. Clair
subsequently dissolved and ceased to exist as a corporation. 186 In 1982, Donahey
purchased the property and in 1986 Donahey was informed by the Michigan Department
of Natural Resources to undertake an environmental evaluation of the property. 187 The
investigation revealed an extensive amount of pollution that would cost in excess of one
million dollars to clean up.188 Donahey sought contribution for the clean-up costs from
Bogle, who consequently filed a crossclaim against her brother Livingstone.189
The district court initially found that “Seabourn Livingstone was not a
responsible party as defined by CERCLA because he took no active role in St. Clair’s
environmental activities.”190 On appeal in 1993 the Sixth Circuit reasoned that, as a
matter of law, Livingstone was a responsible party because the “evidence clearly
established that Livingstone had the authority to prevent the contamination of the
property by his corporation.”191 After granting certiorari, the Supreme Court vacated the
judgment, and on remand in 1997 the Sixth Circuit found that Livingstone would not be
subject to operator liability for the environmental harm done by the corporation unless
the elements necessary to pierce the corporate veil were present.192 However, this is the
same issue on which the Bestfoods’ court overturned the lower court’s decision in
Cordova.193 Thus the Sixth Circuit’s 1997 decision in the Donahey case was likewise
vacated and is currently on remand, to determine the operator liability issue regarding
Seabourn Livingstone.194
2. The Standard for Individually-Owned Closely-Held Corporations
The majority opinion in the Sixth Circuit’s 1997 decision held that Livingstone
would not be liable for his actions unless the corporate veil could be pierced.195 The
court based this opinion on Cordova,196 in which the court held that “where a parent
corporation is sought to be held liable as an operator…based upon the extent of its
control of its subsidiary which owns the facility, the parent will be liable only when the

requirements necessary to pierce the corporate veil are met.”197 In Donahey, the court
reasoned that the veil-piercing standard should apply because “stockholders, like parent
corporations are shielded from the liability unless requirements to pierce the veil are
satisfied.”198 The court further ventured that “[g]iven the similar treatment accorded to
parent corporations and stockholders with respect to vicarious liability, it is clear to us
that the standard articulated in Cordova before operator liability can attach should be
extended to stockholders of a corporation. We therefore hold that a stockholder is not
liable as an operator as defined by § 107(a)(2) of CERCLA unless circumstances justify
piercing the corporate veil.”199
The error of the majority opinion lies in its failure to consider the actions of
Livingstone, not only as a shareholder, but as a director and officer of the closely-held
corporation. 200 The holding of the Court of Appeals is a simple tautology: a stockholder
is never liable unless the circumstances justify piercing the corporate veil, and when
elements suggest piercing the corporate veil, the stockholder will be held liable.
This holding further frustrates the purpose and policy behind CERCLA of making
the polluter pay and does not correctly analyze the liability of those involved in the
operation of closely-held corporations. The author of the dissenting opinion in Donahey,
Judge Martin, pointed out the majority’s failure to follow congressional intent and
understood the implications for future polluters.
I write again to register my continuing unhappiness that the majority has
turned a blind eye to congressional intent. The en banc majority merely
compounds the error of Cordova and pushes responsibility for
environmental liability onto the wrong parties. The majority opinion not
only creates new law but also offers novel opportunities for the savvy
polluter. Therefore I dissent on this issue.
The majority opinion relieves defendant Seabourn Livingstone of
CERCLA responsibility, but the larger problem is the blueprint it provides
for future environmental malfeasors. Facility owners and operators are
liable for pollution under 42 U.S.C. § 9607 (a)(1) and (2), but the ruling of
the en banc majority provides the savvy polluter with a way to avoid that
liability. The savvy polluter can form a closely held corporation of which
he holds 100 percent of the shares. He can play an active role in the
company but follow a “don’t ask, don’t tell” policy regarding the disposal
of environmental toxins. This savvy polluter, although he manages the
company and owns all the shares, nonetheless will not be considered an
“owner” or “operator” under the majority’s reading of CERCLA. The only
way to reach the savvy polluter is to pierce the corporate veil and hold him
derivatively liable. Of course, the hypothetical polluter posited herein is
savvy enough to realize that in some states it is easier to pierce the veil
than it is in others. He therefore will incorporate where he has the greatest
protection. In Michigan, for instance, the savvy polluter will be protected
from veil piercing unless it can be shown that he engaged in fraud—a
difficult evidentiary standard to meet. In this way, the en banc majority
opinion short-circuits CERCLA.201

The majority’s opinion will likely fail to deter future polluters, and thus frustrate the
purpose of CERCLA.
The dissent classifies Livingstone as an operator,202 and then concludes that since
“he had the ability to control waste disposal, it need not be shown that Livingstone
actually was involved in the disposal.”203 The dissent argues that the inquiry should
focus on whether the individual “could have prevented the hazardous waste discharge at
issue.”204 Judge Martin concludes that Livingstone could have prevented the pollution,
and should thus be held liable.205 Although the dissent has the right intuition as to the
result, this test, in and of itself, probably does not pass muster under Bestfoods. Almost
any member of high-level management could in some sense have prevented the pollution,
and Bestfoods was quite clear that operator liability is not to be based on status alone. 206
The dissent, however, limits liability “specifically to sole shareholders who are active in
the corporation.”207 This caveat is helpful, yet Bestfoods likely still requires something
more than considering whether an active, 100% shareholder could have prevented the
pollution.
The important question in Donahey, is whether Livingstone was an operator in
St. Clair’s waste removal process for the purposes of CERCLA liability. The Bestfoods
Court prescribed that “the verb ‘to operate’…obviously mean[s] something more than the
mere mechanical activation of the pumps and valves, and must be read to contemplate
‘operation’ as including the exercise of discretion over the facility’s activities.”208 The
imposition of operator liability was further elaborated on by a recent district court
opinion: “Bestfoods also makes clear that the imposition of operator liability does not
require a finding that the parent directly participated in the day-to-day activities of the
hazardous waste facility. Bestfoods recognizes that operator liability may be imposed
when the parent controls the manner in which a subsidiary manages the facility.”209
Yet, applying the proposal outlined in Part V.C. above, Livingstone could still be
held liable as an active director or officer who: (1) either knew or should have known of
the failure of the facility to dispose of hazardous waste; or (2) effectively controlled the
manner in which the facility was managed.210 Here, Livingstone was under an obligation
to know about the transactions of the corporation due to his dual roles as chairman of the
board and treasurer. Livingstone, under the guise of St. Clair, leased the property from
his sister for a twenty-year period. As treasurer, Livingstone was in control of the
corporate books and records.211 As treasurer, he would be on notice that corporate
moneys were not being directed to cleanup activities. Additionally, as chairman of the
board, Livingstone would have known of the production process employed by St. Clair
and of the waste generated by such production methods. Livingstone, as both chairman
of the board and treasure would be required to know the regulations regarding industrial
waste. That Livingstone did not actively decide to pollute should not be a defense in this
case, when as treasurer and chairman of the board, he is required to stay apprised of the
activities of the corporation.
Livingstone should be held liable as an operator because he was the operator of
the offending facility in the true sense of the word. Livingstone in his roles as chairman
and treasurer either knew or should have known of the pollution causing processes and
the failure of the company to spend funds on pollution abatement. Under these
circumstances, Livingstone’s failure to act on pollution control matters was in affect a
decision regarding operation of the facility. Thus his act of omission is the act that is

culpable. To exonerate Livingstone from CERCLA liability for failure to act when he
either knew or was obligated under corporate law to know of the environmental harms of
the facility, together with his ability to do something about it, would frustrate both the
purpose of CERCLA as well as the intent of Bestfoods.
VI. CONCLUSION
The Bestfoods decision clarified liability with respect to parent corporations for
the activities of their subsidiaries in a number of ways. First, it made clear that corporate
law doctrine is to be left in tact, and CERCLA liability may attach under circumstances
where it would be appropriate to pierce the corporate veil. Second, Bestfoods also
provided that parent corporations could be held liable for their subsidiaries’ CERCLA
violations if they actively participate in and exercise control over the offending site.
Mere status as parent of the subsidiary is not enough to impose CERCLA liability on the
parent corporation. In an attempt to clarify this definition, the court stated that an
“operator must manage, direct or conduct operations specifically related to the
pollution.”212
Unfortunately, there are still open questions left in the aftermath of the Bestfoods
decision. One such question concerns its applicability to individually-owned closely-held
corporations. The second concern involves the meaning of the Court’s test in requiring
that the operator be found to have managed, directed or conducted operations specifically
related to the pollution. In the case of corporations which are 100% individually owned,
with an owner serving multiple roles in the corporate hierarchy, it is important to keep in
mind the underlying objectives of both CERCLA and Bestfoods, as well as the duties
imposed upon corporate actors in both tort and corporation law when interpreting this
language.
Considering the above examples of how courts deal with exceptions to limited
liability in the context of closely-held corporations, it is clear that persons who exercise
control over the operation of a facility that incurs CERCLA liability ought to be held
personally liable for their contribution, irrespective of their relationship with the company
that owns the facility. Their liability ought not be based on their status in the corporation,
indeed the Supreme Court in Bestfoods has stated as much, but also should not be
dismissed based on their failure to act. Instead, liability should be premised on activities
giving rise to the environmental harm, which should include failure of a corporate official
to act when that individual either knows or is otherwise under a corporate or tort law duty
to know that the company is generating hazardous wastes. When that corporate
shareholder is a 100% owner of an offending subsidiary, as well as a director or officer,
as in the case of Donahey v. Livingstone, it defies imagination to suggest that a “hear no
evil, see no evil” defense should be successful. Instead analogies should be drawn to
either the corporate law duty of care where failure to act is not a defense in breach of care
cases, or to tort law where failure to act, including failure to supervise may result in
liability for the ensuing harm.
Thus, the resulting inquiry should be whether the corporate actor: (1) knew or
should have known of failure of the facility to dispose of hazardous waste; or (2)
effectively controlled the manner in which the facility was managed. This test fulfills the
requirements of Bestfoods in requiring a nexus between the individual’s responsibilities

vis-à-vis the facility and prevents promotion of a policy that would reward active
shareholders for turning a blind eye toward environmental harms.
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