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I. INTRODUCTION
The so-called “wine war” 1 is a very focused example of how people with economic, political, and personal interests can
change the law in the United States. The participants in this legal battle are, on one side: (1) owners of small wineries who want to
ship wine directly to the homes of consumers throughout the country, and (2) those consumers/oenophiles who do not have many
of those limited-production wines available at their local stores;2 and, on the other side, (3) wholesalers who control the distribution
of most alcoholic beverages in this country, and (4) state governments that are concerned with collecting taxes on alcoholic
beverages and with preventing underage drinking.3 The war, which is being waged in courts and legislatures, was precipitated by
the existence of state statutes that prohibit the shipment of wine from out-of-state producers directly to the homes of in-state
consumers 4 and by the recent proliferation of both interested consumers and small wineries throughout the nation.
State legislatures enacted the statutes after Prohibition when states instituted a three-tier system to keep control over the
sale, distribution, and consumption of all alcoholic beverages. The primary purpose of the system was to keep the liquor industry
out of the hands of organized criminals who had controlled liquor empires during Prohibition.5 Under the system, all liquor must go
from producer to distributor/wholesaler to retailer with each tier being regulated individually and no owner investing in more than
one tier. State legislatures concluded that by prohibiting “tied-house” arrangements, large alcoholic beverage businesses would
not be able to dominate local markets through vertical and horizontal integration, and they would be unable to use excessive
marketing techniques.6 The legislatures assumed that consumption of alcohol would decline absent aggressive marketing and
price-cutting.7 Thus, the three-tier system would promote orderly markets and temperance.
When wineries ship wine directly to consumers, they break down the three-tier system by eliminating the wholesaler and
the retailer; however, for most small wineries,8 as a practical matter, the overhead imposed by the three-tier system is too expensive.
Furthermore, small wineries generally cannot find wholesalers to carry their wines because there are not enough wholesalers to
service them all.9 By some estimates, the number of wholesalers has declined from a high of 20,000 to fewer than 400,10 with the top
ten wholesalers controlling more than half the market.11 At the same time, the number of wineries in the United States has grown
from under 400 to more than 2,100, about 2,000 of these, small, family-owned businesses that, in total, produce less than five
percent of United States wine.12 About twenty wineries make ninety percent of all the wine produced in this country.13
The most cost-effective way that a small winery has for selling its products is direct shipment to the residences of
consumers who have visited the winery or have read about it in wine publications or on the Internet.14 Every case sold directly to a
consumer is about twice as profitable as a case sold through the three-tier system. 15 From the consumers’ point of view, direct
shipment is also desirable because it is the only way they can have access to many of the wines produced by these small
vineyards. These two groups have gotten together to change the law in states that prohibit direct shipment. On the litigation front
they have challenged state statutes in eight states: Indiana,16 Texas,17 New York,18 Virginia,19 North Carolina,20 Michigan,21
Florida,22 and Washington.23
The primary basis for the lawsuits is the plaintiffs’ assertion that the statutes prohibiting the direct shipment of wine by
out-of-state producers into the state are unconstitutional because they violate the negative implication of the Commerce Clause.24
The position of the plaintiffs would probably seem intuitively correct to most consumers because they are so used to ordering
every kind of product (except alcohol) on the phone or online from sellers all over the country. It would seem that states could not
prohibit an out-of-state producer from sending a legal product into the state. Nevertheless, the defendants defend the right of
states to regulate alcoholic beverages in this manner because of rights conferred by Section 2 of the Twenty-First Amendment.
Many people remember that the Twenty-First Amendment repealed the Eighteenth Amendment,25 but they are unfamiliar with
Section 2 which says: “The transportation or importation into any state, territory, or possession of the United States for delivery or
use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited.”26 What Congress intended in this section
is not entirely clear; 27 however, the United States Supreme Court has indicated in recent cases that the Twenty-First Amendment
does not give the states unfettered power to regulate alcoholic beverages within their boundaries; that state liquor regulation is not
completely free of compliance with other federal interests and constitutional mandates.28 The Court has said
____________________________
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specifically that “the Twenty-First Amendment did not entirely remove state regulation of alcohol from the reach of the Commerce
Clause.”29

By 2001 there are significant changes taking place on the legal fronts of the wine war. One of the two cases 30 decided last
year that invalidated the state laws prohibiting direct shipment of wine, was overturned on appeal,31 and the United States Supreme
Court denied certiorari.32 In the second of those cases, the judge denied the plaintiffs’ motion for entry of a final judgment and
partially granted the state’s motion for reconsideration that had been pending for about a year.33 Other cases brought by
consumers and wineries challenging state law prohibitions are going forward in six other states.34
Ultimately perhaps more significant than the ongoing litigation are the many bills being offered in state legislatures to
change current laws to allow out-of-state wineries to ship directly to consumers.35 This paper will discuss the proposed legislation
after analyzing the one appellate case that has upheld a direct shipment prohibition and reviewing the status of the other pending
cases. The purpose of this paper is not to review the history of liquor regulation in this country or the relationship between the
Twenty-First Amendment and the Commerce Clause. Those issues have already been discussed by this author and others.36 The
purpose of this paper is to demonstrate the broad national interest in this subject and how that translates into legal changes. It
also discusses the reasons wholesalers and states give for prohibiting direct shipment and shows why the reasons are untenable
and poor disguises for economic protectionism. The paper concludes that the wine war should end with the demise of state
statutes that prohibit direct shipments from out of state, and that both courts and state legislatures should effect that demise.
II. INDIANA’S PROHIBITION OF DIRECT SHIPMENT UPHELD
At the end of 1999 the United States District Court for the Northern District of Indiana held that the Indiana statute making
it unlawful for out-of-staters, but not in-staters, to ship an alcoholic beverage directly to an Indiana residence was
unconstitutional.37 The plaintiffs were all Indiana wine collectors and included a professional wine critic.38 They asserted that the
statute hampered their wine collecting because many wines were not available in Indiana, and the critic claimed that the statute
hindered the practice of his profession.39 The judge concluded that the Indiana statute discriminated between in-state and out-ofstate sellers of alcoholic beverages and, thus, violated the Commerce Clause.40
The State of Indiana appealed the decision to the United States Court of Appeals for the Seventh Circuit.41 Judge
Easterbrook, writing for himself and one other judge (the third judge on the panel having recused himself),42 reversed the lower
court’s decision, reinstating the statute.43 The opinion is very limited in scope, does not thoroughly analyze the constitutional
issues, and demonstrates a lack of knowledge about the new wine industry. Therefore, it will probably have little impact on
pending cases in other jurisdictions. Nevertheless, strongly supporting state sovereignty over alcoholic beverage regulation, it
may presage the result if the issue ever comes before the United States Supreme Court.44
Judge Easterbrook concluded that the only reason the plaintiffs wanted to invalidate the Indiana statute was so that they
could continue avoiding Indiana taxes on wine shipped to them directly from out-of-state wineries.45 He insisted that there was no
discrimination against out-of-state wineries because all alcoholic beverages had to pass through Indiana’s three-tier system and,
therefore, all sellers were being treated alike.46 He completely ignored the fact that many of the wines the plaintiffs want to buy are
made by “family-farm” type wineries. Large California wineries may typically make 300,000 cases a year or more. A mid-size winery
makes about 50,000 cases a year. A small “family-farm” type winery, like Zahtila in Napa, for example, might make only one or two
thousand cases a year. There is no second-tier wholesaler that is going to want to, or be able to, distribute the thousands of wines
made by such small wineries.47 No wholesaler would put resources into efforts to sell those wines.48 They are typically sold to
visitors to the vineyard who taste, enjoy, and then want to ship a case home.49 They would also be sold to oenophiles who
particularly seek out these hard-to-find wines mentioned in wine publications and on Internet sites. Indiana third-tier retailers
would also not be selling these small-production wines because they would not have the shelf space to stock them all. The Indiana
statute thus, in effect, keeps these wines out of Indiana giving an advantage to Indiana wine retailers, wholesalers, and producers.
In his peculiar opinion, Judge Easterbrook concluded that the plaintiffs did not challenge another Indiana statute that
limits alcoholic-beverage-sales permits to Indiana citizens because the only result plaintiffs wanted was to continue buying wine
from out-of-state producers who did not have the permits required by Indiana law.50 His entire focus, in an opinion that is
unusually brief for one dealing with complicated constitutional issues, was on the difficulty the state has in enforcing its permit law
and collecting taxes from out-of-state shippers.51 He ruled for the state because in his view the only interest the consumers and
out-of-state vineyards have is in avoiding Indiana excise taxes.52
The essence of Judge Easterbrook’s constitutional jurisprudence explaining the relationship between the Twenty-First
Amendment and the Commerce Clause is suggested in the first sentence of his opinion: “This case pits the [T]wenty-[F]irst
[A]mendment, which appears in the Constitution, against the ‘dormant [C]ommerce [C]lause,’ which does not.”53 He made it clear
that the Twenty-First Amendment trumps the Commerce Clause, stating that the Amendment authorizes states to regulate alcohol
“in ways that it cannot control cheese.”54 Although the plaintiffs were outraged at this decision,55 and the United States Supreme
Court has specifically stated that the Twenty-First Amendment does not remove state regulation of alcoholic beverages from a
Commerce Clause compliance requirement,56 Judge Easterbrook’s opinion maintained that Section 2 of the Amendment “closes the
loophole left by the dormant [C]ommerce [C]lause . . . : direct shipments from out-of-state sellers to consumers that bypass state
regulatory (and tax) systems.”57 He acknowledged that the Supreme Court has held that imports cannot be allowed on
discriminatory terms, but got around that problem in Indiana by declaring that there was no discrimination in Indiana against out-

of-state wineries.58
As a practical matter, that declaration is patently silly. The opinion stated that all wine, no matter its origin, is treated
similarly because it all has to pass through Indiana’s three-tier system. As a matter of fact, however, whereas Indiana vintners too
small to be of interest to Indiana wholesalers can obtain an Indiana permit and ship directly to Indiana consumers, the challenged
statute prohibits out-of-state vintners from doing likewise. This would seem to be a clear case of economic discrimination.
The United States Supreme Court refused to hear the plaintiffs’ appeal of the Seventh Circuit decision.59 It is interesting
that people on both sides of the issue were pleased with the Court’s denial. The Executive Vice President and Chief Executive
Officer of the Wine & Spirits Wholesalers of America, Inc. expressed in a press release her pleasure that the Court “upheld
Indiana’s laws prohibiting direct shipping”60 although the Court did no such thing. On the other side, the Wine Institute and the
Coalition for Free Trade were also pleased by the Court’s refusal to hear the Indiana case.61 The industry thought this case was
too narrow because the plaintiffs were all consumers.62 The industry views the New York and Virginia cases, for example, as
stronger because the plaintiffs include out-of-state wineries as well as in-state consumers.63 The Coalition for Free Trade filed a
brief asking the Supreme Court to deny the certiorari request because the case contained nothing about the economic injury to the
wine industry caused by Indiana’s prohibition on direct shipping.64
Judge Easterbrook’s opinion suggests that he was determined to find the Indiana statute constitutional because of his
conviction that the plaintiffs’ only interest was in returning to a system where they could flout Indiana law and avoid paying tax on
their wine purchases.65 Although he noted Indiana’s failure to enforce their permit and tax laws,66 he did not seem to consider that
there are ways to enforce such laws without prohibiting out-of-state boutique wineries from shipping to interested Indiana
consumers.67 Many state legislatures are currently considering just that issue. Legislative initiatives will be discussed in Section
IV. First, it is instructive to compare an opinion of the federal district court in Kansas concerning prohibitions on alcoholic
beverage permits for out-of-state residents.
III. THE COMMERCE CLAUSE AND THE TWENTY-FIRST A MENDMENT: LIMITING A LCOHOLIC BEVERAGE PERMITS TO STATE RESIDENTS
In January of this year, the United States District Court for Kansas considered the constitutionality of the section of the
Kansas Liquor Control Act68 that requires distributors (as well as manufacturers and retailers) of alcoholic beverages in Kansas to
be Kansas residents.69 Although this was not a “wine” case because the plaintiffs were an out-of-state corporation and out-ofstate individuals who wanted to be able to distribute wine, beer, and distilled spirits in Kansas, the statute at issue applies similarly
to out-of-state vintners who want to ship directly to consumers. Judge Waxse wrote an opinion in this case that was much more
realistic in appraising the factual situation and much more coherent in analyzing the constitutional implications than Judge
Easterbrook’s opinion in Indiana.
Judge Waxse explained that the Kansas Liquor Control Act established a three-tier system for the manufacture,
distribution, and retail sale of alcoholic beverages with a prohibition on “tied houses,” that is, one person operating on more than
one tier.70 The Kansas Act requires any person who wants to be a manufacturer, distributor, or retailer in Kansas to get a license,
and most categories of license have some kind of residency requirement.71 For example, an individual who wants a retailer’s license
must be a current Kansas resident and must have resided in Kansas for the four years immediately preceding application for the
license.72 A wine distributor applicant has a ten-year residency requirement.73 The plaintiffs claimed that the residency
requirements violate the Commerce Clause.74 The State argued that the Twenty-First Amendment “saved” the statute because of
the broad powers it grants to states to regulate alcoholic beverages.75
Judge Waxse first explained the “dormant” Commerce Clause, not by noting, as had Judge Easterbrook, that it was not
written in the Constitution, but by citing Supreme Court cases which indicate that “‘the Clause has long been understood to have a
‘negative’ aspect that denies the states the power unjustifiably to discriminate against or burden the interstate flow of articles of
commerce.’” 76 He then concluded that the Kansas residency requirement clearly discriminates against interstate commerce by
erecting a substantial barrier to entry to the Kansas market by out-of-state liquor distributors.77 It was then up to the State to show
that the discrimination had a legitimate purpose other than economic protectionism and that the purpose could not be
accomplished by nondiscriminatory means.78 The judge rejected as without “plausible nexus” the State’s assertion that the
residency requirement was necessary to encourage temperance and to protect the general welfare, health, and safety of the people
of Kansas.79
The State asserted that the residency requirement aided background investigations to keep criminals out of the industry.80
The Judge was not persuaded, noting that the national criminal history system would be more effective for that purpose than the
Kansas criminal history system which would show only crimes committed in Kansas.81 Therefore, concluding that the residency
requirement was discriminatory and a violation of the Commerce Clause, the Judge proceeded to analyze how the Commerce Clause
is harmonized with the Twenty-First Amendment.82
The opinion outlined the history of the relationship between the Commerce Clause and the Twenty-First Amendment from
the Supreme Court’s initial broad reading of the Amendment to more recent decisions holding that state laws constituting mere
economic protectionism are not saved by the Amendment from invalidity under the Commerce Clause.83 The opinion concluded
that the Kansas residency requirement was unconstitutional because rather than being directed towards the Amendment’s “core

powers” of promoting temperance and avoiding “the evils of unregulated trafficking in liquor,” the requirement “constitutes
nothing more than ‘mere economic protectionism’ and works only to insulate Kansas residents from outside competition.”84
If the state decides to appeal Judge Waxse’s decis ion,85 the Tenth Circuit’s review of the case will be particularly
interesting in light of the Seventh Circuit’s decision in the Indiana case. Whether or not there is an appeal, there is good reason for
the Supreme Court to revisit the issue of the relationship between the Twenty-First Amendment and the Commerce Clause given
the completely different analyses in the Seventh Circuit, on the one hand, and in the district courts in Kansas and Texas, on the
other.
In the Texas case, a former Texas state representative and two other Houston men sued the head of the Texas Alcoholic
Beverage Commission asserting that the state’s power to protect the health, safety, welfare, morals, and temperance of its citizens
did not justify its direct shipment ban which violates the Commerce Clause.86 The plaintiffs tried to purchase wine that was
unavailable in Houston stores from a winery in Arkansas, but the winery refused to ship to them because of the Texas law.87 The
federal district court judge in Houston decided this case just the way her counterpart in the district court did in Indiana.88 The
judge stated that “there is no temperance goal served by the statute since Texas residents can become as drunk on local wines . . .
as those . . . kept out of state by statute.”89 Members of the Texas Alcoholic Beverage Commission voted to appeal the ruling
alleging that unrestricted sales of wine by out-of-state sellers would eliminate all effective controls on sales of alcohol to minors
and on sales of alcohol in dry areas of the state.90 The district court judge, however, never entered a final order in the case, and she
indicated she would not do so unless the United States Supreme Court refuses to hear the appeal of the Seventh Circuit’s decision
in the Indiana case.91 Now that the Supreme Court has done that and the judge partially granted the state’s motion for
reconsideration,92 some final action in this case should be forthcoming.
In the New York case, Judge Berman issued a Decision and Order denying the defendants’ motion to dismiss.93 The
plaintiffs in the case are an owner of a winery in Virginia, the owner of a winery in California, and three New York consumers.94 In
addition to claiming that New York’s Alcoholic Beverage Control Law (ABC Law) violates the Commerce Clause, the plaintiffs are
also claiming that it violates the Privileges and Immunities Clause and the Free Speech Clause of the First Amendment.95 Under the
ABC Law, although the plaintiff winery owners are licensed in their home states to distribute alcoholic beverages to consumers, as
out-of-state wineries they are ineligible to obtain a license in New York.96 Thus, they argue, their ability to pursue their livelihood is
significantly impaired and significantly disadvantaged compared to similarly situated New York winery owners violating a
fundamental right guaranteed in the Privileges and Immunities Clause.97 Furthermore, the plaintiffs claim that their free speech
rights are violated by the ABC Law’s ban on advertising information about buying wines produced by out-of-state wineries.98
After the Seventh Circuit opinion in Bridenbaugh was issued, Judge Berman heard arguments to reconsider his denial of
the defendants’ motion to dismiss, but affirmed his ruling. The judge’s schedule calls for plaintiffs’ initial brief to be filed in June
2001, and the defendants’ final reply brief to be filed in October 2001.99
In Bolick v. Roberts,100 the Virginia case, cross-motions for summary judgment were made on January 19, 2001 and a
decision is expected at any time.101 In Heald v. Engler,102 the Michigan case, cross-motions for summary judgment and for dismissal
will be argued on June 13, 2001.103 In that case, nine state universities including the University of Michigan, Michigan State
University, and Wayne State University filed an amici brief arguing on behalf of the defendant State that the “availability of alcohol
through the Internet increases the risk of underage drinking on campus.”104 In that brief the amici rely on a variety of sources for
the propositions that underage drinking is a problem and that college students are prolific users of the Internet, but the only
sources they rely on to connect those two propositions (which leads them to the conclusion that direct shipment of wine to
consumers will significantly exacerbate underage drinking) are statements and research done by Americans for Responsible
Alcohol Access, an organization funded by the alcoholic beverage industry.105
In Bainbridge v. Bush,106 the Florida case with plaintiffs who are Florida consumers and out-of-state winery owners, the
court issued an order denying the State’s motion to dismiss107 and denying the motion to intervene made by Wine and Spirits
Distributors of Florida, Inc., Florida Beer Wholesalers Association, Inc., Beer Industry of Florida, Inc., and Independent Beverage
Dealers, Inc.108 Cross-motions for summary judgment have been filed in the North Carolina case.109
On March 26, 2001 two law students sued the State of Washington challenging its reciprocal direct shipment statute as
violative of the Commerce Clause and the First Amendment’s free speech protection.110 What is particularly unusual about this
case is that Washington falls into the group of states with the most liberal laws on direct shipping, as described in the next section.
IV. STATE LEGISLATURES A DDRESS THE DIRECT SHIPMENT ISSUE
Opponents of prohibitions on direct shipment have not only attacked the prohibitions in court, but have lobbied state
legislatures to change the laws. Currently, states have a variety of schemes for regulating the direct shipment of wine. In the
strictest states, direct shipment from out of state is expressly prohibited. In New York, for example, no alcoholic beverages may be
shipped into the state from anywhere in the United States unless they are being sent to a licensed seller.111 Similar laws exist in
Alaska,112 Arkansas,113 Kansas,114 Maine,115 Massachusetts,116 Michigan,117 Mississippi,118 Montana,119 Ohio,120 Oklahoma,121
Pennsylvania,122 South Carolina,123 South Dakota,124 Texas,125 Utah,126 Vermont,127 and Virginia.128 Some of these states do allow
consumers to bring into the state a limited amount of liquor. Arizona would have been on this list, but in 1999 it enacted a new
statute that allows a person licensed in another state as a producer of liquor to obtain a direct shipment license in Arizona.129 In an

unusual arrangement, the direct shipment licensee may not ship to the consumer who places the order, but must ship to a licensed
wholesaler who will pay all luxury taxes and who will deliver the liquor to a licensed retailer.130 The retailer will pay all transaction
privilege taxes and will arrange to have the liquor delivered to the consumer.131
Four states not only have a statutory prohibition for direct shipment, but have made it a felony to violate the statute.
Maryland enacted a statute effective October 1, 1999 that prohibits out-of-state wine sellers from shipping wine into Maryland if
they do not have a Maryland license; violation is a felony with a penalty of up to two years in prison and a fine of up to $1000.132
Other felony states are Florida,133 Kentucky,134 and Tennessee. 135 Similar violations in Indiana136 and North Carolina137 are felonies
except for those who hold basic permits from the United States Bureau of Alcohol, Tobacco and Firearms.138 Georgia had a felony
law139 until July 1, 2000 when a bill became effective that allows Georgians to have wine from out of state delivered to their
homes.140
Florida enacted its felony statute in 1997 after Southern Wine & Spirits of America Inc., the nation’s largest wine and
liquor wholesaler, engaged in a vigorous lobbying campaign promoting the legislation.141 During the eighteen months before its
passage, Southern donated about $60,000 to Florida legislators and political parties.142 The felony statute passed easily in spite of
opposition from Florida’s Attorney General.143
Another group of states allows the direct shipment of wine to consumers by out-of-state producers, if the consumers get
a permit to import for their own personal use. In Alabama, for example, a person wishing to import wine for his own consumption
must first get written approval from the Alcoholic Beverage Control Board, must have the wine shipped to a Board state liquor
store, and then must pay a tax equal to that which would have been paid had the wine been purchased in Alabama.144 Other states
with these kinds of arrangements include New Jersey,145 Connecticut,146 Hawaii,147 Rhode Island,148 and the District of Columbia.149
In Delaware a consumer is permitted a daily importation of alcoholic beverages that does not exceed the “amount which the United
States government permits to be imported into the United States without payment of any duty,” as long as the alcoholic beverages
imported are solely for consumption by the person importing it, his family or his guests.150
Five states permit out-of-state wine producers to ship directly to consumers with specific limitations. New Hampshire, for
example, allows those who are licensed in their own states as manufacturers of alcoholic beverages to apply to the liquor
commission for a permit as a direct shipper for a fee of $228 a year.151 Direct shippers must clearly mark their packages “Alcoholic
Beverages, adult signature (over twenty-one years of age) required,” they must use licensed carriers, they may not ship more than
sixty liters each of liquor and wine nor more than twenty-seven gallons of beer in one year to one consumer’s address, and they
must pay a fee of eight percent of the retail price of the products shipped.152 Louisiana enacted a similar statute in mid 1998.153
Nebraska 154 and North Dakota155 allow the direct shipment to consumers of up to nine liters of alcoholic liquor in any one month.
Nevada allows twelve cases of wine a year.156
Twelve states, California,157 Colorado,158 Idaho,159 Illinois,160 Iowa,161 Minnesota,162 Missouri,163 New Mexico,164 Oregon,165
Washington,166 West Virginia,167 and Wisconsin 168 have been called reciprocity states. They allow out-of-state wineries to ship
wine into the state. The statutes in these states have the following provisions in common: 1) Shipments may be made only
between states that offer each other the same reciprocal privilege; 2) Liquor may be sold only to persons at least twenty-one years
old; 3) Packages must be clearly marked to indicate that delivery will not be made to a minor or to an intoxicated person; and 4) The
amount shipped is limited to two cases (no more than nine liters each case)169 per month.
Wyoming has just enacted a statute, effective July 1, 2001, that does not require reciprocity, but does contain the other
three provisions noted in the statutes in the reciprocity states.170 The Wyoming law requires the shipper to obtain a license and
pay a license fee of fifty dollars.171 It also requires the shipper to pay a twelve percent tax of the retail price of each shipment,
remitting the tax with a monthly report.172
In most of the states that do not permit direct shipment to consumers, bills have been introduced to change that situation.
In Alabama, for example, in February 2001 the Senate Committee on Governmental Affairs reported favorably on a bill that would
allow “any person currently licensed in any other state as an alcoholic beverage producer . . . who obtains an out-of-state shipper’s
license . . . [to] ship up to 24 bottles per month of any table wine directly to a resident of Alabama who is at least 21 years of age for
such resident’s personal use.”173
In Arkansas the House has passed a reciprocal shipment bill and, it is being considered in the Senate’s Committee on
Revenue and Taxation.174 The bill authorizes sales made by an out-of-state winery of not more than two cases of wine per month
for personal use without payment of additional state tax “if the state from which the wine is sent allows its residents to receive wine
from [Arkansas] without imposition of state tax.”175 It also contains the age, labeling, and delivery limitations of the other
reciprocity states.176
Connecticut, which currently allows its residents to bring into the state a limited amount of wine purchased in another
state, has a bill pending in the General Assembly that would allow a person with an out-of-state shipper’s license to ship up to
twenty-four bottles of wine a month to a state resident of at least twenty-one years of age if the recipient signs for the delivery, the
shipper reports the shipment to the Department of Consumer Protection, and all taxes are paid.177
In Florida, where a felony statute was enacted in 1997, a bill is being considered in three Senate committees that would
allow the direct shipping of no more than four cases of wine per year to a state resident.178 It is interesting to note the differences
among the many bills offered in state legislatures because they indicate the concerns of the legislators and their attempts to

eliminate the problems they anticipate with direct shipping. Most statutes or bills permitting direct shipping allow two cases
(twenty-four bottles) a month.179 One can only infer that the same vigorous lobbying by Florida wholesalers that resulted in the
enactment of the felony statute is still at work in the state, and that is the reason for the Florida bill’s unusually low limit on the
number of cases that may be shipped. In addition, instead of requiring an annual report and annual payment of tax revenue to the
state by out-of-state shippers, the Florida bill requires a mo nthly report and monthly payment.180 Furthermore, the bill requires that
prior to receiving a shipment, the recipient register with the Division of Alcoholic Beverages and Tobacco.181 The bill still makes
non-compliance a felony.182 Such burdensome requirements are bound to make the law, if enacted, a failure. Perhaps that is the
goal of some supporters of the legislation.
Other states with restrictive laws are also considering bills which would allow direct shipment but for very small amounts
of wine. The Hawaii legislature has a bill pending and the Indiana legislature had a similar one pending last year that would allow
manufacturers of wines in states that grant their manufacturers of wine “an equal reciprocal privilege” to ship not more than two
cases per year to their residents.183 All of the current “reciprocal” states permit two cases per month to be shipped. Indiana’s bill
was not passed last year. This year Indiana has a new bill that takes a novel approach. It would create a “wine connoisseur’s
permit.”184 The permit would cost twenty-five dollars a year; it would allow anyone at least twenty-one years of age to purchase
wine in another state and ship it home to an Indiana residence; and it would require the permit holder to report annually the dollar
amount spent on wine under the permit.185 The bill seems directed at the Indiana resident who visits an out-of-state winery and,
while there, decides to ship wine home. The language of the bill does not, however, make it clear whether the permit holder has to
be present in the other state to purchase wine there or whether one can “purchase wine in another state” by phone or Internet in
Indiana. It is interesting that, perhaps encouraged by the Bridenbaugh cases, legislators in Indiana have recognized the plight of
Indiana oenophiles. Nevertheless, this bill does not address what the State, and certainly Judge Easterbrook, asserted was its
primary concern in direct shipment, namely the avoidance of taxes.
In Maryland, a state that makes shipping wine into Maryland without a Maryland license a felony, a bill has been
introduced this year that would allow a person in the business of selling or distributing wine in another state to ship no more than
two bottles of wine directly to a consumer only if the consumer is a member of a wine club or if the Maryland consumer has
purchased the wine on the premises of the seller’s winery.186 This is an attempt, similar to the one in Indiana, of eliminating the
prohibition on direct shipment only to the smallest extent possible that might mollify wine collectors without having any significant
impact on local wholesalers. A Texas bill incorporates the same idea of making provision for the person who visits a winery and
wants to have a case sent home, but does so without putting a limitation on the amount that may be sent. The Texas bill provides
that a person may buy wine and have it shipped home as long as the person buys the wine while physically present at the winery
and physically present when it is delivered.187 Another Maryland bill that would have allowed the direct shipment of up to a case a
month if the consumer paid a one hundred dollar licensing fee in lieu of taxes has already been rejected by the Maryland Senate’s
Economic and Environmental Affairs Committee, even though the sponsors offered to amend it so that consumers would also pay
an annual twenty-five dollar fee to have the wine shipped, instead of to their residences, to a nearby retailer who would collect
taxes and a handling fee.188 The bill was opposed by the state’s comptroller and by liquor wholesalers.189 The president of a
wholesale company testified that the bill threatened the jobs of his four hundred employees,190 a patently silly assertion in light of
the one case a month limitation in the bill. A lobbyist for an industry association testified that the system should not be changed
just because his “‘yuppie neighbors’” could not buy wines they wanted.191 Representatives of Maryland’s wineries said they
would benefit from a reciprocity law because then they would be able to ship to other states, but they did not testify at the
hearings for fear of angering the state comptroller, a staunch supporter of the existing felony statute.192
Some states have more than one bill pending about direct shipment. Massachusetts, for example, has a bill that would
permit direct shipping with the basic limitations set in the reciprocity states: only to residents at least twenty-one years of age for
their personal use and not for resale; registration and payment of a modest ($100) fee; ship no more than twenty-four bottles per
month to any person; conspicuously label all shipments “SIGNATURE OF PERSON AGE 21 OR OLDER REQUIRED FOR
DELIVERY;” report annually the total amount of wine shipped in the prior year; and consent to Massachusetts jurisdiction.193
Massachusetts has another bill pending that would make it a felony punishable by a fine of up to ten thousand dollars and/or by
imprisonment for up to a year, for an out-of-stater to ship wine directly to a Massachusetts consumer.194 New York also has a bill
pending that would make it a reciprocity state,195and another pending that would prohibit any wine or liquor shipment into the state
that is not delivered to a licensed wholesaler or that is not stored in New York for at least twenty-four hours before being delivered
to a licensed retailer.196
Montana, a state that already prohibits direct shipment, has a bill pending that reiterates the prohibition as a “declaration
of public policy” because the legislature found that the direct shipment by out-of-staters of wine and other alcoholic beverages
“poses a serious threat to the public health, safety, revenue, and economy of this state.”197 The bill would also make a violation of
the statute a felony punishable by a fine between one and five thousand dollars and/or imprisonment for between one and five
years.198
Nebraska, another state that prohibits direct shipment, has bills pending with two innovations. One would create a special
law allowing direct shipment for anyone selling alcoholic beverages through the Internet,199 and the other would create a special
law for “small, local farm wineries.”200 Farm wineries whose output did not exceed fifteen thousand gallons (approximately 6,667

cases) a year would be allowed to ship wine directly to consumers within and outside Nebraska.201 The bill does not, however,
authorize out-of-state farm wineries to ship directly to Nebraska consumers. In an Opinion Letter requested by the Nebraska
Senate General Affairs Committee, the Nebraska Attorney General suggested that the Internet bill could raise Equal Protection
problems if there is no rational basis for treating those who sell alcoholic beverages through the Internet differently from those
selling alcoholic beverages over the phone, by mail, or through media advertising.202 In an important aside, the Attorney General
noted that he was not “address[ing] the practical difficulties inherent in enforcement of the [tax] requirements which [the bill] would
impose.”203
A South Dakota bill proposes a system similar to, but even more cumbersome than, the one currently in use in Alabama.
A consumer may “purchase and receive wine” that is not distributed in South Dakota if a reciprocal agreement exists between
South Dakota and the state from which the wine is being sent, and if the consumer orders it from a licensed South Dakota retailer
who will order it from a licensed South Dakota wholesaler.204 This proposal certainly does not conveniently address the problem of
the South Dakota oenophile who visits a California winery and wants to have a case shipped home. It is also not clear why South
Dakota retailers and, especially, wholesalers would want to participate in this purchase. No consumer ordering wine under this
proposal could purchase more than twelve cases a year205 so the profit-making possibilities would probably not make up for the
inconvenience.
In Texas, where there are at least three bills liberalizing the direct shipment laws currently before the legislature, the
lobbying to maintain the status quo is intense and well publicized. One bill introduced in both the House206 and the Senate207 is
stalled in committee after volatile hearings.208 The bill would permit Texas residents to have shipped to themselves for personal use
three gallons of wine (a little over a case) a month.209 The direct shipper would have to label the shipment conspicuously requiring
the signature of a person at least twenty-one years old, would have to pay an annual fee and all taxes, and would have to submit an
annual report indicating how much wine had been shipped and the prices.210 Another bill would allow only Texas wineries to ship
up to two cases of wine in a thirty-day period directly to Texas consumers.211 The lobbying against these bills is a good example of
the nationwide effort to maintain the prohibitions on interstate shipping of wine directly to consumers.
V. PROTECTING M INORS AND COLLECTING TAXES
The Licensed Beverage Distributors of Texas (LBD), an industry association that represents the four wholesalers that
dominate alcohol distribution in Texas, recently sponsored the launching of the Texas Safety Network, an Internet site created to
encourage the public to protest any change in the direct shipment law.212 The visitor to the site first views a cheerful five-year-old
boy selling lemonade; at eleven he is selling newspapers.213 Then a cheerless adolescent is viewed accompanied by the words, “At
14 he’s selling booze he bought on the internet to his friends.”214 The site then proclaims, “The Texas Legislature wants to make it
easier for kids to get alcohol.”215 The LBD also mailed out postcards with the same story of the “entrepreneurial” youth, and the
organization was accused of racism because the young lemonade and newspaper sellers were represented as white boys while the
fourteen year old “booze” seller was represented by a black teen.216
The LBD, other wholesaler industry groups, some state officials, some church groups, and other opponents of direct
shipment give as the reasons for their opposition: 1) it would encourage underage drinking; 2) it allows shippers to avoid taxes;
and 3) it allows shippers to ignore dry county laws.217 Nowhere do wholesalers mention that their willingness to spend so much
money on lobbying activities is related to their fear of losing business if out-of-state wineries can bypass the middle distribution
tier. Nowhere do opposition legislators mention the political support they have received from the wholesaler industry. Alcoholic
beverage wholesalers and retailers in Texas spent about $330,000, most of it in contributions to candidates, during the 2000 election
cycles.218
There is support in Texas for the new legislation among owners of small Texas wineries and in the Texas Department of
Agriculture.219 Supporters see an opportunity for rural areas of Texas to develop a new industry, “creating a Texas Napa Valley.”220
Grapevines need much less water than other crops; during the drought of 2000, Texas grapes made about $1,800 an acre, while
crops like cotton and corn lost money.221 In 1982 wineries in Texas produced about 50,000 gallons of wine; today they produce
about thirty times that amount.222 There are forty-six wineries in Texas, but only about ten of them are large enough to have
wholesale distributors.223 Owners of small wineries view the opportunity to ship as more important than resulting competition from
California vintners who would be able to ship into Texas.224 Similar burgeoning wine industries exist in most states.225
Supporters of eliminating the bans argue that direct shipment will not lead to more underage drinking. The assistant
director of the Texas Alcoholic Beverage Commission has stated that minors are not inclined to order wine on the Internet; they
generally want beer, and they want something they can drink immediately.226 The Deputy Director of the California Alcoholic
Beverage Control Commission, in a state where direct shipment has been permitted for at least twenty years, has testified that his
department has not experienced any problems with minors importing alcoholic beverages.227 His studies have shown that
approximately sixty-seven percent of high school seniors who say they drink alcohol also say they can buy it locally, leading him
to conclude that if it is so easy to get alcohol in the neighborhood, young people are not going to have it shipped in from out of
state.228 Furthermore, California and New York, the two states with the highest wine consumption, have for may years permitted
shipments of alcoholic beverages within their states, as have twenty-eight other states.229 If wine shipments are problematic, these

states would know about it and, presumably would have discontinued the practice.230
Collecting taxes (including sales or use taxes due on purchases of many different kinds of goods and services, and excise
taxes due specifically on alcoholic beverages) on shipments of wine directly to consumers can be a problem, but it is not a new
problem, and it is not peculiar to wine. It is the same problem states have had with all Internet sales and with old-fashioned
catalogue sales. The emergence of the Internet as a significant medium for retail sales has made interest in the collection of state
sales and use taxes explode. Many articles have been written on the subject in both the popular press and in academic journals.231
Many contain in-depth discussions of sales and use taxes and the constitutional limitations on their collection, but that discussion
is beyond the scope of this article. What is relevant to the present discussion is the difficulty states have had in collecting sales or
use taxes on goods purchased by residents from out-of-state sellers, their very limited attempts to do so in the past, recent activism
to improve the system, and the immateriality for tax collection purposes of whether the goods shipped from out of state are cheese
or computers or wine or whether the particular tax is a sales tax, a use tax, or an excise tax.
Forty-five states levy a sales tax. 232 Nevertheless, states have not collected sales tax on many goods shipped to residents
by out-of-state-sellers because the Supreme Court has said that a state can require only a seller with a “substantial nexus” to the
state, that is, with a physical presence in the state (by, for example, owning property or stationing employees or maintaining a store
in the state), to collect sales tax. 233 Every state with a retail sales tax also has a use tax which is owed on goods purchased by
consumers from out of state that are used within the state, but on which they have not paid a sales tax234. Use taxes are supposed
to be remitted by consumers to the state, but few do it 235 and, until recently, states have generally ignored that loss of revenue.236
With the emergence of the Internet as a method for buying goods, states have become very interested in collecting these
taxes that are owed. One study has estimated that in 2003 the total amount of sales and use taxes due on e-commerce transactions
but uncollected will be over twenty billion dollars, from a low of about thirty-two million dollars in Vermont to a high of about three
billion dollars in California.237 In addition, traditional retailers are lobbying for a level playing field on which all sellers of the same
goods, no matter their location, are required to collect the same taxes. Therefore, many states are finally making an attempt to solve
the problem of collecting these taxes by making it easier for e-tailers and other distance sellers to collect and remit them, and by
informing consumers that the law requires their remitting the use tax and making it easier for them to do so.
Thirty-two states are participating in the Streamlined Sales Tax Project which they created to “develop measures to
design, test and implement a sales and use tax system that radically simplifies sales and use taxes.”238 Twenty-one states have put
a line on their income tax forms requiring taxpayers to indicate how much they owe in use tax. 239 Some southeastern states
exchange audit data to help determine where goods have been shipped so they can collect use taxes.240 Finally, states have asked
Congress to enact federal legislation that would subject out-of-state sellers to state sales tax. 241
Thus, it is unreasonable to single out direct shipment of wine as causing a particular tax collection problem for states.
Directly shipped wine would be a very small fraction of all wine purchases and a very minute fraction of all directly shipped goods
in total. In fact, collecting taxes on wine shipped directly to consumers might be less of a problem than collecting sales taxes on
other goods shipped directly to consumers. Operators of wineries must obtain a Federal Basic Permit (FBP) that is overseen by the
Bureau of Alcohol, Tobacco and Firearms (ATF).242 If a state reported a violation of its laws to the ATF, the ATF could cancel the
FBP, and the winery would be out of business. There is certainly no reason why wineries selling directly to consumers should not
have to collect state taxes, and there is no reason why consumers shopping that way should get a windfall. Small wineries should
be able to sell their wines and consumers should be able to buy from them, but neither should have a tax advantage over retail
stores and their walk-in customers. That, however, is the same argument that applies to amazon.com or L.L. Bean.
Supporters of the new legislation do not see it threatening dry counties. In Texas, thirty-seven counties allow the sale of
alcohol county-wide, fifty-two are dry, and the rest have a combination of wet and dry precincts.243 Nevertheless, the assistant
director of the Texas Alcoholic Beverage Commission has described most dry areas as being in reality “damp,” that is, containing
private clubs open to all where visitors can drink as much alcohol as they want.244
All proposed legislation prohibits shipping wine to dry precincts. Wholesalers argue that it will be difficult to enforce
such a ban if shipping is permitted at all. The argument is, however, disingenuous. They assert that illegal direct shipping occurs
now; if that is the case, legalizing direct shipment should not have any greater impact on dry precincts. In fact, if threatened with
the loss of their winery licenses that permit them to ship into the state, it would not make business sense for small wineries to
violate the law by shipping to dry areas.
VI. CONCLUSION
The number of the proposals across the country for regulating the direct shipment of wine to consumers indicates the
great national interest in the issue. The differences among them illustrate the workings of our federalist system with each state
serving as an individual laboratory for achieving successful regulation. It does not seem too difficult, however, to distinguish
between those proposals that attempt to satisfy all legitimate interests to some extent and those whose main purpose is to keep
local wholesalers happy. It is reasonable for states to want anyone shipping wine into the state to have a local permit; to refuse to
ship to minors and to enlist shipping companies that will be diligent about not leaving wine shipments with minors; and to collect
taxes equal to those that would be imposed if the wine were purchased from a local retailer through the usual three-tier system.

States should enact legislation that accomplishes all those purposes, and should streamline procedures for collecting retail taxes.
When the issue is thus resolved to allow small out-of-state wineries to ship and consumers to buy a reasonable amount of
their wine (two cases a month, for example), there will be no losers. A national industry of small wineries will be stimulated. Wine
afficionados will be able to buy wines from all over the country. Underage drinking will not be abetted. States will be able to
collect taxes that they were not collecting before. Wholesale and retail liquor dealers will see little change in their business. This
country is based on the notion that interstate economic protectionism is bad economically and politically. There is no reason for
the business of wine to be exempt from that notion.
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